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highlights 

PART I: 

PETROLEUM EXPORT RESTRICTIONS 

Commerce/DIBA continues existing controls, and estab¬ 
lishes certain interim licensing procedures and excep¬ 


tions; effective 1-1-77_____1222 

INCOME TAX 

Treasury/IRS publishes provisions on allocation and 
apportionment of deductions to gross income____1195 

BANK HOLDING COMPANIES 

FRS amends provisions on acquisitions of certain voting 
shares; effective 12-22-76...... 1263 

TRUTH IN LENDING 

FRS proposes to amend disclosure requirements of 
dealer participation in certain consumer credit trans¬ 
actions; comments by 2-4-77...... 1268 

FRS publishes official staff interpretations; effective 
1-3-77........ 1264 

FARMERS LOAN PROGRAMS 

USDA/FmHA amends interest and subsidy rates on cer¬ 
tain loans; effective 1-1-77__ 1231 

SMALL BUSINESS 

HEW proposes to amend regulations on minority business 
enterprises; comments by 2-7-77_ 1273 

CONSTRUCTION PROCUREMENT 

Interior revises set-aside provisions for small business 
and surety bond assistance; effective 1-6-77_ 1215 

PRIVACY ACT OF 1974 

Justice issues notice of systems of records and proposed 

routine uses; comments by 2-7-77..... 1311 

National Commission on Electronic Fund Transfers pro¬ 
poses implementation regulations; comments by 

1-29-77 . r. .. . 1267 

National Commission on Electronic Fund Transfers 
issues notice of systems of records.. 1317 


RADIATION PROTECTION STANDARDS 

EPA denies petition on alpha-emitting hot particles_ 1288 

CONTINUED INSJOC 























AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

OOT/COAST GUARD 

USOA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/NHTSA 

JSDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USOA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 


HEW/FDA 

1 


HEW/FDA 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 


Comments on this program are still invited. Comments should be submitted to the Day of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration. Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 




Published daily, Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
holidays), by the Office of th» Federal Register, National Archives and Records Service, General Service a 
Administration. Washington. D.C. 30408, under the Federal Register Act (40 8tat. 800. as amended; 44 U.SC, 
Ch. 18) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
U made only by the Superintendent of Documents, US. Government Printing Oflloe, Washington. D.C. 20402 


The FaoraAi. Rsoisixa provides a uniform system for making available to the public regulations and legal notices Issued 
by Federal agencies. Theee include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public Interest. Documents are on file for public inspection In the Office of the Federal Register the day before 
they are publlahed. unless earUer filing Is requested by the issuing agency. 


The Federal Rcouvrcs will be furnished by mall to subscribers, free of postage, for $8.00 per month or 880 per year payable 
tn advance. The charge for Individual copies is 78 cents for each Issue, or 7$ cents for each group of pages as actually bound 
Remit check or money order, made payable to the Superintendent of Documents. UiJ. Government Printing Office. Washington. 
D.C 20402. 


There are no restrictions on the republication of material appearing in tho Pedqal Rbgutsb. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscriptions and distribution . 202-783-3238 

"Dial • a • Regulation" (recorded 202-523-5022 
summary of highlighted docu¬ 
ments appearing in next day’s 
issue). 

Scheduling of documents for 523-5220 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections . 523-5286 

Public Inspection Desk . 523-5215 

Finding Aids _ 523-5227 

Public Briefings: "How To Use the 523-5282 

Federal Register." 

Code of Federal Regulations (CFR) 523-5266 

Finding Aids .. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama¬ 
tions. 

Weekly Compilation of Presidential 
Documents. 

Public Papers of the Presidents ... 

Index ... 

PUBLIC LAWS: 

Public Law dates and numbers .... 

Slip Laws ..... 

U.S. Statutes at Large . 

Index ..... 

U.S. Government Manual ... 

Automation .. 

Special Projects .. 


523-5233 

523-5235 

523-5235 

523-5235 

523-5237 

523-5237 

523-5237 

523-5237 

523-5230 

523-5240 

523-5240 


HIGHLIGHTS—Continued 


AMBIENT AIR MONITORING 

EPA cancels equivalent method designation for certain 
equipment ...... 1288 

MINE HEALTH AND SAFETY HEARINGS 

Interior issues provisions for disposition ot civil penalty 
assessment cases; effective 1-6-77 _ ___ 1216 

RAILROAD SAFETY STANDARDS 

DOT/FRA modifies provisions on certain freight cars; 
effective 1-1-77 ...... 1222 

RAILROAD ACCIDENTS INCIDENTS 

DOT/ FRA amends reporting requirements; effective 

2-1-77 ........ 1221 


NOAA; North Pacific Fishery Management Council 
and Scientific and Statistical Committee Ad¬ 
visory Panel, 1-26 thru 1-28-77 .. 1287 

DOD/Army: Army Scientific Advisory Panel. 2-7 and 


HEW; Review Panel on New Drug Regulation, 1-24 

and 1-25-77 . 1307 

Interior/NPS: Gateway National Recreation Area Ad¬ 
visory Commission, 2-1-77 ___ ... 1308 

NASA; NASA Space Program Advisory Council 

(SPAC). 1-26-77 1319 

Office of Telecommunications Policy: U.S. Inmarsat 

Preparatory Committee Working Group, 1-24-77.... 1324 

DOT/CG: Chemical Transportation Industry Advisory 

Committee. 1-12-77 . 1325 


TEACHER CORPS PROJECTS 

HEW/OE establishes closing date of 6-1-77 for appli* 

cations ...... 1306 

POWER PROJECTS 

FPC changes annual charges for use of Federal lands; 
effective 1-1-77 ....... 1226 

RADIO BROADCAST SERVICES 

FCC adopts regulations on use of automatic transmission 
systems at AM. FM, and television stations; effective 
2*2-77 ....... 1233 

TV ANTENNAS 

FCC amends regulations: effective 2-9-77 . 1231 

MEETINGS— 

Commerce/National Fire Prevention and Control Ad¬ 
ministration; Advisory Committee on Fire Train¬ 
ing and Education for the National Academy for 
Fire Prevention and Control. 1-31 and 2-1-77... 1286 


PART II: 

TENTATIVE MARKETING AGREEMENTS 

USDA/AMS announces recommended decision and op¬ 
portunity to file written exceptions on proposed modifica¬ 
tions ........ 1353 

PART III: 

PUBLIC SAFETY OFFICERS’ DEATH BENEFITS 

Justice/LEAA proposes eligibility standards and admin¬ 
istrative procedures; comments by 2-20-77...._.._ 1389 

PART IV: 

PULP, PAPER, AND PAPERBOARD 

EPA issues effluent limitations guidelines and perform¬ 
ance and pretreatment standards --- 1397 

PART V: 

ARCHITECTURAL GLAZING MATERIALS 

CPSC issues safety standard; effective 7-5-77 -—. 1427 
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AGRICULTURAL MARKETING SERVICE 


Rules 

Farmer loans: 

Interest and subsidy rates - 1231 

OranRes <navel) grown in Arlz. 
and Calif .. 1230 

Proposed Rules 

Milk marketing orders: 

Dos Moines. Iowa - 1355 


AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice: Farmers Home Administra¬ 
tion. 

ANTITRUST DIVISION, JUSTICE 
DEPARTMENT 

Notices 

Competitive impact statements 
and proposed consent judg¬ 
ments: U.S. versus listed com¬ 
panies: 

Atlanta News Agency. Inc : and 
Family Reading 8ervice. Inc_ - 1309 

ARMY DEPARTMENT 
Notices 

Meetings: 

Scientific Advisory Panel - 1287 

CIVIL AERONAUTICS BOARD 
Rules 

Fare summaries; publishing and 
distribution requirements: cor¬ 
rection _-_ 1220 

Organization and functions: 

Passenger and Cargo Rates Di¬ 
vision Chief. Bureau of Eco¬ 
nomics ....... 1220 

Proposed Rules 

Military transportation; exemp¬ 
tion of air carriers: Logalr and 
Qulcktran8 minimum rates ... 1271 

Notices 

Hearings, etc.: 

British Airways .. 1281 

Drumheller Air Services. Ltd__ 1284 
Internationa] Air Transport As¬ 
sociation (2 documents) _ 1282. 1283 
Seattle-Portland-Japan Service 
Investigation - 1284 

COAST GUARD 
Proposed Rules 

Merchant marine officers and sea¬ 
men: 

Certification of seamen; engine 


department ratings -- 1278 

Notices 

Bridges, railroad: proposed altera¬ 
tion: 

Peoria. HI; hearing- 1325 

Meetings: 


Chemical Transportation In¬ 
dustry Advisory Committee « 1325 

COMMERCE DEPARTMENT 

See Domestic and International 
Business Administration; Na¬ 
tional Bureau of Standards; Na¬ 
tional Fire Prevention and Con¬ 
trol Administration; National 
Oceanic and Atmospheric Ad¬ 
ministration. 


contents 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Rules 

Architectural glazing materials; 
safety standard_ 1427 

DEFENSE DEPARTMENT 

See Army Deportment. 

DOMESTIC AND INTERNATIONAL 
BUSINESS ADMINISTRATION 

Rules 

Export licensing; 

Petroleum and potroloum prod¬ 
ucts; continuation of short 
supply controls_ 1222 

EDUCATION OFFICE 
Notices 

Applications and proposals, clos¬ 
ing dates: 

Teacher Corps projects- 1306 

ELECTRONIC FUND TRANSFERS. 
NATIONAL COMMISSION 

Proposed Rules 

Privacy Act; implementation.. 1267 

Notices 

Privacy Act of 1974, systems of 
records_ 1317 

ENVIRONMENTAL PROTECTION AGENCY 

Rules 

Air pollutants, hazardous; Nation¬ 
al emission standards: 

Vermont; authority delegation. 1214 
Air pollution; standards of per¬ 
formance for new stationary 
sources: 

Vermont, authority delegation. 1215 
Water pollution; effluent guide¬ 
lines for certain point source 
categories: 

Pulp, paper and paperboard_ 1397 

Propo:cd Rules 

Air quality implementation plans: 

Vapor recovery: gasolino sta¬ 
tions. stage II; extension of 

time_ 1273 

Air quality implementation plans; 
various States, etc.: 

California_ 1273 

Notices 

Air pollution; ambient air moni¬ 
toring reference and equivalent 

methods_ 1288 

Air pollution; standards of per¬ 
formance for new stationary 


sources: 

Vermont: authority delegation. 1289 
Alpha-emitting hot particles; pe¬ 
tition response- 1288 

Pesticide applicator certification; 

State plans: 

South Carolina__ 1290 


FEDERAL AVIATION ADMINISTRATION 

Rules 

Airworthiness directives: 

Hughes _ 1217 

McDonnell Douglas - 1218 

Piper- 1217 

Standard instrument approach 
procedures _ 1219 

P,* posed Rules 
Airworthiness directives: 

British Aircraft Corp _ 1268 

Hawker Slddeley Aviation. Ltd. 1269 

Sargent Industries _ 1270 

Control zone and transition area. 1270 
Transition areas (2 documents). 1270. 

1271 

VOR Federal airways _ 1270 

FEDERAL COMMUNICATIONS 
COMMISSION 

Rules 

Domestic public radio services: 

Form 409; noblle licenses appli¬ 
cation; correction _ 1232 

Maritime services, land and ship¬ 
board stations: 

Ncncompulsory stations; opera¬ 
tor requirements _ *1231 

Radio broadcast services: 

Transmission systems, automat¬ 
ic; usage__ 1233 

Radio frequency devices: 

Television broadcast receiver 
antennas _ 1231 

Proposed Rules 

FM broadcast stations; table of as¬ 
signments: 

Ohio _ 1279 

Wisconsin _ 1279 

Radio broadcast services : 

Program log maintenance: ex¬ 
tension of time _ 1278 

Telcphono companies: 

Data processing services; exten¬ 
sion of time _ 1278 

Notices 

Standard broadcast applications 
ready and available for process¬ 
ing . 1291 

FEDERAL DISASTER ASSISTANCE 
ADMINISTRATION 

Notices 

Disaster and emergency areas: 

Minnesota _ 1307 

North Dakota.. . 1307 

South Dakota _ 1307 

FEDERAL MARITME COMMISSION 
Notices 

Freight forwarder licenses: 

All-Son International Co _ 1291 

Agreements filed, etc.: 

American Export Lines, Inc. and 

United States Lines, Inc . 1291 

International Movers* Rate 

Agreement _ 1291 

Lykes Bros, Steamship Co.. Inc. 

et al . 1291 

Movers' Rate Agreement _ 1292 

Seatraln International. &A. et 
al . 1292 
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CONTENTS 


FEOERAL POWER COMMISSION 

Rules 

Electric utilities: 

Lands, government; annual 
charges for use _ 1226 

Proposed Rules 

Natural gas companies: 

Rate schedules and tariffs, fil¬ 
ing; purchased gas adjust¬ 
ment. conference _ 1272 

Notices 

Hearings, etc.: 

Algonquin Gas Transmission Co. 

< 2 documents) _ 1292 

Appalachian Power Co _ 1293 

Arkansas Louisiana Gas Co. 

(2 documents) _ 1293 

Arkansas Power k Light Co... 1293 

Consumers Power Co _ 1294 

Duke Power Co. <2 documents) . 1294 

Eastern 8hore Natural Gas Co. 

<2 documents) ___ 1294, 1295 

El Paso Natural Gas Co _ 1295 

Hartford Electric Light Co . 1296 

Illinois Power Co _ 1297 

Indiana It Michigan Electric Co. 1297 
Michigan Wisconsin Pipe Line 

Co _ 1297 

Missouri Public Service Co __ 1298 

Mountain Fuel Supply Co _ 1298 

Natural Gas Pipeline Co. of 

America (2 documents )_ 1299 

North Penn Gas Co _ 1300 

Northern Natural Gas Co. <2 

documents) _ 1300 

Ohio Electric CO _ 1301 

Pacific Power L Light Co . 1301 

Panhandle Eastern Pipe Line 

Co .. 1301 

Sea Robin Pipeline Co - 1301 

Southern Natural Gas Co. and 
Tennessee Gas Pipeline Co... 1302 

Trans western Pipeline Co _ 1302 

Trunkline Oos Co __— 1303 

Trunkline Gas Co. and Panhan¬ 
dle Eastern Pipe Line Co - 1303 

Utah Power * Light Co _ 1303 

Virginia Electric and Power Co- 1304 

FEDERAL RAILROAD ADMINISTRATION 

Rules 

Accidents/ incidents ; investiga¬ 
tions, etc.: 

Civil penalties, “tclephonic ,, _ 1221 

Reporting guidelines and 
forms _ 1221 

Safety appliance standards; box 
and other house cars _ 1222 

FEDERAL RESERVE SYSTEM 

Rules 

Bank holding companies: 

Shares, acquisition _ 1263 

Equal credit opportunity, nondis¬ 
crimination on basis of sex or 
marital status .. 1342 

Truth-ln-lending: 

Staff Interpretations, official; 
commitment fee _ 1264 


Proposed Rules 

Truth-in-lending: 

Dealer participation, amount, 
disclosure_ 1268 

Noticos 

Applications, etc.: 

Bank of Iowa. Inc--- 1304 

First International Bancshares, 

Inc . 1304 

Kruse Insurance Agency, Inc. 1304 

FEDERAL TRADE COMMISSION 
Notices 

Consent order, proposed; Cezar, 

Ltd. et al_ 1304 

FOOD AND DRUG ADMINISTRATION 
Notices 

Food additives and GRAS status 
petitions filed or withdrawn: 

Abbott Laboratories; halazone 

tablets: correction_ 1306 

Human drugs: 

Sulfonamide ophthalmic oint¬ 
ments and solution, certain; 
correction_ 1306 

GENERAL ACCOUNTING OFFICE 
Notices 

Regulatory reports review; pro¬ 
posals. approvals, etc..1306 

HEALTH. EDUCATION, AND WELFARE 
DEPARTMENT 

See also Education Office; Food 
and Drug Administration. 

Proposed Rules 

Procurement; small business con¬ 
cerns and minority business 


enterprise --- 1273 

Notices 

Meetings: 

New Drug Regulation Review 
Panel _ 1307 


HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Federal Disaster Assistance 
Administration. 

INTERIOR DEPARTMENT 

See also Land Management Bu¬ 
reau; National Park Service. 

Rules 

Coal mine health and safety; civil 
penalty cases; summary dis¬ 
position - 1216 

Procurement: 

Nomenclature changes _ 1215 

Set-aside for small business and 
surety bond assistance _ 1215 


INTERNAL REVENUE SERVICE 
Rules 

Income taxes: 

Gross income; allocation and 
apportionment of deductions. 1195 

INTERSTATE COMMERCE COMMISSION 
Notices 


Fourth section application for re¬ 
lief ___ 1329 

Hearings assignment... _. 1328 

Motor carriers: 

Transfer proceedings _ 1329 


Permanent authority petitions and 
applications; finance matters 
< including temporary author¬ 
ities) ; railroad abandonments; 
alternate route deviation letter- 
notices; and intrastate applica¬ 
tions concurrently seeking au¬ 
thority on Interstate or foreign 
commerce __ 1330 

JUSTICE DEPARTMENT 

See also Antitrust Division; Law 
Enforcement Assistance Admin¬ 
istration. 

Notices 

Privacy Act; systems of records... 1311 

LAND MANAGEMENT BUREAU 
Notices 

Applications, etc.: 

New Mexico (5 documents) . 1307. 1308 
Wyoming _ 1308 

LAW ENFORCEMENT ASSISTANCE 
ADMINISTRATION 

Proposed Rules 

Public safety officers* death bene¬ 
fits ..... 1389 

MATERIALS TRANSPORTATION BUREAU 
Notices 

Hazardous materials; applications 
for exemptions, grants and 
denials: 

Air Products fc Chemicals Inc., 
ct al .. 1325 

MINING ENFORCEMENT AND SAFETY 
ADMINISTRATION 

Rules 

Coal mine health and safety : 

Civil penalty cases: summary 
disposition ___ 1214 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Notices 

Meetings: 

Space Program Advisory Coun¬ 
cil (8PAC) . 1319 
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CONTENTS 


NATIONAL BUREAU OF STANDARDS 

Notices 

Committees; establishment, re¬ 
newals. etc.: 

Federal Information Processing 
Standards Coordinating and 
Advisory Committee: termi¬ 
nation ____ ... 1286 


NATIONAL FIRE PREVENTION AND 
CONTROL ADMINISTRATION 

Notices 

Meetings: 

National Academy lor Fire Pre¬ 
vention and Control. Fire 
Training and Education Ad¬ 
visory Committee... 1 286 

NATIONAL HIGHWAY TRAFFIC 
SAFETY ADMINISTRATION 

Notices 

Meetings: 

Monitor Travel Trailer suspen¬ 
sion system: public hearing 
rescheduled .. 1327 


NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Notices 

Meetings: 

North Pacific Fishery Manage¬ 
ment CounclL Scientific and 
Statistical Committee Ad¬ 
visory Panel- 1287 


NATIONAL PARK CCRVICr 

Notices 

Meetings: 

Gateway National Recreation 
Area Advisory Commission,. 1208 

NATIONAL TRANSPORTATION SAFETY 
BOARD 

Notices 

Safety recommendations and ac¬ 
cident reports: availability, re¬ 
sponses. etc _ 1323 

NUCLEAR REGULATORY COMMISSION 
Notices 


Environmental statements; avail¬ 
ability. etc.: 

Tennessee Valley Authority- 1322 

Applications . etc.: 

Arkansas Power fc Light Co ... 1319 
Consolidated Edison Co. o£ New 

York. Inc. et al.._. 1320 

Consumers Power Co. ( Midland 

Plant. Units 1 and 2>- 1320 

Florida Power and Light Co- 1320 

Jersey Central Power and 

Light Co..~ 1320 

Nebraska Public Power District. 1320 
Northern Indiana Public Service 

Commission -— 1321 

Power Authority of New York.. 1321 
Public Service Electric and Gas 
Co. and Atlantic City Elec¬ 
tric Co.. 1321 


S.cromento Municipal Utility 

District _ 1322 

Tennessee Valley Authority. 
HailsviUc Nuclear Plants. 

Plant A. Unit Nos. I and 2 
and Plant B. Unit Nos. 1 
and 2_.-.. I_ 1322 

PRIVACY PROTECTION STUDY 
COMMISSION 

Notices 

Private investigations firms; cer¬ 
tain practices, public hearing.. 1324 

TELECOMMUNICATIONS POLICY OFFICE 

Notices 

Meetings: 

US. INMARSAT Preparatory 
Committee Working Group.. 1324 


TRANSPORTATION DEPARTMENT 

See Coast Guard; Federal Avia¬ 
tion Administration; Federal 
Railroad Administration; Mate¬ 
rials Transportation Bureau. 


TREASURY DEPARTMENT 

Sec also Internal Revenue Service. 

Notices 

Antidumping: 

Digital scales, fully automatic, 
from Japan _ 1327 


"THE FEDERAL REGISTER—WHAT IT 
IS AND HOW TO USE IT” 

Briefings at the Office of the 
Federal Register 

(For Details, See 41 FR 46527, Oct. 21, 1976) 
RESERVATIONS: DEAN L. SMITH. 523-5282 
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list of cfr ports effected in this issue 


The following numerical guide i* a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's 
Issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second Issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at tha end of eech month. The guide lists the perts end sections effected 
by documents published since the revision date of each Kile. 


1 CFR 

Pjioposed Hulks: 
442_ . 


7 CFR 



225.. 

22 « . 

Proposed Hulks: 

226. .-.. 


1267 


1230 

1231 


1356 

1356 

1356 

1356 


1242 

1263 

1264 


1266 


14 CFR 


39 <3 documents)___1217, 1218 

Proposed Hulks: 

39 (3 documents)_1266-1270 

71 (4 documents)_ 1270,1271 

286. 1271 


15 CFR 

371 . 1222 

377— _ 1222 

16 CFR 

1201 _ 1428 

18 CFR 

11....- 1226 

Proposed Hulks: 

154 ..-. 1272 

26 CFR 

1 . 1195 

28 CFR 

Proposed Rules: 

32 1390 

30 CFR 

100 _ 1214 

40 CFR 

60 --- 1214 

ei . 1215 

430 . — 1398 

Proposed Hulks: 

52 <2 documents) _ 1273 


41 CFR 

Ch. 14 .... 1215 

14-1 .—.. 1215 

14-10 . 1215 

Proposed Rules: 

3-1. 1273 

43 CFR 

4. 1216 

46 CFR 

Proposed Hulks: 

12. 1278 

47 CFR 

13 . 1231 

1232 

83 —.-.. 1231 

Proposed Rules: 

64- . 1278 

73 (3 documents) _ 1278, 1279 

49 CFR 

225 <2 documents)_ 1221 

231 _ 1222 
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CUMULATIVE LIST OF PARTS AFFECTEO DURING JANUARY 

The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during January. 


1 CFR 

Proposed Rules: 

442 .... 1267 

3 CFR 

Executive Orders: 

11821 (Amended by EO 11649).... 1017 


11949_ 1017 

7 CFR 

26::::::::“:“::::::::::::::: 1019 

729....._. 749 

905. 1022 

907_ 1230 

1430 ::::::::::“™::::::“:: 3 

1822__ i 1023 

1843. 1231 

Proposed Rules: 

272_ 780 

730. 780 

1063. 1356 

1070____ 1356 

1078 . 1356 

1079 _ 1356 

9 CFR 

113. 750 

319. 751 

10 CFR 

<140.—.. 46 

Ch_ n_ 1036 

212—. 1036 


15 CFR 

371 _ 1222 

377 _ 1222 

931 . 1164 

16 CFR 

1261::::::::::::::::::::::^:::: 1^8 
Proposed Rules: 

450 . 1038 

17 CFR 

200. 753 

240 .. 753. 754 

241 _ 759 

Proposed Rules: 

240_ 781.782 

249 _ 782 

18 CFR 

11__ 1226 

141. 6 

Proposed Rules: 

154. 1272 

157.... 66 

19 CFR 

Proposed Rules: 

201. 805 

20 CFR 

405... 1028 


28 CFR 

Proposed Rules: 

32.... 1390 

29 CFR 

15___ 769 

Proposed Rules: 

1910—.. 808 

30 CFR 

100:_ 1214 

31 CFR 

32° CFR . 

256. 773 

33 CFR 

34 CFR 

36 CFR 

Proposed Rules: 

17 :::::“::::“:::::”::. 812 

40 CFR 

mo 

430. 1398 


12 CFR 

202 .. 

_ 1242 

207__ 

211 _ 

_ S 68 

_ 752 

213. 


220 _ _ 

752 

221 ... 

_ 968 

224___ 

.. 908 

225-... 

_ 752. 1263 

226.. 

_ 753. 1264 

Proposeo Rules: 


226... 

_ 780. 1268 

604.. 

___ 85 

13 CFR 

309 _ 

_ 753 

14 CFR 

37... 

_ 19 

39_ 

... 1217,1218 

71 ... 

. 300 


__ 300 

75 

_ 300 

97 “::::::: 


221 ft... 

_ 1220 

241_ _ 

_ 1219 

385__ 

_ 1220 

Proposed Rules: 


39... 

... 1268-1270 

. 71 

1270-1271 




21 CFR 


102_ 761 

658..____- 761 

Proposed Rules: 

U_ 806 

128d. 807 

23 CFR 

625.. 6 

24 CFR 

203. 762 

205. 763 

207- 764 

221“::::“:::“:::::::“::: 765 

231 _ 766 

232 . 763 

241 . J _ 763 

242 _ 763 

244....... 763 

280.~. 960 

26 CFR 

1....767. 1195 

404_ 1029 

Proposco Rules: 

1..._ 57 

301_ 1036 


Proposed Rules: 

52_ 1273 

85. 1044 

180. 815 

1516_ 1044 

41 CFR 

Ch. 14_ 1215 

14-1_ 1215 

14-10_1215 

101-1 __ 12 

101-25.. 1030 

101-26_ 1032 

Proposed Rules: 

3-1. 1273 

101-17. 816 

43 CFR 

4_ 1216 

2650.. 779 

3100. 1032 

4110_ 778 

4120...,. 778 

Proposed Rules: 

3800. 1045 

45 CFR 

193. 1190 

250_ 779 

Proposed Rules: 

1480 . 1045 
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reminders 

(The Item* in UiU Ibt were editorially compiled as an aid to FrnrtAL Rfoistm users Illusion or exclusion from this list lmn no legal 
significance Since this list U Intended as a reminder, it doe* not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


DOT/FAA—Airworthiness directives— 
Messcrschmrtt-Bolkow-Blohm (MBB), 
Model BO-105A and BO-105C Heli¬ 
copters .. 55860: 12-23-76 

Morane Saulnier (Socata) Models MS 
892A-150. S92 E-150. 893A, 893E, 
894A, and 894E airplanes 55861; 

12-23-76 

Scottish aviation limited model HP-137 
Mk.l Jetstream airplanes .. 55862; 

12-23-76 

Standard Instrument approach pro¬ 
cedures; recent changes and addi¬ 


tions— 

Illinois .. 55865; 12-23-76 

Iowa . 54166: 12-13-76 

Minnesota . 55333; 12-20-76 

Ohio _ 55865; 12-23-76 


FCC — Cable television, telecasts by legally 
qualified candidates... 53797; 

12-9-76 

Ship stations for public correspondence; 
Great Lakes and St. Lawrence Sea¬ 
way ___ 54490; 12-14-76 


HEW/TDA—Food additives — - 

Acacia (gum arable); affirmation of 
GRAS status as b direct human food 
ingredient with specific limitations, 
and as an indirect human food in¬ 
gredient . 53608; 12-7-76 

Benzoic acid and sodium benzoate; 
affirmation of GRAS status as direct 
human food ingredients _ 53607: 

12-7-76 

Dill and its derivatives; affirmation of 
GRAS status as direct human food 

ingredients _.... 53614; 12-7-76 

Garlic and its derivatives; affirmation of 
GRAS status as direct human food in¬ 
gredients . 53616: 12-7-76 

Guar Gum; affirmation of GRAS status 
as a direct human food ingredient 
with specific limitations, and as an 
indirect human food ingredient. 

53611; 12-7-76 
Gum Ghatti; affirmation of GRAS status 
with specific limitations as a direct 
human food ingredient _ 53619; 

12-7-76 


Gum tragacanth; affirmation of GRAS 
status with specific limitations as a 
direct human food ingredient. 

53617; 12-7-76 
Karaya Gum (Sterculia gum); affirma- 
tion of GRAS status with specific limi¬ 
tations as a direct human food in 

gradient __ 53609; 12-7-76 

Oil of Ruo; affirmation of GRAS status 
with specific limitation as a direct 

human food ingredient _ 53620 

12-7-76 

Propyl gnllate; affirmation of GRAS 
status as a direct human food in¬ 
gredient .. 53613; 12-7-76 

Pulps; affirmation of GRAS status m 

indirect human food ingredient 

53613; 12-7-76 
General recognition of safety and prior 
sanctions for food ingredients. 

53600: 12-7-76 


list of Public Laws 


Non: No public bUl* which have become 
law won received by the Office of the Federal 
Register for tnclu&km in today'll List or 
Public Laws. 
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rules and regulations 


This Met ion of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect moat of which are 
keyed to and codified In the Code of Federal Regulations, which Is published under 60 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed In the first FEDERAL 
REGISTER Issue of eech month. 


Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV¬ 
ICE, DEPARTMENT OF THE TREASURY 
SUtCHAPTER A—INCOME TAX 

|TT). 745«| 

PART 1—INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953 

Allocation and Apportionment of 
Deductions to Gross Income 

By a notice of proposed rulemaking 
appearing In the Federal Register for 
November 8, 1976 (41 FR 49160). as cor¬ 
rected by a notice appearing in the Fed¬ 
eral Register for November 15. 1976 (41 
FR 50299), amendme nts t o the Income 
Tax Regulations (26 CFR Part 1) were 
proposed in order to provide rules under 
section 861(b) of the Internal Revenue 
Code of 1954 for allocation and appor¬ 
tionment of deductions to gross income 
to determine taxable income from 
; ouroes within and without the United 
States. In addition, certain supplemen¬ 
tary technical amendments were pro¬ 
posed to the regulations under sections 
863 and 905(b) of the Code. 

Comments were received in response to 
the notice of proposed rule malting and 
a public hearing was held on December 
16. 1976. After consideration of all rele¬ 
vant matter presented by interested per¬ 
sons regarding the proposed rules, those 
rules are adopted as revised in certain 
respects by this document. The revisions 
made are relatively minor to the scope 
of the rules as a whole and were made 
primarily In an effort to clarify the 
rules. Some of the more important revi¬ 
sions are as follows: 

1. For purposes of apportioning on a 
pro rata basis deductions which are not 
definitely related to gross income, gross 
income shall be treated as including ex¬ 
empt, excluded, and eliminated items of 
Income. 8ee 11 861-8 (d) (2). 

2. The apportionment of the deduc¬ 
tion for interest expenses under the as¬ 
set method on the basis of book values 
has been clarified. See $ 1.861-8 (e) (2) 
<v). 

3. A special limited rule has been 
added permitting apportionment of in¬ 
terest expense on obligations incurred 
before January 1, 1977 in accordance 
with the rules existing prior to this 
Treasury decision. However, a taxpayer 
making use of such rule may not appor¬ 
tion interest expense under any optional 
gross Income method pursuant to 11.861- 
8(e) (2) (vi). See 1 1.861-8(e) (2) (vli). 

4. In apportioning research and 
development expenses, account must be 
taken of amounts received on equipment 
leases as if such amounts were sales 
receipts. Bee f 1.861-8 (e) (3) (il) (B). 


5. In apportioning research and devel¬ 
opment expenses, the volume of sales of 
a controlled party taken Into account 
may be reduced in certain Instances 
where the control Is less than 100 per¬ 
cent. See i 1.861-8(e) (3) (ii) (D). 

6. Apportionment of research and de¬ 
velopment expense on the basis of an 
optional gross income method has been 
clarified with respect to Its application to 
affiliated groups filing consolidated re¬ 
turns. See 8 1 . 861 -are) (3) (111). 

7. The apportionment of supportive ex¬ 
penses and stewardship expenses is more 
sharply delineated. 8ee 8 1.861-8<e) (4). 

8. The rules for apportioning net 
operating loss deductions are expanded. 
See 5 1.861-8(e) (8). 

9. In determining effectively connected 
taxable income of foreign persons, pro¬ 
vision is made for the application of in¬ 
come tax treaties where determinative. 
SecS 1.861-8<f> (l)Uv). 

10. New examples (25> and (28) are 
added illustrating allocation and ap¬ 
portionment of deductions for State in¬ 
come taxes. 

Adoption or Amendments to the 
Regulations 

On November 8. 1976. a notice of pro¬ 
posed rulemaking was published in the 
Federal Register (41 F.R. 49160) (and 
corrected by a notice appearing In the 
Federal Register for November 15. 1976 
(41 F.R. 50299)) with respect to am end - 
ing the Income Tkx Regulations (26 CFR 
Part 1) under section 861(b) of the In¬ 
ternal Revenue Code of 1954 to provide 
rules for allocation and apportionment 
of deductions to gross Income to deter¬ 
mine taxable income from sources within 
and without the United States. In addi¬ 
tion. certain supplementary technical 
amendments were proposed to the reg¬ 
ulations under sections 863 and 905(b) of 
the Code. After consideration of all rele¬ 
vant matter presented by interested per¬ 
sons regarding the proposed rules, such 
regulations arc hereby amended as set 
forth in such notice of proposed rule¬ 
making (as corrected), except that the 
following paragraphs of \ 1.861-8 are re¬ 
vised or added to read as set forth below: 

1. Paragraph (a)(2) and (4) is re¬ 
vised. 

2. Paragraph <b> (3) is revised. 

3. Paragraph (c)(1) is revised. 

4. Paragraph (d)(1) and (2) is revised. 

5 Paragraph <e)(2HI). (iv)(A)<3) 

and the flush language following (5), (v). 
that portion of (vi) which precedes (A) 
thereof, and (vl) (B) la revised. 

6. A new subdivision (vli) is added 
after paragraph (e) (3) (vi) and present 
subdivision (vli) of paragraph (e) (2) Is 
redesignated as subdivision (vlil). 


7. Paragraph <e> (3) (1) (B>. <li> (B> 
and (D). that portion of (ill) which 
precedes (A) thereof, and (ill) (B) is re¬ 
vised. 

8. A new subdivision (lv) is added at 
the end of paragraph (e) (3). 

9. Paragraph (e) (4) is revised. 

10. Paragraph (e)(6) is revised, 

11. Paragraph (e) (8) is revised. 

12. Paragraph <f) (1) (i) and (lv) is re¬ 
vised. 

13. Paragraph (fXlXviXE) is re¬ 
vised. 

14. Paragraph <g) example (1X1) and 
(111), example (2X1) and (ill), example 
(5) (1) and (111), example (6) (i), example 
(8) (l), example (9X1). example (18), 
example (19), example (20X1), and ex¬ 
ample (21) (i) are revised and new ex¬ 
amples (25) and (26) are added after 
example (24). 

Paragraph 1. 8cctlon 1.861-8 la 
amended to read os follows: 

g 1.861-8 Computation of taxable in¬ 
come from •ouree* within the United 
State* and from other sourer* and 
activities. 

(a) In general—-(1) Scope. Sections 
861(b) and 863(a) state In general terms 
how to determine taxable income of a 
taxpayer from sources within the United 
States after gross income from sources 
within the United States has been de¬ 
termined. Sections 862(b) and 863(a) 
state In general terms how to determine 
taxable Income of a taxpayer from 
sources without the United States after 
gross income from sources without the 
United States has been determined. This 
section provides specific guidance for ap¬ 
plying the cited Code sections by pre¬ 
scribing rules for the allocation and ap¬ 
portionment of expenses., losses, and 
other deductions (referred to collective¬ 
ly in this section as “deductions" > of the 
taxpayer. The rules contained In this 
section apply in determining taxable in¬ 
come of the taxpayer from specific 
sources and activities under other sec¬ 
tions of the Code, referred to in this 
section as operative sections. See para¬ 
graph (f) (1) of this section for a list and 
description of operative sections. The 
operative sections include, among others, 
sections 871(b) and 882 (relating to tax¬ 
able Income of a nonresident alien indi¬ 
vidual or a foreign corporation which Is 
effectively connected with the conduct of 
a trade or business in the United States), 
section 904* aXl) (as in effect before 
enactment of the Tax Reform Act of 
1976. relating to taxable income from 
sources within specific foreign countries), 
and section 904(a) (2> (as in effect before 
enactment of the Tax Reform Act of 
1976. or section 904(a) after such enact- 
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ment, relating to taxable income from all 
.sources without the United States). 

(2) Allocation and apportionment of 
deductions in general. A taxpayer to 
which this section applies Is required to 
allocate deductions to a class of gross In¬ 
come and. then, if necessary to make the 
determination required by the operative 
section of the Code, to apportion deduc¬ 
tions within the class of gross Income be¬ 
tween the statutory grouping of gross in¬ 
come (or among the statutory group¬ 
ings) and the residual grouping of gross 
income. Except for deductions, if any. 
which arc not definitely related to gross 
income (sec paragraphs <c> (2) and (e) 
(9) of thLi section) and which, there¬ 
fore. are ratably apportioned to all gross 
income, all deductions of the taxpayer 
(except the deductions for personal ex¬ 
emptions enumerated in paragraph <e> 
(ID of this section) must be so allocated 
and apportioned. As further detailed be¬ 
low. allocations and apportionments are 
made on the basis of the factual rela¬ 
tionship of deductions to gross Income. 
If an affiliated group of corporations 
joins In filing a consolidated return un¬ 
der section 1501, the provisions of this 
section are to be applied separately to 
each member in that affiliated group for 
purposes of determining such member’s 
taxable income. 

(3) Class of gross income. For pur¬ 
poses of this section, the gross Income to 
which a specific deduction is definitely 
related is referred to as a "class of groas 
income" and may consist of one or more 
items (or subdivisions of these items) of 
gross income enumerated in section 61. 
namely: 

(I) Compensation for services. Includ¬ 
ing fees, commissions, and similar items; 

(II) Gross income derived from busi¬ 
ness: 

(ill) Gains derived from dealings in 
property; 

(iv) Interest; 

(v) Rents: 

<vi) Royalties: 

(vil) Dividends; 

(viii) Alimony and separate mainte¬ 
nance payments; 

(lx) Annuities; 

(x) Income from life Insurance and 
endowment contracts; 

(x!) Pensions; 

(xii) Income from discharge of In¬ 
debtedness; 

xiii) Distributive share of partner¬ 
ship gross Income; 

(xlv) Income In respect of a decedent; 

(xv) Income from an interest in an 
estate or trust. 

(4> Statutory grouping of gross in¬ 
come and residual grouping of gross in¬ 
come. For purposes of this section, the 
term "statutory grouping of gross In¬ 
come" or "statutory grouping" means 
the gross income from a specific source 
or activity which must first be deter¬ 
mined in order to arrive at taxable in¬ 
come" from such specific source or activ¬ 
ity under an operative section. (See 
paragraph (f)(1) of this section.) Gross 
income from other sources or activities 


is referred to as the "residual grouping 
of gross income" or "residual grouping". 
For example, for purposes of determin¬ 
ing taxable income from sources within 
specific foreign countries and posses¬ 
sions of the United States, in order to 
apply the per-country limitation to the 
foreign tax credit (as in effect before 
enactment of the Tax Reform Act of 
1976), the statutory groupings are the 
separate gross incomes from sources 
within each country and possession. 
Moreover, if the taxpayer has income 
subject to section 904(d) (as in effect 
after enactment of the Tax Reform Act 
of 1976). such income constitutes one or 
more separate statutory groupings. In 
the case of the per-country limitation, 
the residual grouping is the aggregate of 
gross income from sources within the 
United 8tates. In some instances, where 
the operative section so requires, the 
statutory grouping or the* residual 
grouping may include, or consist entirely 
of, excluded income. See paragraph 
(d>(2> of this section with respect to the 
allocation and apportionment of deduc¬ 
tions to excluded income. 

(5) Effective date . The provisions of 
tills section shall be applicable to taxabio 
years beginning after December 31, 1976. 
For taxable years beginning before Jan¬ 
uary 1, 1977, i 1.861-6 as in effect on Oc¬ 
tober 23, 1957 (T.D. 6258), as amended 
on August 22, 1966 (TD. 6892) and on 
September 29. 1975 (TJD. 7378). will 
apply. 

(b) Allocation —(1) 7n general. For 
purposes of this section, the gross in¬ 
come to which a specific deduction is 
definitely related is referred to as a 
"class of gross income" and may consist 
of one or more items of gross income. 
The rules emphasize the factual rela¬ 
tionship between the deduction and a 
class of gross income. 8cc paragraph (d) 
(1) of this section which provides that 
in a taxable year there may be no item 
of gross Income in a class or less gross in¬ 
come than deductions allocated to the 
class, and paragraph (d> (2) of this sec¬ 
tion which provides that a class of gross 
income may include excluded Income. Al¬ 
location is accomplished by determining, 
with respect to each deduction, the class 
of gross Income to which the deduction 
is definitely related and then allocating 
the deduction to such class of gross in¬ 
come (without regard to the taxable year 
in which such gross income is received 
or accrued or is ex|>ected to be received 
or accrued). The classes of gross income 
are not predetermined but must be de¬ 
termined on the basis of the deductions 
to be allocated. Although most deduc¬ 
tions will be definitely related to some 
class of a taxpayer’s total gross income, 
some deductions are related to all gross 
income. In addition, some deductions are 
treated as not definitely related to any 
gross income and are ratably apportioned 
to all gross income. (See paragraph (e) 
<9) of this section.) In allocating deduc¬ 
tions it is not necessary to differentiate 
between deductions related to one Item 
of gross income and deductions related 


to another item of gross income where 
both items of gross Income are exclu¬ 
sively within the same statutory group¬ 
ing or exclusively within the residua) 
grouping. 

(2) Relationship to activity or prop¬ 
erty. A deduction shall be considered de¬ 
finitely related to a class of gross in¬ 
come and therefore allocable to such 
class if it is incurred as a result of. or 
incident to, an activity or In connection 
With property from which such class of 
gross Income is derived. Where a deduc¬ 
tion is incurred as a r-^ult of. or Incident 
to. an activity or in connection with 
property, which activity or property gen¬ 
erates, has generated, or could reason¬ 
ably have been expected to generate gross 
Income, such deduction shall be consid¬ 
ered definitely related to such gross In¬ 
come as a class whether or not there 1. 
any item of gross income in such class 
which is received or accrued during the 
taxable year and whether or not the 
amount of deductions exceeds the 
amount of the gross income in such 
class. Sec paragraph (d)(1) of this sec¬ 
tion and example (17) of paragraph (g> 
of this section with respect to cases in 
which there is an excess of deduction*. 
In some cases, it will be found that this 
subparagraph can most readily be ap¬ 
plied by determining, with respect to a 
deduction, the categories of gross Income 
to which it is not related and concluding 
that it is definitely related to a class con¬ 
sisting of all other gross income. 

i3> Supportive functions. Deductions 
which arc supportive In nature (such as 
overhead, general and administrative, 
and supervisory expenses) may relate to 
other deductions which can more readily 
be allocated to gross income. In such in¬ 
stance, such supportive deductions may 
be allocated and apportioned along with 
the deductions to which they relate. On 
the other hand, it would be equally ac¬ 
ceptable to attribute supportive deduc¬ 
tions on 6ome reasonable basis directly 
to activities or property which generate, 
have generated, or could reasonably have 
been expected to generate gross income 
This would ordinarily be accomplished 
by allocating the supportive expenses to 
all gross income or to another broad 
class of gross Income and apportioning 
the expenses in accordance with para¬ 
graph (0(1) of this section. For this 
purpose, reasonable departmental over¬ 
head rates may be utilized. For examples 
of the application of the principles of 
this paragraph <b> (3) other than to ex¬ 
penses attributable to stewardship ac¬ 
tivities. see examples (19) through (21) 
of paragraph (g) of this section. See 
paragraph (e) (4) of this section for the 
allocation and apportionment of deduc¬ 
tions attributable to stewardship activ¬ 
ities. 

(4> Deductions related to a class of 
gross income. See paragraph (e) of Una 
section for rules relating to the alloca- 
Uon and apportionment of certain spe¬ 
cific deductions definitely related to a 
class of gross Income. Sec paragraph (c) 
(1) of this section for rules relating to 
the apportionment of deductions. 
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<5> Deductions related to all gross in¬ 
come. If a deduction does not bear a def¬ 
inite relationship to a class of gross In¬ 
come constituting less than all of gross 
income, it shall ordinarily be treated 
a* definitely related and allocable to all 
of the taxpayer's gross income except 
where provided to the contrary under 
paragraph (e) of this section. Paragraph 
<c)<9> of this section lists various de¬ 
ductions which generally are not def¬ 
initely related to any gross income and 
ore ratably a portioned to all gross in¬ 
come. 

to Apportionment of deductions —HI 
Deductions definitely related to a class 
of gross income. Where a deduction has 
been allocated In accordance with para¬ 
graph <b> of this section to a class of 
gross income which is included in one 
statutory grouping and the residual 
r rouping, the deduction must be appor¬ 
tioned between the statutory grouping 
and the residual grouping. Where a de¬ 
duction has been allocated to a class of 
gross Income which is Included in more 
than one statutory grouping, such deduc¬ 
tion must be apportioned among the 
statutory groupings and. where neces¬ 
sary, the residual grouping. If the class 
of gross Income to which a deduction has 
been allocated is included in Its entirety 
in cither a single statutory grouping or 
the residual grouping, there is no need to 
apportion that deduction. If a deduction 
U not definitely related to any gross in¬ 
come, it must be apportioned ratably as 
provided In paragraph (c)(2) of this 
section. A deduction is apportioned by 
attributing the deduction to gross in¬ 
come ( within the class to which the 
deduction has been allocated) which is 
In the statutory grouping or In each of 
the statutory groupings and to gross in¬ 
come i within the class) which is In the 
residual grouping. Such attribution must 
be accomplished in a manner which re¬ 
flects to a reasonably close extent the 
factual relationship between the deduc¬ 
tion and the grouping of gross Income. 
In apportioning deductions, It may be 
that for the taxable year there is no gross 
income In the statutory grouping or that 
deductions will exceed the amount of 
gross income in the statutory grouping. 
See paragraph (d)(1) of this section 
with respect to cases in which there Is an 
excess of deductions. In determining the 
method of apportionment for a specific 
deduction, examples of bases and factors 
which should be considered include, but 
are not limited to¬ 
il) Comparison of units sold attributa¬ 
ble to the statutory grouping and attrib¬ 
utable to the residual grouping; 

<ii) Comparison of the amount of gross 
sales or receipts; 

< 111 * Comparison of costs of goods sold; 

dv> Comparison of profit contribution; 

<v> Comparison of expenses incurred, 

assets used, salaries paid, space utilized, 
and time spent which are attributable to 
the activities or properties giving rise to 
tlie class of gross income; and 

< vi) Comparison of the amount of gross 
income in the statutory grouping with 
the amount in the residual grouping. 
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Paragraphs (c)(2) through <e><8* of 
this section provide the applicable rules 
for allocation and apportionment of de¬ 
ductions for interest, research, and de¬ 
velopment expenses, and certain other 
deductions. The effects on tax liability of 
the apportionment of deductions am) the 
burden of maintaining records not other¬ 
wise maintained and making computa¬ 
tions not otherwise made shall be taken 
into consideration in determining 
whether a method of apportionment and 
its application are sufficiently precise. A 
method of apportionment described in 
this paragraph (cHl) of this section 
may not be used when it does not reflect, 
to a reasonably close extent, the factual 
relationship between the deduction and 
the groupings of income. The principles 
set forth above are applicable in appor¬ 
tioning both deductions definitely related 
to a class which constitutes less than all 
of the taxpayer's gross income and to 
deductions related to all of the taxpay¬ 
er’s gross income. If a deduction is not 
definitely related to any class of gross 
income, it must be apportioned ratably 
as provided in paragraph (CM2) of this 
section. 

(2> Deductions not definitely related 
to any gross Oicome. If a deduction is not 
definitely related to any gross income 
<sec paragraph (e)(9) of this section), 
the deduction must be apportioned rata¬ 
bly between the statutory grouping (or 
among the statutory groupings) of gross 
income and the residual grouping. Thus, 
the amount apportioned to each statu¬ 
tory grouping shall be equal to the same 
proportion of the deduction which the 
amount of grass income In the statutory 
grouping bears to the total amount of 
gross income. The amount apportioned to 
the residual grouping shall be equal to 
the same proportion of the deduction 
which the amount of the gross income 
in the residual grouping bears to the total 
amount of gross income. 

<d> Excess of deductions and excluded 
and eliminated income—i 1) Excess of 
deductions. Each deduction which bears 
a definite relationship to a class of gross 
income shall be allocated to that class in 
accordance with paragraph (b><l) of 
this section even though, for the taxable 
year, no gross Income in such class is 
received or accrued or the amount of the 
deduction exceeds the amount of such 
class of gross Income. In apportioning 
deductions, it may be that, for the tax¬ 
able year, there is no gross Income in the 
statutory grouping (or residual group- 
mg), or that deductions exceed the 
amount of gross Income in the statutory 
grouping (or residual grouping). If there 
is no gross income in a statutory group¬ 
ing or the amount of deductions allocated 
and apportioned to a statutory grouping 
exceeds the amount of gross income in 
the statutory grouping, the effects are 
determined under the operative section. 
If the taxpayer Is a member of a group 
filing a consolidated return, such excess 
of deductions allocated or apportioned 
to a statutory grouping of income of such 
member is taken into account in deter¬ 
mining the consolidated taxable income 
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from such statutory grouping, and such 
excess of deductions allocated or appor¬ 
tioned to the residual grouping of income 
is taken into account in determining the 
consolidated taxable Income from the 
residual grouping. See S 1.1602-4(d) (1) 
and the last sentence of } 1.1502-12. For 
an Ulustratlon of the principles of this 
paragraph (d>(l>. sec example (17) of 
paragraph (g) of this section. 

(2) Allocation and apportionment to 
exempt, excluded or eliminated income. 
In allocating or apportioning deductions 
to classes or statutory groupings of gross 
income, including apportionment pur¬ 
suant to paragraph (c) (2) of this section 
(deductions not definitely related to any 
class of gross income ), gross income shall 
include amounts which are otherwise 
exempt or excluded (such as the income 
of a nonresident alien individual or for¬ 
eign corporation which is not effectively 
connected income) or which are other¬ 
wise eliminated In the computation of 
consolidated taxable income reported for 
the taxable year on a consolidated re¬ 
turn (but deferred intercompany trans¬ 
actions. as defined in $ 1.1502-13, shall 
not be included until the year they arc 
included In taxable income). Hence, a 
deduction may be allocated and appor¬ 
tioned to exempt, excluded, or eliminated 
income. See example (24> of paragraph 
<g) of this section. No deduction shall be 
allowed, under this section, for any 
amount, or part thereof, allocable and 
apportionable to a class of exempt, ex¬ 
cluded. or eliminated income, if such 
amount is not allowed as a deduction 
under another section of the Code. Sec 
section 265 and the regulations there¬ 
under. 

<e) Allocation and apportionment of 
certain deductions —(1) In general. Sub- 
paragraphs (2) and (3) of this para¬ 
graph contain rules with respect to the 
allocation and apportionment of interest 
expense and research and development 
expenditures, respectively. Subpara¬ 
graphs (4) through (8) of this para¬ 
graph contain rules with respect to the 
allocation of certain other deductions. 
Subparagraph (9) of this paragraph lists 
those deductions which are ordinarily 
considered a s not being definitely related 
to any class of gross income. Subpara¬ 
graph <10) of this paragraph lists spe¬ 
cial deductions of corporations which 
must be allocated and apportioned. Sub- 
paragraph (11) of this paragraph lists 
personal exemptions which are neither 
allocated nor apportioned. Examples of 
allocation and apportionment arc con¬ 
tained in paragraph tg) of this section. 

(2) Interest —ii> In general . The 
method of allocation and apportionment 
for interest set for th in this paragraph 
(e)(2) is based on the approach that 
money is fungible and that interest ex¬ 
pense is attributable to all activities and 
property regardless of any specific pur¬ 
poses for incurring an obligation on 
which interest is paid. This approach 
recognizes that all activities and prop¬ 
erty require funds and that management 
has a great deal of flexibility as to the 
source and use of funds. Normally, credi- 
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tors of a taxpayer subject the money 
advanced to the taxpayer to the risk of 
the taxpayer's entire activities and look 
to the general credit of the taxpayer for 
payment of the debt. When money is 
borrowed for a specific purpose, such 
borrowing will generally free other funds 
for other purposes and it Is reasonable 
ur.dcr this approach to attribute part of 
the cost of borrowing to such other 
purposes. 

<ii> Allocation of interest. Except us 
provided In subdivisions <iii> and <lv) of 
this subparagraph, the aggregate of de¬ 
ductions for interest shall be considered 
related to all income producing activities 
and properties of the taxpayer and. thus, 
allocable to all the gross Income which 
the income producing activities nnd pro¬ 
perties of the taxpayer generate, have 
generated, or could reasonably have been 
expected to generate. 

tlit» Certain nonbusiness interest. In¬ 
terest expense deductible under section 
163 which Is not paid or Incurred during 
the taxable year 

< A) In carrying on any trade or busi¬ 
ness, 

<B# For the production or collection of 
income, 

«C) For the management, conserva¬ 
tion, or maintenance of property held for 
the production of Income, or 

*D> In connection w ith the determina¬ 
tion. collection, or refund of any tax 
shall be considered a deduction which is 
not definitely related to any class of 
gross Income. For example. Interest paid 
or incurred by an Individual on a mort¬ 
gage which constitutes part or all of the 
purchase price of his personal residence 
shall normally be considered a deduc¬ 
tion which is not definitely related to 
any class of gross Income. 

<iv> Allocation of interest to specific 
property. (A) If the existence of all of 
the facts and circumstances described 
below is established, the deduction for 
interest shall be considered definitely re¬ 
lated solely to the class of gross Income 
which the specific property generates, 
has generated, or could reasonably have 
been expected to generate. Such facta 
and circumstances are as follows: 

(1) The indebtedness on which the In¬ 
terest was paid was specifically Incurred 
for tiie purpose of purchasing, maintain¬ 
ing, or Improving the specific property; 

The proceeds of the borrowing 
were actually applied to the specified 
purpose: 

<J) The creditor can look only to the 
specific property (or any l^ase or other 
interest therein> as security Tor payment 
of the principal and interest of the loon 
and, thus, cannot look to any other 
property or the borrower with respect to 
payment of the loan; 

<41 It may be reasonably assumed that 
the return 'cash flow) on or from the 
property will be sufficient to fulfill the 
terms and conditions of the loan agree¬ 
ment with respect to the amount and 
timing of payment of principal and In¬ 
terest; and 

<5) There are restrictions in the loan 
agreement on the disposal or use of the 
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property consistent with the assump¬ 
tions described In <3> and <4 > of this 
subdivision <lv> <A), 

Even though the above facts and circum¬ 
stances are present in substance as well 
as in form, n deduction for interest will 
not be considered definitely related to 
specific property where the motive for 
structuring the transaction in the man¬ 
ner described above was without any 
economic significance. 

<B> Where an interest deduction is 
definitely related solely to specific prop¬ 
erty under iA* of this subdivision (iv). 
such interest deduction and such prop¬ 
erty. or the ijortlon thereof, to which 
such interest deduction relates shall not 
be Included in the allocation described 
in subdivision til# of this paragraph <e• 

• 2). Instead, the interest deduction shall 
be allocated solely to the gross income 
derived from the specific property and 
apportioned accordingly. Thus, if an ap¬ 
portionment is made on the basis of book 
values and it is determined that the de¬ 
duction for certain Interest is definitely 
related to $800,000 of book value of cer¬ 
tain property which has a total book 
value of $1 million, only the $200,000 
balance will be included for purposes of 
allocating and apportioning the remain¬ 
ing portion of the interest deduction 
which is related to all other activities and 
properties. 

<v) Apportionment of interest—asset 
method. Normally, the deduction for in¬ 
terest expense relates more closely to the 
amount of capital utilized or invested in 
an activity or property than to the gross 
income generated therefrom, and there¬ 
fore the deduction for Interest should 
normally be apportioned on the basis of 
asset values. Indebtedness permits the 
taxpayer to acquire or retain different 
kinds of assets which may produce sub¬ 
stantially different yields of gross in¬ 
come In relation to their value. Thus, ap¬ 
portionment of an Interest deduction on 
such basis as gross income may not be 
reasonable. If a taxpayer consistently ap¬ 
portions the deduction for interest on the 
basis of the tax book value (original cost 
for tax purposes less depreciation al¬ 
lowed for tax purposes) of its assets, that 
method will ordinarily be accepted. Alter¬ 
natively. If a taxpayer con apportion the 
deduction on the basis of the fair market 
value of his assets and he can establish 
the fair market value to the satisfaction 
of the Commissioner, that method will 
also be acceptable. However, once the 
taxpayer uses fair market value the tax¬ 
payer must continue to use such method 
unless expressly authorized by the Com¬ 
missioner to change his method. For pur¬ 
poses of determining values of assets un¬ 
der this subdivision cv). an average of 
values (book or market) shall be com¬ 
puted for the year on the basis of values 
of assets at the beginning and end of the 
year. Where a substantial distortion of 
asset values would result from the use of 
such an averaging basis, an appropriate 
method satisfactory to the Commissioner 
shall be used. 

(vi) Apportionment of interest — op¬ 
tional qtoss income methods. It the con¬ 


ditions of either <A> or <B> of Hits sub¬ 
division 4vi» are met. in lieu of appor¬ 
tioning the deduction for interest ex¬ 
pense «allocable under subdivision till of 
this paragraph <e> <2) > under subdivision 
<v> of this paragraph <e> <2>, a taxpayer 
may for any taxable year apportion such 
deduction, as prescribed in this <A) or 
<B), between the statutory grouping <or 
among the statutory groupings) of gross 
income and the residual grouping of 
gross income. However, if any member 
of an affiliated group which files a con¬ 
solidated return apportions its interest 
expense for a taxable year under this 
subdivision <vl>. then all members Join¬ 
ing that return must use this subdivision 
(vi> for such taxable year. 

'A> Option one . It, when apportioned 
ratably on the basis of gross income l>o- 
tw'ccn the statutory grouping <or among 
the statutory groupings > of gross income 
and the residual grouping of gross lnconu 
in the same proportions that the amoun 
of gross income in the statutory group¬ 
ing (or groupings) and the amount oi 
gross Income in the residual grouping 
bear, respectively, to the total amount 
of gross income, 

</» The amount of interest expense 
ratably apportioned to the statutory 
grouping (or groupings in the aggregate 
is not less than fifty percent <50% ) of the 
amount which would have been so ap¬ 
portioned if the taxpayer had used the 
method described In subdivision <v> cf 
this paragraph 'e> (2), and 

<2> The amount of interest expense 
ratably apportioned toy the residual 
grouping is not less than fifty percent 
(50%) of the amount which would have 
been so apportioned if the taxpayer had 
used the method described in subdivi¬ 
sion <v) of this paragraph (e)(2), then 
the taxpayer may apportion his interest 
expense ratably on the basis of gross 
income. 

<B) Option Two. It. when the amount 
of interest expense is apportioned ratabb 
on the basis of gross Income, eitiler con¬ 
dition (f) or <2> of (A) of this subdivi¬ 
sion (vi) is not met. the taxpayer may 
either: 

(1) Where condition (D of (A> of 
this subdivision (vi) is not met. appor¬ 
tion fifty percent (50%) of the amount 
of interest expense which would have 
been apportioned to the statutory group¬ 
ing (or groupings in the aggregate# un¬ 
der subdivision <v) of this paragraph 
(e) (2), to such statutory grouping (or to 
such statutory groupings in the aggre¬ 
gate and then among such groupings 
ratably on the basis of gross income 
within each grouping), and apportion 
the balance of the amount of interest 
expense to the residual grouping; or 

(2) Where condition (2) of (A# of 
this subdivision (vi) Is not met, appor¬ 
tion fifty percent (50%) of the amount 
of the interest expense which would have 
been apportioned to the residual group¬ 
ing, under subdivision (v) of this para¬ 
graph (e) (2) to such residual grouping, 
and apportion the balance to the statu¬ 
tory grouping (or to the statutory group¬ 
ings in the aggregate and then among 
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such groupings ratably on the bo*b of 
gross income within each grouping). 

< vii) Apportionment of Interest — obli¬ 
gations incurred before January J, 1977. 
At the option of the taxpayer, the rules 
of $ 1.861-8 as in effect on October 23. 
1957 (T.D. 6892 > and on September 29, 
1975 <T.D. 7378) may be applied with 
respect to Interest paid on obligations 
incurred before January 1. 1977. For tax¬ 
payers using this option, the interest on 
obligations to which this option does not 
apply will be allocated and apportioned 
under the rules of this paragraph <e> <2 >, 
other than subdivision <vi>: For purposes 
of this subdivision i vii). obligations pay¬ 
able on demand shall be deemed to have 
been incurred on or after January 1, 
1977. A taxpayer who. for any taxable 
year, apportions his interest deduction 
using either of the optional gross income 
methods of subdivision (vi> of this para¬ 
graph <e> (2) shall not for such taxable 
year or for any taxable year thereafter 
have the option provided In this subdivi¬ 
sion (vU>. 

<xiii) Examples. Examples (1) and <2) 
of paragraph <g> of this section illus¬ 
trate the allocation and apportionment 
of interest deductions. 

(3) Research and experimental 
expenditures —(!) Allocation —<A> In 
general. The methods of allocation and 
apportionment of research and develop¬ 
ment set forth in this paragraph (e)(3) 
recognize that research and development 
is an inherenUy speculative activity, that 
findings may contribute unexpected 
benefits, and that the gross income de¬ 
rived from successful research and devel¬ 
opment must bear the cost of unsuccess¬ 
ful research and development. Expendi¬ 
tures for research and development 
which a taxpayer deducts under section 
174 shall ordinarily be considered deduc¬ 
tions which are definitely related to all 
income reasonably connected with the 
relevant broad product category (or 
categories) of the taxpayer and there¬ 
fore allocable to all items of gross in¬ 
come as a class (Including income from 
sales, royalties, and dividends) related 
to such product category <or categories). 
For purposes of this allocation, the prod¬ 
uct category (or categories) which a tax¬ 
payer may be considered to have shall be 
limited to the following list. Ordinarily a 
taxpayer's research and development ex¬ 
penditures may be divided between the 
relevant product categories. Where re¬ 
search and development is conducted 
with respect to more than one product 
category, the taxpayer may aggregate the 
categories for purposes of allocation and 
apportionment; however, the taxpayer 
may not subdivide the categories in this 
list. Where research and development Is 
not clearly identified with any product 
category (or categories), it will be con¬ 
sidered conducted with respect to all the 
taxpayer's product categories. The indi¬ 
vidual products included within each 
category are enumerated in Executive 
Office of the President. Office of Man¬ 
agement and Budget, Standard Indus¬ 
trial Classification Manual, 1972 (or 
later edition, as available). 


SIC Major 
Groups 

101. 02. 07. 08, 

00 ). 

MO. 11. 13). 

M3) . 

(14).. 

(18. 16. 17). 

<40. 41. 42. 43. 
44. 46. 46. 47). 

(48) . 

(49) - 

<60. 61)- 


<62. 63. 54. 65, 
56. 57. 58, 50). 


<60, 61. 63, 69, 
64. 65, 66. 67). 
(70. 72, 73. 76. 
76. 78. 79. 80. 
81. 82, 83 , 84. 
86. 88, 89). 

Sic Major 
Groups 

(30). 

( 21 ). 

( 22 ) . 

(23) . 


(24) 

(26) 

(26) 

(27) 

(28) 
( 20 ) 

(30) 

(31) 

(32) 

(33) 

(34) 


(35) 


Nonman ufactured 
categories 

Agriculture, forestry and 
flfllierlee. 

Hard mineral mining. 

Crude petroleum, and 
natural gaa 

Konmetalltc mineral* 

Construction service*. 

Transportation services. 

Communication. 

Electric, gas and sanitary 
service*. 

Wholesale trade (not ap¬ 
plicable with retpect to 
sales by the taxpayer of 
goods and services from 
any other of the tax¬ 
payer's product cate¬ 
gories and not applica¬ 
ble with respect to a 
domeetio international 
sales corporation for 
which the taxpayer is 
a related supplier of 
goods and services from 
any other of the tax¬ 
payer's product cate¬ 
gories). 

Retail trade (not applica¬ 
ble with respect to sales 
by the taxpayer of 
goods and services from 
any other of the tax¬ 
payer's product cate¬ 
gories. except Wholesale 
trade, and not applica¬ 
ble with respect to a 
domestic international 
sales corporation for 
which the taxpayer is 
a related supplier of 
goods and services from 
any other of the tax¬ 
payer's product cate¬ 
gories, except Wholesale 
trade). 

Finance, insurance, and 
real estate 

Other pcrvlces. 


Manufactured 

categories 

Food and kindred prod¬ 
ucts. 

Tobacco manufactures. 

Textile mill products. 

Apparel and other fin¬ 
ished products made 
from fabrics and similar 
materials. 

Lumber and wood prod¬ 
ucts, except furniture. 

Furniture and fixtures. 

Paper and allied products. 

Printing, publishing, and 
allied Industries 

Chemicals and allied 
products. 

Petroleum refining and 
related industries. 

Rubber and miscellaneous 
plastics products. 

Leather and leather prod¬ 
ucts. 

Stone, clay, glass and con¬ 
crete products 

Primary metal Industries. 

Fabricated metal prod¬ 
ucts, except machinery 
and transporta¬ 
tion equipment. 

Machinery, except elec¬ 
trical. 


SIC Major Ma rt u/act ured 

Groups categories 

(36)___ Electrical and electronic 

machinery, equipment 
and supplies. 


<37)-- Transportation equip¬ 

ment. 

(38) ....- Measuring, analyzing, and 

controlling Instru¬ 
ment*; photographic, 
medical and optical 
goods; watches and 
docks. 

(39) Miscellaneous manufac¬ 

turing Industries. 

< B) Exception. Where research and de¬ 
velopment is undertaken solely to meet 
legal requirements imposed by a political 
entity with respect to improvement or 
marketing of specific products or proc¬ 
esses. and the results cannot reasonably 
be expected to generate amounts of gross 
income (beyond de minimis amount ) 
outside a single geographic source, the 
deduction for such research and develop¬ 
ment shall be considered definitely re¬ 
lated and therefore allocable only to the 
grouping (or groupings) of gross income 
within that geographic source as a clars 
(and apportioned, if necessary, between 
such groupings as set forth in subdivi¬ 
sions ilinB) and <ill) of this paragraph 
(e)(3)). For example, where a taxpayer 
performs tests on a product in response 
to a requirement imposed by the U S. 
Food and Drug Administration, and the 
test results cannot reasonably be ex¬ 
pected to generate amounts of gross in¬ 
come (beyond de minimis amounts) 
outside the United States, the costs of 
testing shall be allocated solely to gross 
income from sources within the United 
States. 

<ii) Apportionment of research and de¬ 
velopment—sales method —(A) Exclusive 
apportionment. Where an apportionment 
based upon geographic sources of income 
of a deduction for research and develop¬ 
ment is necessary (after applying the ex¬ 
ception in subdivision (1XB) of this 
paragraph <e) (3)). an amount equal to— 

<J) Fifty percent <50%), in the case 
of a taxable year beginning during 1977, 

<2) Forty percent <40%), in the case 
of a taxable year beginning during 1978. 

(J) Thirty percent (30%). in the case 
of a taxable year beginning during 1979, 
and thereafter, 

of such deduction for research and de¬ 
velopment shall be apportioned exclu¬ 
sively to the statutory grouping of 
gross income or the residuai grouping of 
gross income, as the case may be, arising 
from the geographic source where the re¬ 
search and development activities which 
account for more than fifty percent 
(50%) of the amount of such deduction 
were performed. If the fifty percent test 
of the preceding sentence is not met, 
then no part of the deduction shall be 
apportioned under this subdivision (11) 
<A). This exclusive apportionment re¬ 
flects the view that research and devel¬ 
opment is often most valuable in the 
country where It is performed, for two 
reasons. First, research and development 
often benefits a broad product category, 
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consisting of many individual products 
all of which may be sold in the nearest 
market but only some of which may be 
sold in foreign markets. Second, research 
and development often is utilized in the 
nearest market before it is used in other 
markets, and, in such cases, has a lower 
value per unit of sales when used in for- 
eign markets. The taxpayer may estab¬ 
lish to the satisfaction of the Commis¬ 
sioner that, in its case, one or both of the 
conditions mentioned in the preceding 
sentences warrant a significantly greater 
percent than the relevant percent speci¬ 
fied in <i), (2), or (J) of this subdivision 
<ii)<A> because the research and de¬ 
velopment is reasonably expected to havet 
very limited or long delayed application 
outside the geographic source where it 
was performed. For purposes of estab¬ 
lishing that only some products within 
the product category (or categories) are 
sold in foreign markets, the taxpayer 
shall compare the commercial produc¬ 
tion of individual products in domestic 
mid foreign markets made by itself, by 
uncontrolled parties (as defined under 
<C> of this subdivision <U)) of products 
Involving intangible property which was 
licensed or sold by the taxpayer, and by 
those controlled corporations (os de¬ 
fined under (D) of this subdivision (il>> 
which can reasonably be expected to ben¬ 
efit directly or indirectly from any or the 
taxpayer’s research expense connected 
with the product category (or cate¬ 
gories). The individual products com¬ 
pared for this purpose shall be limited, 
for nonmanufactured categories, solely 
to those enumerated in Executive Office 
of the President, Office of Management 
and Budget. Standard Industrial Classifi¬ 
cation Manual. 1072 (or later edition, as 
available). and. for manufactured cate¬ 
gories. solely to those enumerated at a 7- 
dtgit level on pages 5 through 200 of VB. 
Bureau of the Census. Census of Manu¬ 
factures: 197 2. Numerical list of Manu¬ 
factured Products <New ( 1972) SIC 
Basis), 1073. (or later edition, as avail¬ 
able). Examples (9), (10). and (13) in 
paragraph (g) of this section illustrate 
the application of this rule. For purposes 
of establishing the delayed application of 
research findings abroad, the taxpayer 
shall compare the commercial introduc¬ 
tion of its own particular products and 
processes (not limited by those listed in 
the Standard Industrial Classification 
Manual or the Numerical list of Manu¬ 
factured Products) in the United States 
and foreign markets, made by itself, by 
uncontrolled parties (as defined under 
(C) of tills subdivision (iU> of products 
involving Intangible property which was 
licensed or sold by the taxpayer, and by 
those controlled corporations (as defined 
under (D) of this subdivision (ii>) which 
can reasonably be expected to benefit, 
directly or indirectly, from the taxpay¬ 
er's research expense. For purposes of 
evaluating the delay in the application 
of research findings in foreign markets, 
the taxpayer shall use a safe haven dis¬ 
count rate of 10 percent per year of delay 
unless he Is able to establish, by refer¬ 
ence to the cost of money and the num¬ 


ber of years during which cconomi; 
benefit can be directly attributable to the 
results of the taxpayer's research, that 
another discount rate is more appropri¬ 
ate (see examples (0) through (12> in 
paragraph (g> of this section). 

Remaining apportionment . The 
amount equal to the remaining portion 
of such deduction for research and de¬ 
velopment. not apportioned under <A> 
of this subdivision <il >, shall be appor¬ 
tioned between the statutory grouping 
(or among the statutory groupings) 
within the class of gross income and the 
residual grouping within such class in 
the same proportions that the amount of 
sales from the product category (or cate¬ 
gories) which resulted in such gross in¬ 
come within the statutory grouping (or 
statutory groupings) and in the residual 
grouping bear, respectively, to the total 
amount of sales from the product cate¬ 
gory (or categories), For the purposes of 
this paragraph (e)(3), amounts received 
from the lease of equipment during a 
taxable year shall be regarded as sales 
receipts for such taxable year. Amounts 
apportioned under this paragraph ie> (3) 
may exceed the amount of gross income 
related to the product category within 
the statutory grouping. In such case, the 
excess shall be applied against other 
gross income within the statutory group¬ 
ing. See paragraph (d) ( 1) of this section 
for instances where the apportionment 
leads to an excess of deductions over 
gross income within the statutory 
grouping. 

(C) Sales of uncontrolled parties . For 
purposes of the apportionment under 
<B) of this subdivision (ID, the sales 
from the product category (or catego¬ 
ries) by each party uncontrolled by the 
taxpayer, of particular products involv¬ 
ing intangible property* which was li¬ 
censed or sold by the taxpayer to such 
uncontrolled party shall be taken fully 
into account both for determining the 
taxpayer's apportionment and for de¬ 
termining the apportionment of any oth¬ 
er member of a controlled group of cor¬ 
porations to which the taxpayer belongs 
if the uncontrolled party can reasonably 
be expected to benefit directly or indi¬ 
rectly (through any member of the con¬ 
trolled group of corporations to which 
the taxpayer belongs) from the research 
expense connected with the product cate¬ 
gory (or categories) of such other mem¬ 
ber. In the case of licensed products, if 
the amount of sales of such products is 
unknown (for example, where the li¬ 
censed product Is a component of a large 
machine), a reasonable estimate should 
be made. In the case of sales of Intangible 
property, and in cases where a reason¬ 
able estimate of sales of licensed prod¬ 
ucts cannot be made, the sales taken 
Into account shall be an amount which 
is ten times the amount received or ac¬ 
crued for the intangible during the tax¬ 
payer’s taxable year. For purposes of 
this subdivision (11) <C>, the term "un¬ 
controlled tkLriy'‘ means a party which 
Is not a person with a relationship to the 
taxpayer (specified in section 267(b)), 
or Ls not a member of a controlled group 


of corporations to which the taxpayer 
Iclon^s (within the meaning of section 
993(a)(3)). An uncontrolled party can 
reasonably be expected to benefit from 
the research expense of a member of a 
controlled group of corporations to which 
the taxpayer belongs if such member 
can reasonably be expected to license, 
sell, or transfer intangible property to 
that uncontrolled party, or transfer se¬ 
cret processes to that uncontrolled party, 
directly or indirectly through a member 
of the controlled group of corporations to 
which the taxpayer belongs. 

(D) Sales of controlled parties. For 
purposes of the apportionment under 
(B> of this subdivision <ii). the sales 
from the product category (or cate¬ 
gories) of the taxpayer shall be taken 
fully into account and the sales from the 
product category* (or categories) of a 
corporation controlled by the taxpayer 
shall be taken into account to the extent 
provided in ( 1 ) or (2) of this subdivision 
(ii) (D> for determining the taxpayer’s 
apportionment, if such corporation can 
reasonably be expected to benefit directly 
or indirectly (through another mem¬ 
ber of the controlled group of cor¬ 
porations to which the taxpayer belongs) 
from the taxpayer’s research expense 
connected with the product category 
(or categories). However, sales from 
the product category (or categories) be¬ 
tween or among such controlled corpo¬ 
rations or the taxpayer shall not be taken 
Into account more than once; in such a 
situation, the amount sold by the selling 
corporation to the buying corporation 
shall be subtracted from the sales of the 
buying corporation. For purposes of 
this subdivision (ii) (D). the terra “a cor¬ 
poration controlled by the taxpayer" 
means any corporation other than 
an "uncontrolled party" as defined 
in (C) of this subdivision (ii). A 
corporation controlled by the tax¬ 
payer can reasonably be expected to 
benefit from the taxpayer's research ex¬ 
pense if the taxpayer can be expected to 
license, sell, or transfer intangible prop¬ 
erty to that corporation, or transfer se¬ 
cret processes to that corporation, cither 
directly or indirectly through a member 
of the controlled group of corporations 
to which the taxpayer belongs. Past ex¬ 
perience with research and development 
shall be considered in determining rea¬ 
sonable expectations. However, if the 
corporation controlled by the taxpayer 
has entered into a bonafide cost-sharing 
arrangement, in accordance with the 
provisions of ft 1.492-2(d> (4). with the 
taxpayer for the purpose of developing 
Intangible property, then that corpora¬ 
tion shall not reasonably be expected to 
benefit from the taxpayer’s share of the 
research expense. The sales from the 
product category (or categories) of a 
corporation controlled by the taxpayer 
taken into account shall be the greater 
of— 

(/) The amount of sales that would 
have been taken into account trader 
paragraph (e) (3) (ii) (C) of this sec¬ 
tion if the controlled corporation were 
an uncontrolled party and if any in- 
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tangible property contributed by the tax¬ 
payer to the controlled corporation were 
treated as a license of that intangible 
property; or 

(2 ) The amount of sales that bear the 
same proportion to total sales of the con¬ 
trolled corporation as the taxpayer’s 
direct or Indirect ownership, as defined 
In section 1563, of the total combined 
voting power of all classes of stock en¬ 
titled to vote of such corporation bears 
to the total outstanding combined vot¬ 
ing power of all such classes of stock of 
such corporation. 

(iii) Apportionment of research and 
development—optional gross income 
methods. If the conditions of either (A) 
or (B) of this subdivision (iii) arc met. 
in lieu of apportioning the deduction for 
research and development expense un¬ 
der subdivision <ii> of this paragraph (e) 

(3). a taxpayer may, at his option, for 
any taxable year apportion such deduc¬ 
tion, as prescribed in (A) or (B) of this 
subdivision (Iii), between the statutory 
« rouping (or among the statutory group¬ 
ings) of gross income and the residual 
i- 1 rouping of gross income. These optional 
methods must be applied to the tax¬ 
payer's entire deduction for research and 
development expense remaining after 
applying the exception in subdivision (1) 
(B) of this paragraph (e)(3), and may 
not be applied on a product category 
basis. However, if any member of an 
affiliated group which files a consolidated 
return apportions its research and de¬ 
velopment expense for a taxable year 
under this subdivision (iii), then all 
members joining that return must use 
this subdivision (iii) for such taxable 
year. 

<A) Option One . If. when apportioned 
ratably on the basis of gross income be¬ 
tween the statutory grouping (or 
among the statutory groupings) of 
gross income and the residual grouping 
of gross income in the some proportions 
that the amount of gross income in the 
statutory grouping (or groupings) and 
the amount of gross income in the 
residual grouping bear, respectively, to 
the total amount of gross Income. 

(f) The amount of research and de- 
\tlopment expense ratably apportioned 
to the statutory grouping (or groupings 
in the aggregate) is not less than fifty 
percent (50%) of the amount which 
would have been so apportioned if the 
taxpayer had used the method described 
m subdivision (il) of this paragraph <e> 
(3), and 

(2) The amount of research and de¬ 
velopment expense ratably apportioned 
to the residual grouping is not less than 
fifty percent (50%) of the amount which 
would have been so apportioned if the 
taxpayer had used the method described 
in subdivision (ii> of tills paragraph 
<e)(3), 

then the taxpayer may apportion his 
research and development expense 
ratably on the basis of gross Income. 

(B> Option rtoo. If, when the amount 
of research and development expense is 
apportioned ratably on the basis of gross 


income, either condiitan (i> or (2) of 
(A) of this subdivision (iii) is not met, 
tiie taxpayer may cither: 

(1) Where condition (i) of (A) of 
this subdivision (iii) is not met, ap¬ 
portion fifty percent (50%) of the 
amount of research and development 
expense which w r ould have been appor¬ 
tioned to the statutory grouping (or 
groupings in the aggregate) under sub¬ 
division (il) of this paragraph (e)(3) to 
such statutory grouping (or to such stat¬ 
utory groupings in the aggregate and 
then among such groupings on the basis 
of gross income within each grouping), 
and apportion the balance of the amount 
of research and development expenses to 
the residual grouping; or 

(2) Where condition (2) of (A) of 
this subdivision (iii) is not met, ap¬ 
portion fifty percent <50%> of the 
amount of research and development 
expense which would have been appor¬ 
tioned to the residual grouping under 
subdivision (il) of this paragraph (e> (3) 
to such resi’uol grouping, and appor¬ 
tion the balance of the amount of re¬ 
search and development expenses to the 
statutory grouping (or to the statutory 
groupings in the aggregate and then 
among such groupings ratably on the 
basis of gross Income within each group¬ 
ing). 

(iv) Examples. Examples (3) through 
(16) and example (23) of paragraph (g) 
of this section illustrate the allocation 
and apportionment of research and de¬ 
velopment deductions. 

(4) Stewardship expenses attributable 
to dividends received. If a corporation 
renders services for the benefit of a re¬ 
lated corporation and the corporation 
charges the related corporation for such 
services (see section 482 and the regula¬ 
tions thereunder which provide for an 
allocation where the charge'ls not on an 
arm’s length basis as determined there¬ 
in), the deductions for expenses of the 
corporation attributable to the render¬ 
ing of such services are considered defi¬ 
nitely related to the amounts so charged 
and are to be allocated to such amounts. 
However, the regulations under section 
482 (5 1.482-2(b) (2) (li)) recognize a type 
of activity which is not considered to be 
for the benefit of a related corporation 
but is considered to constitute “steward¬ 
ship” or "overseeing” functions under¬ 
taken for the corporation's own bene¬ 
fit as an investor in the related 
corporation, and therefore, a charge 
to the related corporation for such 
stewardship or overseeing functions 
is not provided for. Services under¬ 
taken by a corporation of a steward¬ 
ship or overseeing character generally 
represent a duplication of services 
which the related corporation has inde¬ 
pendently performed for itself. For ex¬ 
ample. assume that a related corpora¬ 
tion. which has a qualified financial staff, 
makes an analysis to determine the 
amount and source of its borrowing needs 
and submits a report of its findings and 
a plan of borrowing to the parent corpo¬ 
ration. and the parent corporation’s fi¬ 
nancial staff reviews the findings and 


plans to determine whether to advise the 
related corporation to reconsider its plan. 
The services of review performed by the 
parent corporation for its own benefit are 
of a stewardship or overseeing character. 
The deductions resulting from steward¬ 
ship or overseeing functions are Incurred 
as a result of. or incident to, the owner¬ 
ship of the related corporation and. thus, 
shall be considered definitely related and 
allocable to dividends received or to be 
received from the related corporation. If 
a corporation has a foreign or interna¬ 
tional department which exercises stew¬ 
ardship or overseeing functions with re¬ 
spect to related foreign corporations and, 
in addition, the department has other 
functions which are attributable to other 
foreign-source income (such as fees for 
services rendered outside of the United 
8 tates for the benefit of foreign related 
corporations, foreign royalties, and gross 
Income of foreign branches) to which its 
deductions are also to be allocated, some 
part of the deductions with respect to 
that department are considered defi¬ 
nitely related to the other foreign-source 
income. In some instances, the opera¬ 
tions of a foreign or international de¬ 
partment will also be attributable to 
United States source income (such as 
fees for services performed in the United 
States) to which its deductions are to be 
allocated. Methods of apportionment 
which could, possibly be utilized with 
respect to stewardship expenses include 
comparisons of time spent by employees 
weighted to take into account differences 
in compensation, or comparisons of each 
related corporation's gross receipts, 
gross income, or unit sales volume, as¬ 
suming that stewardship activities are 
not substantially disproportionate to 
such factors. See paragraph ((f)(5) of 
this section for the type of verification 
that may be required in this respect. See 
examples (17) and (18) of paragraph 
(g) of this section for the allocation and 
apportionment of stewardship expenses. 
See paragraph (b)(3) of this section for 
the allocation and apportionment of de¬ 
ductions attributable to supportive func¬ 
tions other tlian stewardship activities. 

(5) Legal and accounting fees and ex¬ 
penses. Fees and other expenses for legal 
and accounting services are ordinarily 
definitely related and allocable to spe¬ 
cific classes of gross income or to all the 
taxpayer's gross Income, depending on 
the nature of the services rendered (and 
are apportioned as provided in paragraph 
(c)(1) of this section). For example, ac¬ 
counting fees for the preparation of a 
study of the costs involved in manufac¬ 
turing a specific product will ordinarily 
be definitely related to the class of gross 
income derived from (or which could rea¬ 
sonably have been expected to be derived 
from) that specific product. The tax¬ 
payer is not relieved from his responsi¬ 
bility to make a proper allocation and 
apportionment of fees on the grounds 
that the statement of services rendered 
does not identify the services performed 
beyond a generalized designation such as 
"professional.” or does not provide any 
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type of allocation, or docs not properly 
allocate the fees involved. 

(6) Income taxes . The deduction for 
State* local, and foreign income, war 
profits and excess profits taxes allowed 
by section 164 shall be considered defi¬ 
nitely related and allocable to the gross 
income with respect to which such taxes 
are imposed. For example. If a domestic 
corporation is subject to State Income 
tax and the amount of such State income 
tax is imposed in part on the amount 
of foreign source income, that part of 
such State income tax attributable to 
foreign source income is definitely re¬ 
lated and allocable to foreign source 
gross income. Examples <25) and <26> 
of paragraph <g> of this section illustrate 
the application of this subparagraph (6». 

<7> Losses on the sal*, exchange, or 
other disposition of property —<i> Alio- 
cation. The deduction allowed for loss 
recognized on the sale, exchange, or 
other disposition of a capital asset or 
property described In section 1231 <b) 
shall be considered a deduction which is 
definitely related and allocable to the 
class of gross Income to which such as¬ 
set or property ordinarily gives rise Jn 
the hands of the taxpayer. Where the 
nature of gross income generated from 
the asset or property has varied signif¬ 
icantly over several taxable years of the 
taxpayer, such class of gross Income shall 
generally be determined by reference to 
gross income generated from the asset or 
property during the taxable year or years 
Immediately proceeding the sale, ex¬ 
change. or other disposition of such asset 
or property. Thus, for example, where an 
asset generates primarily sales income 
from domestic sources in the early years 
of its operation and then is leased by the 
taxpayer to a foreign subsidiary in later 
years, the class of gross income to which 
the asset gives rise will be considered to 
be the rental income derived from the 
lease and will not include sales income 
from domestic sources. 

<11 > Apportionment of losses. Where in 
the unusual circumstances that an ap¬ 
portionment of a deduction for losses on 
the sale, exchange, or other disposition 
of a capital asset or property described 
in section 1231 <b) is necessary, the 
amount of such deduction shall be ap¬ 
portioned between the statutory group¬ 
ing <or among the statutory groupings) 
of gross income < within the class of gross 
Income) and the residual grouping 
(within the class of gross income) in the 
same proportion that the amount of gross 
income ,within such statutory grouping 
<or statutory groupings) and such resid¬ 
ual grouping bear, respectively, to the 
total amount of gross income within the 
class of gross income. Apportionment 
will be necessary where, for example, the 
class of gross Income to which the de¬ 
duction is allocated consists of gross in¬ 
come (such as royalties) attributable to 
an intangible asset used both within and 
without the United States, or gross in¬ 
come <6Uch as from sales or services) 
attributable to a tangible asset used both 
within and without the United 8tntes. 

(8) Net operating loss deduction. A net 
operating loss deduction aUowed under 
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section 172 shall be treated as a deduc¬ 
tion definitely related and allocable to 
the class of gross income to which the 
activity or property wliich generated the 
net operating loss gave rise or could rea¬ 
sonably have been expected to give rise. 
The net operating loss deduction shall be 
apportioned between the statutory 
grouping of gross income (or groupings) 
and the residual grouping of gross in¬ 
come within the class of gross Income 
on the basis of amounts of the net 
operating loss attributable to the re¬ 
spective groupings of Income in the year 
when the net operating loss arose. 

(9* Deductions which are not defi¬ 
nitely related . Deductions which shall 
generally be considered as not definitely 
related to any gross income, and there¬ 
fore are ratably apportioned as provided 
in paragraph <c> (2) of this section, 
are— 

<i> The deduction allowed by section 

163 for interest described in subpara¬ 
graph (2) <ill) of this paragraph (e); 

(h) The deduction allowed by section 

164 for real estate taxes on a personal 
residence or for sales tax on the pur¬ 
chase of items for personal use; 

(lii) The deduction for medical ex¬ 
penses allowed by section 213: 

<fv> The deduction for charitable con¬ 
tributions allowed by sections 170. 873 
<b>(2). and 882(c)<1 MB); and 

(v) The deduction for alimony pay¬ 
ments allowed by section 215. 

(10) Special deductions. The special 
deductions allowed In the case of a cor¬ 
poration by section 241 (relating to the 
deductions for partially tax exempt in¬ 
terest, dividends received, etc.), section 
922 (relating to Western Hemipshere 
trade corporations). and section 941 (re¬ 
lating to China Trade Act corporations) 
shall be allocated and apportioned con¬ 
sistent with the principles of tills section. 

(11) Personal exemptions. The deduc¬ 
tions for the personal exemptions al¬ 
lowed by section 151. 642(b), or 873(b) 
(3) shall not be taken into account for 
purposes of allocation and apportion¬ 
ment under this section. 

(f) Miscellaneous matters —(1) Oper¬ 
ative sections. The operative sections of 
the Code which require the determina¬ 
tion of taxable income of the taxpayer 
from specific sources or activities and 
which give rise to stautory groupings to 
which this section Is applicable Include 
the sections described beJow\ 

(i> Overall limitation to the foreign 
tax credit. Under the overall limitation 
to the foreign tax credit, as provided in 
section 9041 a) (2) <as in effect before en¬ 
actment of the Tax Reform Act of 1976, 
or section 904(a) after such enactment) 
the amount of the foreign tax credit may 
not exceed the tentative U.8. tax (i.e.. 
the U.S. tax before application of the 
foreign tax credit) multiplied by a frac¬ 
tion, the numerator of which is the tax¬ 
able income from sources without the 
United 6tates and the denominator of 
which is the entire taxable Income. Ac¬ 
cordingly. in this case, the statutory 
grouping is foreign source income (in¬ 
cluding. for example, interest received 
from a domestic corporation which meets 


the tests of section 861(a) divi¬ 

dends received from a domestic corpora¬ 
tion which has an election in effect under 
section 936, and other types of Income 
specified in section 862). Pursuant 
to sections 862(b) and 863(a) and 
H 1.862-1 and 1.863-1. this section pro¬ 
vides rules for identifying the deduc¬ 
tions to be taken into account in deter¬ 
mining taxable income from sources 
without the United States. See section 
904<d) (as in effect after enactment of 
the Tax Reform Act of 1976) and the 
regulations thereunder which requin 
separate treatment of certain types of 
income. Sec example (3) of paragraph 
<g> of this section for one example of 
the application of this section to the 
overall limitation. 

(li) Per-country limitation to the 
foreign tax credit. Under the per-country 
limitation to the foreign tax credit, as 
provided in section 904(a)(1) (as in ef¬ 
fect before enactment of the Tax Re¬ 
form Act of 1976), the amount of the 
foreign tax credit for Income taxes paid 
to a specific foreign country <or posses¬ 
sion of the United 8tates) may not ex¬ 
ceed the tentative U.S. tax <i.e., the U.S. 
tax before application of the foreign tax 
credit) multiplied by a fraction, thr 
numerator of which is the taxable in¬ 
come from sources within the foreign 
country and the denominator of which 
is the entire taxable .Income. Pursuant 
to $ 1.863-6, the gross income and the 
taxable income from sources within u 
specific foreign country ore determined 
under the same principles as are applied 
in determining gross income from 
sources within the United States (gen¬ 
erally 55 1.861-1 to 1.861-7) and taxable 
income from sources within the United 
States (generally this section). See sec¬ 
tion 904 <d) (as in effect after enactment 
of the Tax Reform Act of 1976 > and the 
regulations thereunder which require 
separate treatment of certain types of 
income. Sec example (16) of paragraph 
(g) of this section for an example of the? 
application of this section to the per- 
country limitation. 

(ill) DISC taxable income. Section 994 
provides rules for determining the tax¬ 
able income of a DISC with respect to 
qualified sales and leases of export prop¬ 
erty and qualified services. The "50-60 ‘ 
combined taxable Income method avail¬ 
able for making such determination pro¬ 
vides, without consideration of export 
promotion expenses, that the taxable in¬ 
come of the DISC shall be 50 percent 
of the combined taxable income of the 
DISC and the related supplier derived 
from such sales and leases of export 
property and such services. Pursuant to 
regulations under section 994. this sec¬ 
tion provides rules for determining the 
deductions to be taken into account in 
determining such combined taxable in¬ 
come. except to the extent modified by 
the marginal costing rules set forth in 
the regulations under section 994 (b)( 2) 
if used by the taxpayer as provided 
therein. See examples (22) and (23) of 
paragraph (gp of this section. In addi¬ 
tion, the computation of combined tax¬ 
able income is necessary to determine 
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the applicability of both the general 
and special “no loss’* rules of the regula¬ 
tions under section 994, 

<iv) Effectively connected taxable in - 
come. Nonresident alien individuals and 
foreign corporations engaged in trade 
or business within the United States, un¬ 
der sections 871(b) and 882, are taxable 
at ordinary rates, as provided in section l 
or 1201(b). and section 11 or 1201(a), 
on taxable Income which is effectively 
connected with the conduct of a trade or 
business within the United States. 8uch 
taxable Income is determined in most 
instances by initially determining, under 
section 864(c), the amount of gross In¬ 
come which is effectively connected with 
the conduct of a trade or business with¬ 
in the United States. Pursuant to sec¬ 
tions 873 and 882(c), this section is ap¬ 
plicable for purposes of identifying the 
deductions from such gross income to 
be taken into account in determining 
such taxable income. In certain cases 
the provisions of an income tax treaty 
between the United States and a foreign 
rountry may apply in determining the 
taxable income of a nonresident alien 
individual or foreign corporation. In 
such cases the provisions of the treaty 
shall take precedence over this section. 
See example (21) of paragraph (g) of 
this section. • 

(v) Foreign base company income . 
Section 954 defines the term “foreign 
base company Income” with respect to 
controlled foreign corporations. Section 
954(b) (5) provides that in determining 
foreign base company income the gross 
income shall be reduced by the deduc¬ 
tions of the controlled foreign corpora¬ 
tion “properly allocable to such Income”. 
This section provides rules for Identifying 
which deductions are properly allocable 
to foreign base company Income. 

(vl) Other operative sections . The rules 
provided in this section also apply In de¬ 
termining— 

<A) The amount of foreign source 
items of tax preference under section 58 
•g) determined for purposes of the min¬ 
imum tax; 

<B) The amount of foreign mineral in¬ 
come under section 901 (e); 

(C) The amount of interest income 
and the income from certain distribu¬ 
tions from a DISC or former DISC to 
which the foreign tax credit limitation is 
applied separately under section 904(d) 
(as in effect after enactment of the Tax 
Reform Act of 1976); 

(D) The amount of foreign oil and gas 
extraction Income and the amount of 
foreign oil related income under section 
907; 

<E> The tax base for citizens entitled 
to the benefits of section 931 and the 
section 936 tax credit of a domestic cor- 
i>oration which has an election in effect 
under section 936; 

(F) The exclusion for income from 
Puerto Rico for residents of Puerto Rico 
under section 933; 

(G) The limitation under section 934 
on the maximum reduction in income tax 
liability incurred to the Virgin Islands; 
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<H> The Income derived from Guam by 
an Individual who is subject to section 
935; 

(I) The special deduction granted to 
China Trade Act corporations under sec¬ 
tion 941: 

(J) The amount of certain U.S. source 
income excluded from the subpart P in¬ 
come of a controlled foreign corporation 
under section 952(b); 

(K> The amount of income from the 
insurance of U.8. risks under section 
953(b)(5); 

(L) The international boycott factor 
and the specifically attributable taxes 
and Income under section 999; and 

(Mi The taxable income attributable 
to the operation of an agreement vessel 
under section 607 of the Merchant 
Marine Act of 1936, as amended, and the 
Capital Construction Fund Regulations 
thereunder (26 CfTR. pt. 3), See 26 CFR 
3.2(b)(3). 

<2> Application to more than one op- 
erative section. Where more than one 
operative section applies, it may be 
necessary for the taxpayer to apply this 
section separately for each applicable 
operative section. In such a case, the 
taxpayer is required to use the same 
method of allocation and the same prin¬ 
ciples of apportionment for all operative 
sections. 

(3> Special rules of section 863(b) — 
(l) In general . Special rules under sec¬ 
tion 863(b) provide for the application 
of rules of general apportionment pro¬ 
vided in 8* 1.863-3 to 1.863-5. to world¬ 
wide taxable Income in order to attribute 
part of such worldwide taxable Income to 
U.S. sources and the remainder of such 
worldwide taxable income to foreign 
sources. The activities specified in section 
863(b) are— 

(A) Transportation or other services 
rendered partly within and portly with¬ 
out the United States, 

(B) Sales of personal property pro¬ 
duced by the taxpayer within and sold 
without the United States, or produced 
by the taxpayer without and sold within 
the United States, and 

(C) Sales within the United States of 
personal property purchased within a 
possession of the United 8tates. 

In the instances provided in If 1.863-3 
and 1.863-4 with respect to the activities 
described in (A), <B), and <C) of this 
subdivision, lids section is applicable only 
in determining worldwide taxable income 
attributable to these activities. 

(11) Relationship of sections 861 , 862 . 
863(a), and 863(b). Sections 861, 862. 
863(a), and 863(b) are the four provi¬ 
sions applicable in determining taxable 
Income from specific sources. Each of 
these four provisions applies independ¬ 
ently. Where a deduction has been allo¬ 
cated and apportioned to Income under 
one of these four provisions, the deduc¬ 
tion shall not again be allocated and ap¬ 
portioned to gross Income under any of 
the other three provisions. However, two 
or more of these provisions may have to 
be applied at the same time to determfnc 
the proper allocation and apportionment 
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of a deduction. The special rules under 
section 863(b) take precedence over the 
general rules of Code sections 861. 862 
and 863(a). For example, where a deduc¬ 
tion is allocable in whole or in part to 
gross income to which section 863(b) ap¬ 
plies, such deduction or part thereof shall 
not otherwise be allocated under section 
861, 862. or 863(a). However, where the 
gross income to which the deduction is 
allocable includes both gross Income to 
which section 863u>> applies and gross 
Income to which section 861. 862. or 883 
(a) applies, more than one section must 
be applied at the same time in order to 
determine the proper allocation and ap¬ 
portionment of the deduction. 

(4) Adjustments made under other 
provisions of the Code—(i) In general. If 
an adjustment which affects the taxpayer 
is made under section 482 or any other 
provision of the Code, it may be neces¬ 
sary to recompute the allocations and ap¬ 
portionments required by this section in 
order to refiect changes resulting 
from the adjustment. The recompu¬ 
tation made by the District Director 
shall be made using the same meth¬ 
od of allocation and apportionment 
as was originally used by the tax¬ 
payer. provided such method as 
originally used conformed with para¬ 
graph (a) (5) of this section and. in light 
of the adjustment, such method does not 
result In a material distortion. In addi¬ 
tion to adjustments which would be made 
aside from this section, adjustments to 
the taxpayer’s Income and deductions 
which would not otherwise be made may 
be required before applying this section 
in order to prevent a distortion in deter¬ 
mining taxable income from a particu¬ 
lar source of activity. For example, if an 
item included os a part of the cost of 
goods sold has been improperly attributed 
to specific sales, and. as a result, gross In¬ 
come under one of the operative sections 
referred to in paragraph (f)(1) of this 
section Is improperly determined, it may 
be necessary for the District Director to 
make an adjustment to the cost of goods 
sold, consistent with the principles of this 
section, before applying this section. Sim¬ 
ilarly. if a domestic corporation trans¬ 
fers the stock in its foreign subsidiaries 
to a domestic subsidiary and the parent 
continues to incur expenses in connec¬ 
tion with the supervision of the foreign 
subsidiaries (see paragraph (e) (4) of this 
section), it may be necessary for the Dis¬ 
trict Director to make an allocation un¬ 
der section 482 with respect to such ex¬ 
penses before making allocations and ap¬ 
portionments required by this section, 
even though the section 482 allocation 
might not otherwise be made. 

(ii) Example. X, a domestic corpora¬ 
tion. purchases and sells consumer items 
in the United States and foreign mar¬ 
kets. Its sales in foreign markets arc 
made to related foreign subsidiaries. X 
reported $1,500,000 as sales during the 
taxable year of which $1,000,000 was do¬ 
mestic sales and $500,000 was foreign 
sales. X took a deduction for expenses 
incurred by its marketing department 
during the taxable year In the amount 


FEOCtAL UGISTEB, VOL 42, NO. 4—THUtSDAY, JANUAtY 6. 1977 






1201 


RULES AND REGULATIONS 


of $150,000. These expenses were deter¬ 
mined to be allocable to both domestic 
and foreign sales and are apportionable 
between such sales. Thus, X allocated 
and apportioned the marketing depart¬ 
ment deduction as follows: 


To (tom tnoran* (tom ilomratlr oln; 
IH0 000 X 

* !,wm)0P7- 

To (Tom Income from fnr» :cn tair • 
000 

$i - vw « x i,S-- 


1100,000 
Ml 000 


Twlal. 1*0,000 

On audit of X'ti return for the taxable 
year, the District Director adjusted, under 
section 463. X n sales to related foreign sub¬ 
sidiaries by Increasing the sales price by a 
total of 6100.000, thereby increasing X t for¬ 
eign sales and total sales by the same amount. 
An a result of the section 463 adjustment, 
the apportionment of Use deduction for the 
marketing department expenses la redeter¬ 
mined as follows; 


To (row iiKwne from domestic tiki 

%mmx*Z2£! . 


To from income from fcmrljrn iminz 

$150 000 X 

* • l.soo.onc 




5S.J50 


Total .. 150,000 

(5) Verification of allocations and ap¬ 
portionments. Since, under this section, 
allocations and apportionments are made 
on the basis of the factual relationship 
between deductions and gross income, 
the taxpayer is required to furnish, at 
the request of the District Director, in¬ 
formation from which such factual rela¬ 
tionships can be determined. In review¬ 
ing the overall limitation to the foreign 
tax credit of a domestic corporation, for 
example, the District Director should 
consider information which would enable 
him to determine the extent to which 
deductions attributable to functions per¬ 
formed in the United States are related 
to earning foreign source income. United 
States source Income, or income from 
both sources. In addlUon to functions 
with a specific international purpose, 
consideration should be given to the 
functions of management, the direction 
and results of an acquisition program, 
the functions of operating units and per¬ 
sonnel located at the head office, the 
functions of support units (including but 
not limited to engineering, legal, budget, 
accounting, and industrial relations), 
the functions of selling and advertising 
units and personnel, the direction and 
uses of research and development, and 
the direction and uses of services fur¬ 
nished by independent contractors. Thus, 
for example when requested by the Dis¬ 
trict Director, the taxpayer shall make 
available any of its organization charts, 
manuals, and other writings which re¬ 
late to the manner in which Its gross 
Income arises and to the functions of 
organizational units, employees, and as¬ 
sets of the taxpayer and arrange for the 
interview of such of Us employees as the 
District Director deems desirable In or¬ 
der to determine the gross income to 
which deductions relate. See section 
7602 and the regulations thereunder 
which generally provide for the exam¬ 
ination of books and witnesses. 8ce also 
section 905(b) and the regulations there¬ 


under which require proof of foreign tax 
credits to the satisfaction of the Secre¬ 
tary or his delegate. 

(g) General examples. The following 
examples illustrate the principles of this 
section. In each example, unless other¬ 
wise specified, the operative section which 
is applied and gives rise to the statutory 
grouping of gross income is the overall 
limitation to the foreign tax credit under 
section 904 (a). In addition, in each ex¬ 
ample, where a method of allocation or 
apportionment Is illustrated as an ac¬ 
ceptable method, it is assumed that such 
method is used by the taxpayer on a con¬ 
sistent basis from year to year (except 
in the case of the optional method for 
apportioning interest under jwragraph 
< c 1 i 2 m vi ) of tills section or the optional 
method for apportioning research and 
development expense under paragraph 
<e)(3)(Ul> of this section). Further, it 
is assumed that each party named in 
each example operates on a calendar 
year accounting basis and. where the 
party is a U S. taxpayer, flies returns on 
a calendar year basis. 

Example (j) — Interest —(I) Facts. X. a 
domestic corporation, conduct* a trade or 
business in the United 61Alee and own# all 
the stock of Y. a foreign corporation. In 1977. 
X takes a deduction for interest expense of 
6160.000. No portion of this interest expense 
relates to an obligation issued before Jan¬ 
uary I, 1977. In 1977. X has gross receipts of 
6968.000, coat of goods sold of 6600.000, and 
gross income of 6988.000 X also receives a 
total of 693.000 In gross Income from Y. con¬ 
sisting of 690,000 In dividends. 68.000 In royal¬ 
ties. and 64.000 in Interest payments. 

(II) Allocation. No portion of the 6150.000 
deduction is definitely related solely to 
■pacific property within the meaning of para¬ 
graph (e)(2) (iv) of this section. Thus. Xu 
deduction for Interest Is related to all of its 
activities and properties. 

(III) Apportionment. Since X computes its 
foreign tax credit limitation under the over¬ 
all method there la one statutory grouping, 
gross income from sources outside the 
United States, and one residual grouping, 
gross income from sources within the United 
States The interest deduction of 6160,000 
must be apportioned between these two 
groupings. In accordance with paragraph (e) 
(3) (v) and (vl) (but not (vil)) or this sec¬ 
tion. X calculates the apportionment of the 
interest deduction under both the asset and 
gross Income methods. X determines the 
amount of capital utilised or invested In its 
Income producing activities and properties 
by computing an average book value for the 
year for all or its assets on the basis of book 
values of assets as of the beginning and end 
of Ua year. In this example, it i* assumed 
that a substantial distortion does not result 
from the use of beginning and end of year 
balances. 

Trniaike apportionment on the basis of assHs 

(Average beginning-end of year| 

AwU (rvi of d*predation) which rrlat* to 
wUrUkv* suul prof wit** that (*n<ral* U.8.- 
#mur* twain* drviixhnf Inventory, wnrk- 
hut capital Uv V.8. Intfurfe, tmlr account* 

fredvsMr. Isdory *4|iilpiu*«it) .$3, <00,000 

Assrts (art of depreciation) Which rrfcttr to 
wtlvjlk* shd pniftrnJ-* that ((vtrrstn 
Lretro wmrt* Innnn* flnrlarllnj; X*« in* 

VH»tin*nt In Y *rul loan to Y. trade 
accounts rrcrivalrlr, a portion of X'» boro*- 
olhrc ha**«) on spare and equipment uttlti.d 
Jar subsidiary su|wrvttinn and workinc 


«*|4ta! taqofcvd tar nH» «uprrvMoa>. 600,000 

Total . .." 4.000.000 


A* a result of the aUnrr coin put sikms. X 
would apportion Us lnl*rr*t deduction 

as fottow*: 

To wram income from soimvo within the 
United .States (rcwduAl crottHni;): 


H tyOOQM 


H,000.000 


To (ft** income from sources outside the 
United Ktales istatutory frnupinf): 


flMMWQX 


6*00,600 

* 1 . 000,000 


120,000 


Ml Olio 


To**!-..... i:4,Ono 

Ttotal i h apportionment on thr basis 0 / gen 94 
income 


Interval npOflsr upimrtlovw'd !« the residual 
(/uutHii*. 11 row imom* from fourc** within 
the (ti,: 


IIMMTOX 


nsn.au. 
i <00.000 


•UPS 000 


Interval *xp*»wr sppurUpnrd to the statutory 
^roupii*. from l neon* from sutures otiUldr the 


uoaooox 


14.000, PUWH6l,rM» 
flOO.OOO 


1*1,000 


ToUL .... IM^OOO 

Bines the tentative apportionment (612.- 
000) to the statutory grouping on the boats 
of gross Income Is only 40 percent of the 
tentative apportionment <630.000) on^ the 
basis of asset*. X may use Option Two of 
the gross income method (paragraph (e)(2) 

< vl) (B) of this section) and apportion to 
the statutory grouping fifty percent (60 ) 

of the 630.000 apportioned to that group¬ 
ing under the asset method Thu* Xk actual 
apportionment to the statutory grouping 
would be 616.000 

Example (3) — Interest — (I) Facts. X. a 
domestic corporation, ha* two wholly owned 
subutdlarles. Y and Z. which operate in for* 
elgn countries. In 1977, X. incurs an inter¬ 
est expense of 6200.000 (not in any part at¬ 
tributable to an obligation issued before 
January I. 1977) and lias grass Income 
of 6500.000 consisting of: 6393.000 from it* 
domestic activities; 690.000 of dividends from 
foreign corporation Y; and 678.000 of divi¬ 
dends from foreign corporation Z. X*s 
balance sheet* show an average of beginning 
and ending asset values a* follows: 63.300.<XH> 
In book value of asset* related to its dome 
tic source income: 6800.000 In book value 
of asset* related to Its income from Y; ami 
61.000.000 In book value of ousels related to 
Its Income from Z. X uses the overall method 
for calculating the limit on It* foreign tax 
credit. 

(11) Allocation . No portion of X'* 6200.000 
deduction for Intercut expense 1* definitely 
related solely to specific property within the 
meaning of paragraph (e)<2)(iv) of this 
section. Thus. X*s deduction for interent in 
related to all of It* income producing ac¬ 
tivities and properties. 

(ill) Apportionment. For purpose* of ap¬ 
plying the overall limitation, there is one 
statutory grouping, gross income from 
sources outside the United State*, and the 
residual grouping, groan income from aourcen 
within the United Slates . X’* Interest ex¬ 
pense must be apportioned between these 
two groupings. Corporation X calculates 
tentative apportionment* under the asset 
and groos Income method*. In accordance 
with paragraph (e)(3) (V) and (vl) (but 
not (vil)) of this section, as follows: 
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Tentative apportionment on the basis of assets 

Inter##! ©*pfn»r * portioned to sources OUt- 
Md# Hi fs tiaitc<l 8 Ul« (vUtutoo grouping): 


KOlMttX,; 


(r*x>fi O Ml , 000 , 000 ) 


U.OOO.OOOf w.200.000) * 
Inlrrmt ©«|>©rtt* apportioned t« *0ttrr*a within 
Ot* United fctatm (roddU'O erott|«ng): 

$MJtOjFIO 

l MS j f , Jggyjgj! j^jooou) 


.. 172. Of 10 




Total ftpfv/rti<ww*l ir\Trrc«» <«pmw 


Of vi lHrh— 

A pi «ttttun©d lo Ktntiitory urouping ---72, OOO 

A Hunt toned to red dual nr <xi |*Jt * — .. 12^ W 


Tentative apportionment on the basis of grC4$ 
income 


iittennt eipcitw apportion'd to warm anUida 
iho United 8toir» fvUtutory grouping): 

. .... <$*>,«»... 

^ ,0 °^(««g000+|!7f,00ndoSLOOO) *— x ~ 
Intrmt c«p©nar apportioned to SOltrrtw wilhiM 
the United Ststiw (raMuil trouptnv); 

&*2fl00 

t jno.ooo x <|jo ( ncofr^,OLt) V — 


i«.$no 


T«l*l ajipoftlsnrd lfl|#rrtf etfwft** . 2*\ 000 


At>i«>rtl4Miri to smitees ouUhl# ll»e United 
HUt©* ilntulory groupiu* 4 -X 

A(>[<Mil(Mi/d to re#idual ctOUi tic*-—— 14ft,800 

The total interest expense apportioned to 
the statutory grouping ($43,200) under the 
gross income method La 60 percent of the to¬ 
tal amount apportioned to the statutory 
grouping ($72,000) under the asset method. 
Thus, X miy us* Option One of the gross In¬ 
come method (paragraph (e) (2) (vl) (A) of 
this section) and apportion $43,200 of 1U in¬ 
terest expetiwj to the statutory grouping. 

K: ample (J )—Research and Develop¬ 
ment —(l) Facts. X, a domestic corporation, 
U a manufacturer and distributor of small 
gasoline engines for lawn mowers. Oaaoline 
engines arc a product within the category. 
Machinery, except electrical (SIC Major 
Group 30). Y. a wholly owned foreign subsid¬ 
iary of X also manufactures and sella these 
engines abroad During 1977. X incurred ex¬ 
penditures of $60,000 on research and devel¬ 
opment, which it deducts as a current ex¬ 
pense. to invent and patent a new and Im¬ 
proved gasoline engine. All of the research 
and development was performed In the 
United States. In 1977, the domestic sales by 
X of the new engine total $500,000 and for¬ 
eign sales by Y total $300,000. X provides 
technology on the manufacture of engines to 
Y as a contribution to capital, for which no 
royalty Lv paid. In 1977. X‘s Income Is $160.- 
000 . of which $140,000 la from domestic sales 
and $10,000 Is a dividend from Y. 

(U) AUocafion. The research and develop¬ 
ment expenditures were incurred in connec¬ 
tion with small gasoline engines and they 
are deAnltely related to the items of gross 
income to which the research gives rise, 
namely gross income from the sale of small 
gasoline engines in the Uulted States and 
dividends received from subsidiary Y, a for¬ 
eign manufacturer of gasoline engines. Ac¬ 
cordingly, the expenses are allocable to this 
class or gross income. 

(Ui) Apportionment. Por purposes of 
applying the overall limitation, the statutory 
grouping Is gross Income from sources with¬ 
out live United States and the residual group¬ 
ing is gross income from sources within the 
United States. Since the related class of gross 
income derived from the use of englno tech¬ 
nology consists of both grow income from 
sources without the United States (dividends 
from T) and gross income from sources 
within the United States (gross income from 
rngine sales), X*a deduction of $60,000 for IU 
research and development expenditure must 
be apportioned between the statutory and 
residual grouping before the overall limita¬ 
tion may bo applied. Because more than 


60 percent of Xla research and dcvel pment 
activity was performed In the United State*, 
60 percent of that deduction can be appor¬ 
tioned exclusively to the residual grouping 
of gross Income. gro*a income from sources 
within the United States. The remaining 
50 percent of the deduction can then be 
apportioned between the residual and statu¬ 
tory groupings on the basis of sales by X and 
Y. Alternatively, X$ deduction for research 
and development can be apportioned under 
the optional gross income method. The 
apportionment for 1977 U as fellows: 

Tentative apportionment on the basis of tale,* 

HewA and development mhcav to be sppor* 

Hoard between residue* nail vUiotory group* 

1n**of grow Income... 186,000 

Um: 

Ktctaiv* appnrtiuiiinrni of rcsrarrh aim! de* 
vnlofiaifttu ftpenw tv the rmjiluai group¬ 
ing of cruets income: 

ttiQ.OOOXfd prmritl ... *0 000 


ttrwarch and <lov<*4>pmi*ot ripwuM* to ba 
apjwrtinntd between rcajdual and statutory 
groupings o4 gross fneunu» on tbs of 
■aka.... 30.000 


Apportionment of research and development 
ripen** to tike reeidual grouping of gross 


130.000X 


fioauooo 

(IAOQ.OOH <300,0001 *”* 


U.730 


Ap|*ir iiounwi it of research and development 
©M* av> to tie* statutory grouping of grass 
Ineoaai 

*300,000 


mooox,^ 


ttr00.0004 l300.000 1 ' 


u.ro 


Total: Apportioned deduction for rovorcb 
anil development ..... 40.000 


Of which— 

Apiks turned lo lb© rtwtduaJ grouping 1130.000 

4-115,7909. V»,7.% 

Apportioned to the statutory grouping. It. 

Tentative apportionment on the basis of gross 
income 

Research and development **p*n*» apportioned 
to sources vtitlun the United State* inoidual 
grouping): 


WO.OOOX 


$110,000 
(, $110.000 f >10,000' 


.... $76,000 


ktraeatrii and development ripeuv «p|i»rnimed 
to sources within country Y idntutory 
grouping): 

HOMO 

ttiQ.OOOX ^1 io,0001 * 


1.009 


(li) Allocation. x*s research expenses gen¬ 
erate Income from sales of small gasoline 
engine* and bulldozers. Both of ihee© prod¬ 
ucts are in the major broad product cate¬ 
gory, Machinery, except electrical (8IC 
Major Group 35). Therefore, the deduction 
It de'nitely related to this product category 
and allocable to all Items of Income attrib¬ 
utable to it. groan Income from the sale of 
small gavoitne engines and bulldozers in the 
United States and dividends from foreign 
subsidiary Y. a foreign manufacturer and 
seller of small gasoline engines. 

(1U) Apportionment. For purposes of ap¬ 
plying the overall limitation, the statutory 
grouping is gross income from sources out¬ 
side the United States and the residual 
grouping la grots Income from sources within 
the United States. X*s deduction of $90,000 
m»ist be apportioned between the statutory 
and residual groupings. Because more than 
50 percent of X’s research and development 
activity was performed In the United State*. 
60 percent of that deduction can be appor¬ 
tioned exclusively to the residual grouping, 
gross income from sources within the United 
States. The remaining SO percent of the de¬ 
duct ion can then be apportioned between 
the residual and statutory groupings on the 
basis of total sales by X and Y. Alternatively. 
X*s deduction for research and development 
can be apportioned under the optional gross 
Inc me method. The apportionment for 1977 
is aa follows: 


Tentative apportionment on the basis of sol m 

R*>sr*rr.h and development ©ipotix* in t* ap. 
portlotwd brtwMMi rosidital and Malutvry rrotii>- 

ing« of grow Income...MX 000 

lew 

Kulvlvs apportionment ©f the rwwiarob and 
development aipena* to the rertdtwl grouping 
of gr«w income 

$ 0.000XTO percent... 4A.OOO 


fleievrch and development to be ap¬ 

portioned btiween the madtiol ami itatutovy 
grouping! of groat income on the of sahw.. 

Apportionment Of reicarrh and (level patent 
evpmae to the residual grouping of rtooa 
Income: 


H-VOOOX 


f«oanoDi$40o.onu) 

^ t'-X),006f $ mo. oou f vw .OCK i > 


Apportionment of research and development 
etiH'nse lo the staiutory grouping ofgrm* 


SIA 


_agMft— 

(roo.ooo f HOO^JOH $306j000l • 


it. 600 


33,790 


11,290 


Appurtionevl to the roudusl groupltig 56.000 

Apportioned to statutory grouping. 1.000 

The total research and development ex¬ 
pense apportioned to the statutory group¬ 
ing ($4,000) under the gross Income method 
is approximately 36 percent of the amount 
apportioned to the statutory grouping undei 
the sales method. Thus. X may use Option 
Two of the gross income method (paragraph 
(e) (3) (111) (B) of this section) and appor¬ 
tion to the statutory grouping fifty percent 
(60 *k) of tho $11,250 apportioned to that 
grouping under the sales method Thus, X 
apportions $5,025 of research and develop¬ 
ment expense to the statutory grouping. 

Example (4)—Research and Develop¬ 
ment —(!) Facts. Assume tho same facts aa 
in example (3) except that X also spends 
$30,000 in 1977 for research on bulidoeera. 
ail of which ls performed in the United 
States, and X has bulldozer sales in the 
United States of $400,000. x*s foreign sub¬ 
sidiary Y neither manufacture* nor sells 
bulldozers. The bulldozer research is in addi¬ 
tion to tbe $60,000 in research whlob X does 
on gasoline engines for lawn mowers. X thus 
hss a deduction of $90,000 for its research 
activity. X's gross Income Is $200,000. of 
which $140,000 U from males of gasoline 
engines. $50,000 U from sales of bulldozers, 
and $10,000 la a dividend from Y. 


Total: Apportion'd tii*duciUm for rrwwmh 
ami d'Trhpmrut... 


90.000 


Of wlrtcb— 

Aiiporttaufd to tto rasUluai prwiping ($49,0004 

$»>$)... 7$,736 

Apportioned tu tbs statutory grouping. U.SjO 

Tentative apportionment on the basis of gross 
income 


Research anil devrLorwimt rtncmw api*»r- 
wttliin tin* united Man* 


Honed to aourt** 
(roUdaal grouping): 


WfiOOX 


tifaooo 


(I! tf>,0004 $10.0094 IOJOOOi 




Rcararcb and dorotoptnenl uprnu* a|»por- 
11«if,i d to <ourr«t «iihm coaidry Y (ntaluloiy 
grouping): 


$.X)jMJ0X 


110.000 
\UW.tOM $*0.0U0 4 410,000; 


1500 


Apportion©*) to the rtwldtial grouping- 8A, 300 

Apportioned to ltu» statutory uroupiog..* 4,500 

The total research and development ex¬ 
pense apportioned to the statutory grouping 
($4,500) under the gross Income method U 40 
percent of the amount apportioned to the 
statutory grouping under the sales method. 
Thug, X may use Option Two of the gross 
income method (paragraph (e) (3) (ill) (B) 
of this section) and apportion to the statu¬ 
tory grouping fifty percent (60%) of the 
$11.260 apportioned to that grouping under 
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the sale* method. Thus, X apportions $5,625 
of research and development expense to the 
statutory grouping. 

Example (5)— Research and Development — 
(1) Facts. Assume the same facts as In exam¬ 
ple (3) except that In 1978 X continues Its 
Bales of the new engines, with sales of $600,- 
000 in the United States and $ 400,000 by 
subsidiary Y. X also acquires a 00 percent 
ownership Interest in foreign corporation 
Z and a 100 percent ownership interest m 
foreign corporation C. X transfers Its engine 
technology to Z for a royalty equal to 6 per¬ 
cent of sales, and X enters Into a cost-shar¬ 
ing arrangement with C to share the funding 
of all of X's research activity. In 1978. cor¬ 
poration Z has sales in country Z equal to 
$1,000,000. X Incurs expense of $80,000 on 
research and development in 197E. and In 
addition, X performs $15,000 of research on 
gasoline engines which waa funded by the 
cost-sharing arrangement with C. All of Z’s 
sales are from the product category. Machin¬ 
ery. except electrical (bIC Major Group 35), 
X performs all of Ita research In the United 
States and $20,000 of Its expenditure of 
$80,000 la made solely to meet noise pollu¬ 
tion standards mandated by the United 
Slates Government. X establishes, to the 
satisfaction of the Commissioner, that the 
expenditure In response to noise pollution 
standards Is not expected to generate gross 
Income (beyond de minimis amounts) out¬ 
side the United States. 

(U) Allocation. The $20,000 of research 
expense which X Incurred in connection with 
US noise pollution standards is definitely 
related and thus allocable to the residual 
grouping, gross income from sources within 
the United States. The remaining $60,000 In 
research and development expenditure In¬ 
curred by X is definitely related to all gaso¬ 
line engines and Is therefore allocable to the 
class of gross Income to which the engines 
give rise, gross Income from sales In the 
United 8tates. dividends from country Y. and 
royalties from country Z. No part of the 
$60,000 research expense Is allocable to 
dividends from country C because corpora¬ 
tion C has already paid, through ita coat- 
sharing arrangement, for research activity 
performed by X which may benefit C. 

(til) Apportionment. For purposes of ap¬ 
plying the overall limitation, the statutory 
grouping Is gross income from sources within 
countries Y and Z. and the residual grouping 
Is gross Income from sources within the 
United States. X*a deduction of $60,000 for its 
research and development expenditure must 
be apportioned between these groupings. Be¬ 
cause more than 60 percent of the research 
and development was performed In the 
United States. 40 percent (in 1978) of the 
$60,000 deduction can be apportioned ex¬ 
clusively to the residua] grouping. The re¬ 
maining 60 percent of the deduction can 
then be apportioned between the residual 
and the statutory grouping on the b«*l» of 
sales by X. Y. and Z. (Alternatively X’s de¬ 
duction for research and development can be 
apportioned under one of the optional gross 
Income methods, which are not Illustrated 
in this example (see Instead examples (3) 
and (4)). Since X has only a 60 percent 
ownership Interest In corporation Z. only 60 
percent of Z’s sales (60«* of $1,000,000. or 
$800,000) are Included for purposes of ap¬ 
portionment The allocation and apportion¬ 
ment for 1978 ts as follow*: 

X*i total research expense.$50,000 

Lew: 

V A Govern inert mandated research directly 

allocated to the residual groupln* of cross 

Income. 30,000 


Tentative apportionment on the basis of sales 

Research and development expense to be appor¬ 
tioned between residual and statutory grouping* 

of gross income. ......Ida 000 

Lees 

Rvrlusivs apportionment of rrerafrh and de¬ 
velopment expense to the residual grouping of 
pees Iombs: 

•60.000X40 percent.. .. 24,000 

Research and development rspcn*» to bs 
apportioned between the rrotdusl and the 
statutory grouping on the basts of sales_$35,000 

Apportionment of research and development 
expew to gross Income from sources * 1thIn 
the tutted Stales (residual grouping). 


mooox (i«oaooo4i^ 1X500 

Apportionment of research and development 
expense to gross income from countries Y and 
Z (statutory grouping): 


I36.000X 


<woaooo+ssoQ.oao>_ 

(woaooof $4oado(H$5oaooo) a * 


39.600 


Total* Apportioned deduction tor re- 

warrh and development :*M,000+- 

Vj6jOOO) . KXX000 

Of which— 

A yportloned to the residual grouping (124.000+ 

Apportiofwtl to the Htatuiory grouping"of 

sources within countries Y ami Z. 22,600 

Example (€)—Research and Develop- 
ment— (I) Facts x. a domestic corporation, 
manufactures and sells forttllft trucks and 
other types of materials handling equipment 
in the United States. The manufacture and 
sale of trucks and other handling equipment 
belongs to the product category. Transpor¬ 
tation equipment <81C Major Group 37). X 
also sella its forklift trucks to a wholesaling 
subsidiary located in foreign country Y (and 
title passes In country Y), and X manu¬ 
factures forklift trucks in foreign coun¬ 
try Z The wholesaling of forklift trucks In 
country Y belongs to the product category. 
Wholesale trade (SIC Major Groups 50 and 
51). X performs no research with respect to 
wholesale trade. In 1977, X sold $7,000,000 
of trucks to purchasers In the United States. 
$3,000,000 of trucks to the wholesaling sub¬ 
sidiary in Y, and truck components with an 
FOB export value of $2,000,000 to Its branch 
In Z. The branch’s sales of finished trucks 
were $5,000,000. In response to emission con¬ 
trol requirements of the United 8tates Gov¬ 
ernment, X’s United 8tates research depart¬ 
ment has been engaged In a research project 
to Improve the performance and quality of 
engine exhaust systems used on its products 
In the United Slates. It incurs expenses of 
$100,000 for this purpose In 1977. In the past, 
X has customarily adapted the product im¬ 
provements developed originally for the do¬ 
mestic market to Its forklift trucks manufac¬ 
tured abroad Durtng the taxable year 1977, 
development of an improved engine exhaust 
system Is completed and X begins Installing 
the new system during the Utter part of the 
tax Able year in products manufactured and 
sold in the United States. X continues to 
manufacture and sell forklift trucks In for¬ 
eign countries without the improvod engine 
exhaust systems. 

(11) Allocation. X'a deduction for it* re¬ 
search expense la definitely related to the In¬ 
come to which It glvea rise, namely income 
from the manufacture and sale of forklift 
trucks within the United States and in coun¬ 
try Z. Although the research Is undertaken 
In response to a United 8tates Government 
mandate. It can reasonably be expected to 
generate gross Income from the manufacture 
and sale of trucks by the branch In Z. There¬ 
fore, the deduction la not allocable solely to 
Income from X’s domestic sales of forklift 


trucks. It u allocable to Income from such 
sales and Income from the sales of X’s branch 
In Z. However the deduction for reasearch ex¬ 
pense U not allocable to the sales of the sub¬ 
sidiary In Y, because those sales are In a 
different product category. 

(Ill) Apportionment. For the method of 
apportionment on the basis of either sales or 
gross income see example (3). However, tn 
determining the amount of research appor¬ 
tioned to Income from foreign and domestic 
sources, the net sales of the branch in Z are 
$3,000,000 ($5,000,000 less $2,000,000) and the 
sales within the United States are $12,000.- 
000 ($7,000,000 plus $3,000,000 plus $2,000.- 
000 ). 

Example (7)—Research and Development— 
(l) Facts. X. a domestic corporation, te s 
drug company which manufactures a wide 
variety of pharmaceutical products for sale 
in the United States Pharmaceutical pro¬ 
ducts belong to the product category. Chem¬ 
icals and allied products (SIC Major Group 
28). X exports its pharmaceutical products 
through a domestic International sales cor¬ 
poration (DISC). X’a wholly owned foreign 
subsidiary Y also manufactures pharmaceu¬ 
tical products. In 1977. X has domestic sales 
of $10,000,000, the DISC has sales of $3,000 • 
000. and Y has sales of $5,000,000. In that 
same year. 1977, X Incurs expense of $300,000 
on research to test a product In respond to 
requirements Imposed by the United States 
Food and Drug Administration (FDA) X la 
able to show that, even though country Y 
imposes certain testing requirements on 
pharmaceutical products, the research per¬ 
formed In the United States is not accepted 
by country Y for purposes of Its own licensing 
requirements, and the research has minimal 
use abroad X la further able to show that Its 
DISC sells goods to countries which do r.ot 
accept or do not require research performed 
in the United States for purposes of their 
own licensing standards 

(11) Allocation. Since X’n research expem-e 
of $200,000 la undertaken to meet the re¬ 
quirements of the United States Food and 
Drug Administration, and since It Is reason¬ 
able to expect that the expenditure will not 
generate gross Income (beyond de minimis 
amounts) outside the United States, the de¬ 
duction Is definitely related and thus al¬ 
locable to the residual grouping. 

(Ul) Apportionment No apportionment Is 
necessary since the entire expense ts allocated 
to the residual grouping, groat income from 
sales within the United States. 

Example (8)—Research and Development— 
(I) Facts . X. a domestic corporation, la en¬ 
gaged in continuous research and develop¬ 
ment to improve the quality of the products 
that it manufactures and sells, which are 
floodlights, electric fans, television sets, and 
storage batteries X Incurs and deducts $100.- 
000 of expenditure for research and develop¬ 
ment In 1977 which was performed exclusive¬ 
ly tn the United States. As a result of this 
research activity. X acquires patents which It 
urea In Its own manufacturing activity. X 
licenses It* floodlight patent to Y and Z. 
uncontrolled foreign corporations, for use in 
their own territories, countries Y and Z, re¬ 
spectively. Corporation Y pays X an arm's 
length royalty of $3,000 plus $0.20 for each 
floodlight sold. 8ales of floodlights by Y for 
the taxable year are $135,000 (at $4 50 per 
unit) or 30,000 units, and the royalty is 
$9,000 (#3,000 + 90.20x30.000). Y has sales of 
other products of $500,000. Z pays X an arm’s 
length royalty of $3,000 plus $0.30 for escb 
unit add. Z manufactures 30.000 floodlights 
In the taxable year, and the royalty la # 12.000 
($3,000+$0.30 X 30,000). The dollar value of 
Z'a floodlight sales is not known and cannot 
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be reasonably estimated because. In this caw*, 
the floDdllfrhta are not sold separately by Z 
but are Instead used as a component In Z*a 
manufacture of lighting equipment for 
theatres. The sales of all Z's products. In* 
chitling the lighting equipment for theatres, 
are $1,000,000. Y and Z each sell the flood¬ 
lights exclusively within their respective 
countries. X’s sales of flood 11 ghU for the tax¬ 
able year are 1500,000 and Its sales of its 
other products, fans, televisions, and bat¬ 
teries, are $100,000. X has gross Income of 
$500,000. consisting of gross Income from 
domestic sources of $479,000. and royalty In- 
romo of $9,000 and $19,000 from foreign cor¬ 
porations Y and Z respectively. 

(ill Allocation. X'a research and develop¬ 
ment expenses are definitely related to all of 
the products that It produces, which are flood 
lights, electric fans, television set*, and stor¬ 
age batteries. All of these products are in the 
same broadly defined product category. Elec¬ 
trical and electronic machinery, equipment, 
and supplies (8TC Major Group 36). Thus. 
X’s research and development expenses are 
allocable to all Items of income attributable 
to this product category, domestic sales In- 
cotno and royalty Income from the foreign 
countries in which corporations Y and Z op¬ 
erate. 

(ill) Apportionment. Since X urea the 
overall limitation for calculating the foreign 
tax credit, tho statutory grouping of gross 
income Is royalty Income from countries Y 
and Z. The residual grouping la gross Income 
from sourcei within the United States. X’s 
deduction of $100,000 for Its research ex¬ 
penditures niuit be apportioned between the 
roupings. For Apportionment on the basis 
of soles In accordance with paragraph (e) (3) 
111) of this section. X la entitled (in 1977) 
lo an exclusive apportionment of 60 percent 
of lt^ research and development expense to 
the realdua! grouping, ktoss income from 
sources within the United States, since more 
than 60 percent of the research activity was 
performed In the United States. The remain¬ 
ing 50 percent of the deduction can then be 
apportioned between the residual and statu¬ 
tory groupings on the basis of sales. Since Y 
and Z are unrelated licensees of X. only their 
rales of the licensed product, floodlights, are 
included for purposes of apportionment. 
Floodlight sale* of Z are unknown, but are 
estimated at ten times royalties from Z. or 
$130,000. All of X*s sales from the entire prod¬ 
uct category are included for purpose* of ap¬ 
portionment on the basts of sales Alterna¬ 
tively, X may apportion its deduction on the 
banis of grow income, In accordance with 
Paragraph (e)(3) (lit) of this section. The 
apportionment for 1977 to as follows: 


Tmtaiivr apportionment on the bat is of tale* 


itrvorcli atv! (trwlopmrni expanse to be sp> 
potilooed twlwren statutory and nraiduaJ 
trooping* of grow ineoto*. 

Us: 

1 ulnsive apportionment of rwuwrcli and 
devrlopmttnt lo Uw residual group- 


1100.090 


ln«<»f l 
Tioo, 


1*000X50 percent.... 60,000 

ttftwsrch and development expense to be ap 
fxjrtionod between tile statutory mul residual 
grouping* of gro* lncomo on lb« tail* nt mites, iro.ooo 

Apportionment of rewordi and development 
e»|wtiw to tho residual groupings if mm 

Income; 

». ' , * )00 ' 0 °' > l *185.00041130,000). 

Apportionment of res e arch and development 
vST 11 "*? u * natatory fnxiptng. royalty 
lnoomv from rountrta* Y and Z: 

—*«*S 8 S&». 


Total: Apportioned deduction lor re- 
Of which- aw! derek>ruwkU„. • 100.000 

A VS'3n > no ' i 10 lh * *™ i t* ,t * (l&o.ooo f 

Apportioned to the statutory grouping of ***'** 

•^rcwwIUilncouutrfcanSl?!^^.." ||,a» 


Tentative apportionment on g-oss income basis 


Apportionment of research and demloncnent 
experve to the rwidaol grouping of gnns 
Income: 


, * >0n0>< < 60 0 ,000 .. 

Apportionment of rrsesrcti and development 
espouse to the statutory gwuplne, royalty 
incotnr from Y and Z: 

»two»x-• <10tHm ' 000, 

• $500 006 .*. 

Of which— 

Apportioned to the raddiul group! u* 
Apixortioaod to the si stuff try grouping of 
i within countries Y and Z._.. 


**,800 

4.300 

ffV.800 

4.300 


Since X's apportionment on tho basis of grow 
lncomo to the statutory grouping, $4,300. is 
leas than 50 percont of Its apportionment on 
the basis of sales to the statutory grouping. 
$11,039 It may use Option Two of paragraph 
(e) (3) (111) (B) of this section and apportion 
$5,520 ( 50 percent of $11,039) to the statutory 
grouping. 

Example (9)— Research and Development — 

(I) Facta. X. a domestic corporation, manu¬ 
factures and sella commercial amounts of 
Individual products A. B. and C. each of 
which is Identified with a 7-diglt code In the 
Numerical List of Manufactured Products. 
and all of which are contained In one brood 
product category. Transportation equipment 
(SIC Major Group 37). X*a wholly ovn*d for¬ 
eign trubeldlary. Y, manufactures and sells 
commercial amounts of transportation 
equipment products A, B. and D. X a wholly 
owned foreign subsidiary Z manufactures and 
sells commercial amounts of transportation 
equipment product C. In 1978. X Incurs ox- 
pen o of $100,000 on research and develop¬ 
ment performed in the U.8. and has domestic 
dales of $6,000,000 of which product A ac¬ 
counts for $3,000,000, product B accounts for 
$3,500,000. and product C accounts for *500,- 
000. Y lias foreign sales of $1,000,000. and 
Z has foreign sales of $500,000. X challenges 
the allowable amount of 40 percent of Its re¬ 
search and development expenditure that U 
apportioned exclutlvely to the residual group¬ 
ing. grow income from domestic sales. For 
purposes of apportionment on the basis of 
sales. X contends that it is entitled to a 
larger exclusive apportionment because Its 
research has very limited and long delayed 
application outside the United States. X es¬ 
tablishes to the satisfaction of the Commis¬ 
sioner that, while it has regularly licensed Y. 
Z cannot reasonably be expected to benefit 
from X*e research, either directly or Indi¬ 
rectly through X c* Y. X further establishes, 
to the satisfaction of thi* Commissioner, that 
the individual products manufactured and 
•old by Y. namely A and B. which are also 
manufactured and sold by X account for 90 
percent of X’a sales < ($2,000,000 +$2,500.- 
000)/($5,000,000) -90 percent); and that 
there Is a delay of about 4.7 yearn between 
tho time X applies research to Its domestic 
sales and then makes it available to Y. 

(II) Allocation. X*s research ts definitely 
related to the Transportation equipment 
product category and thus allocable to all 
Income from that category. 

(III) Apportionment. Since X computea 
the limit on its foreign tax credit under the 
overall method, there Is one statutory group¬ 
ing. gross income from sources outside the 
United States, and one residual grouping, 
grow income from sources within the United 
States. The research and development de¬ 
duction to apportioned between these two 
groupings. In determining whether the 40 
percent exclusive apportionment prescribed 
in paragraph (e) (8) (11) < A) of this section 
must be applied to this particular taxpayer, 
the following analysis Is made. In this anal¬ 
ysis, Z*s sales of product C are ignored. 


Calculation of exclusive apportionment on 
ltax is of prcscriltcd percentage 
X't total deduction far nwrarrh and d«tvrl 


opm+ul ........ fioaono 

Tentative oxelusva apportionment nt rntmurh 
so- d dtvetopnMmt expense lo the residual 
group* ng of iron income: 

•ino.OdOXtt) pet.. 40,000 


Calculation of exclusive apportionment on the 
basis of facts and circumstances 
Factor I: 

only 90 pemeul at X'» product category la 
manufactured and void by faruixn nth *t diary 
Y therefore 10 percent ot X'a rtar*rrt» and 
development eipontc should Iw apportioned 
exclusively to the rroldual grouping ot gruai 
Inrouio: 

*ioom»>xiopri. sir OKI 

Itetnai ning rraoarrh and development ex- 
penr 

I J0l).000-f 10,000 «*IO,OOU 
Factor Sh 

7 here U a delay a# 4.7 yr Utween the Unto X 
applies Ilf uwvesafui research and develop¬ 
ment to the damcaUc market and It ii applied 
by tu foreign subsidiary Y lewd on a calcula¬ 
tion of prevent valor at the tale haven dtf- 
oount tote of 10 pet per year <4 delay, the 
contribution of research and development 
to the delayed foetign sale* Is apfirmirnairiv 
90 pet lew than Its contribution to doataalio 
iftlro Tbeeefom, 91 pet of X’» remaining 
rvsrorrh and Orvidopcnent expense should bo 


apportioned lurludvely to the residual 
grouping d grow Income; 

MUMnx* pci... *2.400 

Total. Kxohialvs apportionment of re¬ 
search and development ripe nee to the 
nwildtul grouping tiaend on an analysis 
of lb* 2 factors ($|0,<mf JJB.4WV. €1.400 


Tho exclusive apportionment to the residual 
grouping of gross lncomo or $42,400 that Is 
based on an analysts of X*s facts snd cir¬ 
cumstances !r not substantially different 
from the exclusive apportionment of $40,000 
provided by the 40 percent exclusive appor¬ 
tionment available to all taxpayers. Since X 
has not demonstrated facts and circum¬ 
stances that would justify a substantially 
different exclusive apportionment than the 
40 percent figure, the 40 percent exclusive 
apportionment stands. The remaining 00 per¬ 
cent of X’s research and development ex¬ 
pense Is apportioned on the basis of total 
•ales of X and Y. (Alternatively. X's deduc¬ 
tion for research and development can be ap¬ 
portioned under one of the optional gross In¬ 
come methods, which are not Illustrated in 
this example; see Instead examples (3) and 
(4).) 

Example (10)—Research and Develop¬ 
ment —(|) Facts. The facts are the some as 
example (9). and there are no other material 
facts except that X establishes to the satto- 
faction of the Commissioner that foreign 
subaidlary Y sells 80 percent of the broad 
product category sold by X; and that there Is 
a delay of about 5.7 year* between the time 
X applies research In generating domestic 
sales and the time Y applies research in gen¬ 
erating foreign sales. 

(II) Allocation X’s research Is definitely 
related to the Transportation equipment 
product category and thus allocable to all in¬ 
come from that category. 

(III) Apportionment. Since X computes It* 
foreign tax credit limit under the overall 
method, there Is one statutory grouping, 
gross income from outside the United States, 
and one residual grouping, grow income from 
within the United States. The research and 
development deduction la apportioned be¬ 
tween the two groupings. In determining 
whether the 40 percent exclusive apportion¬ 
ment must be applied to this particular tax¬ 
payer, the following analysis to made. 
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Calculation of exclusive apportionment on 
basis of prescribed percentage 

X’» total deduction for rtsunrth and develop* 

mult, ......... 1100, 000 

Tentative esdnidve apportionment of rvaearch 
and development expense to the reel dual 
grouping o< pwa income 

•100.000X40 pcL .-. *0.000 

Calculation of exclusive apportionment on 
basis of facte and circumstances 

Factor I: 

Only SO pet of X’s product category Is manu- 
fecturcd and sold by foreign subsidiary Y. 
there lor* 20 pet of Xv research and develop¬ 
ment expense should be apportioned ex¬ 
clusively to the residual grouping of gross 
trams: 

1100,000X20 pet . 130.000 

Remaining research and development ex- 

^liai.OOO-130,000 - $30,000 
Factor 2 

There Is a delay of 5.7 yt between tbs time X 
applies lla successful research and develop- 
meat to the domestic market and the time It 
la applied by Ite foreign subsidiary Y; lweed 
on a calculation of prvsent value at the safe 
haven diwount rate of 10 pci per yr of delay, 
the contribution of research and develop¬ 
ment to the delayed foreign sales is approxi¬ 
mately 42 pci lew than lu contribution to 
domestic s el— Therefore 42 pet of X’s ia* 
malnlng march and development expense 
should be apportioned exclusively to tbs 
mu dual grouping of gross income: 

1*0,000X42 pet. . A oro 

Total: Exclusive apportionment of re¬ 
search and development expense to the 
residual grouping based on an analysis 
of the 2 factors) f30,00(H$2MOO) . *M,«0 

The exclusive apportionment to the residual 
grouping of grass Income at *63.900 that Is 
based on an analysis of X*s facts and cir¬ 
cumstances Is substantially different from 
the exclusive apportionment of *40,000 pro¬ 
vided by the 40 percent exclusive apportion¬ 
ment available to all taxpayers. Since X has 
demonstrated, to the satisfaction of the Com¬ 
missioner. that Its facts and circumstances 
Justify a substantially higher exclusive ap¬ 
portionment. the Commissioner allows X to 
apportion exclusively *63,900 of Its research 
expenses to the residua! grouping, gross In¬ 
come from sources within the United States. 
The remaining *49.400 of X’a research and 
development expense la apportioned on the 
basis of total sales, but X’a domestic sales 
are adjusted to exclude sales of those prod¬ 
ucts not sold abroad Since only 90 percent 
of X*i product category Is sold abroad by T. 
only 80 percent of X*s domestic sales are 
Included In the apportionment. (Alterna¬ 
tively. X’s deduction for research and de¬ 
velopment can be apportioned under one of 
the optional gross Income methods Illus¬ 
trated In examples (3) and (4).) The ap¬ 
portionment for 1978 la as follows: 

Research and development expense to be ap- 
portion*! between rvstdunl and statutory 
grouping* of grow income... t)00.000 

Exclusive apportionment of rciearcb and 
development expense to the residual group 

inf of groaa itwocne. . S3.400 

Remaining research and development ex¬ 
pense to be apportioned between residual 
and statutory grouping* of frees income on 

basis of comparable sales.. 46.400 

Apportionment of research and development 
expense to the residual grouping, gross Income 
from within the United States 

w ^ _(43.00 0, 0Q0X .WI) _ 

^• W ^<i6.oow»oxio+ti.6bo.ooo) . r. ijo 

Apportionment of research and development 
expense to the statutory grouping, gross in¬ 
come from outside the United Slates 

tt 000.000 

W, (IS,000.«»X .80+ *1.000.000) . — *,290 

Total: Apportioned deduction for re¬ 
search and development . 100,000 

Of which— 

Apportioned to the rveiduai grouping 

(£MOO+II7,120> . 00.720 

Apportioned to the statutory grouping . 0.290 


Example 111)—Research and Develop¬ 
ment — (l) Pacts. X. a domestic corporation, 
and T. IU domestic subsidiary, manufacture 
and sell computers and other items of office 
equipment, all of which are contained In 
one broad product category. Electrical and 
electronic machinery, equipment and sup¬ 
plies (SXC Major Group 37). Many of the 
same products are manufactured by X's 
foreign subsidiary Z (In country Z), using 
the technology of X or T. and certain 
patents are licensed to uncontrolled foreign 
corporations L and M (In countries L and 
M respectively). For purposes of Justifying 
an exclusive apportionment in excess of 30 
percent In 1979. X seeks to establish that its 


research has long delayed application out- 
aide the United Stales. Substantially all of 
X’s successful research finds Its application 
in new products. X establishes, to the satis¬ 
faction of the Commissioner, that the fol¬ 
lowing table accurately portrays the history 
of commercial introduction of thoae par¬ 
ticular products which. In the year 1979, 
were both manufactured in the United 
States by X or T. and are either manufac¬ 
tured abroad by Z. or licensed abroad to L 
or M. In identifying particular products, X 
Is not restricted to the 7-digit products 
listed In Numerical List of Manufactured 
Products. 


197* U.S. tales 

Year first 
tnilv 

Year first 
commercially 

Delay in 
applying 

of X and Y 

manufactured 

manufactured 

rcwrarch 

Cnlttoos) 

lit the United 

abroad by Z, 

outride the 

States by 

X or Y 

or 1 lev used to 
Lor 11 

MM Mi 
(years) 


Prodart b .... 

rnw l m t o. . * ......m •«• •................ 

Product d ......_.... 

Salts of products manufactured domesti¬ 
cally and abroad. . . 

Bales of products not manufactured or 
licensed abroad. ...—— 

Total taka of X and Y ... 


tun 

1972 

1974 

2 

*0 

1974 

1979 

5 

i* 

196* 

1978 

* 

so 

1970 

1973 

S 

2*0_ 





(11) Allocation. X’s research Is definitely 
related to the Electrical and electronic ma¬ 
chinery, equipment and supplies category, 
and thus allocable to all Income rrom that 
category. 


(Ill) Apportionment . On the basis of the 
facto established by X. the average delay be¬ 
tween X’s application of research findings In 
the United States and abroad may be esti¬ 
mated as 3 4 years (weighted on the basis of 


1(2 yrX$130) + (5 yrX$90) + (9 yrX$IO) + (3 yrX»50)l 

($130+$90+*l0+*S0) . 


If the Commissioner is satisfied that the esti¬ 
mate of 3 4 years accurately reflects the de¬ 
lay between X’s application of Its research 
findings in the United States and abroad, 
such estimate may be accepted for purposes 
of Justifying an exclusive apportionment In 
excess of 30 percent In 1979. 

Example (12)—Research and Develop¬ 
ment—(l) Pacts. The facto are the same as in 
example (11) and there are no other material 
facto except that. In addition to its research 
on new products. X also conducts research on 
Improving the processes for manufacturing 
Its standard computer components, X Is able 
to establish that, in 1979, tu research and 
development expenses of *7,000,000 may be 
reasonably divided into *5XXX),000 for new 


product research and *3.000,000 foe new proc¬ 
ess research. (If X Is not able to establish 
clearly the portion of Its research expendi¬ 
tures which to attributable to new procea 
research, the determination of an average de¬ 
lay shall be made solely on the basis of the 
average delay for Introducing new products 
abroad.) X further establishes, to the satis¬ 
faction of the Commissioner, tbst the fol¬ 
lowing table accurately portrays the history 
of commercial application of previously de¬ 
veloped processes which, In 1979. are both 
used In manufacturing products In the 
United States by X or Y. and are either used 
In manufacturing products abroad by Z, or 
licensed for manufacturing products sbroad 
by L or M. 



1979 U.B. salsa 
efXaad Yof 
products manu¬ 
factured using 
the process 
(million*) 

Year process 
fins 

-it . r 

applied »n tbs 
United States 
by X or Y 

Year process 
first 

commercially 
applied abroad 
or llceneed 
to Lor If 

Delay la apply- 
tog research 
outside the 
United States 
(years) 

Prorata a 

145 

1970 

197* 

9 

Proems h 

20 

1975 

1976 

1 

—3 

Procam c . 

60 

197* 

1972 


(U) Allocation X'a research on new proc¬ 
esses as well es new products to definitely 
related to the Electrical and electronic 
machinery, equipment and supplies category, 
and thus allocable to all Income from that 
category. 


(Ill) Apportionment . On the basis of the 
facto established by X. the average delay 
between X’s application of research finding* 
to the use of new manufacturing processes 
In the United States and abroad may be esti¬ 
mated aa 2 0 years (weighted on the basto 
of sales): 


1(9 yrXto*) + (l yrXS20) +(-3 yrX$60)] y ~ 

(*45+$20+*00) . 

(*2.000,000) and new product technology 
(*5.000.000). the overall delay between X’s ap¬ 
plication of research findings In the United 
States and abroad may be estimated as St) 
years: 


On the basis of the estimated of an average 
2.0 year delay in Introducing new processes 
abroad, and a 3.4 year delay in introducing 
new products abroad (from Example (11)). 
and on the basis of the division of research 
expense between new prooeesae technology 
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[(- yrX$2.000,000) -I-(3.4 yrX $r>.000, 000)1 

($2,000,000 + $5,000,000) .° 


If the CommlMloner is satisfied that the 
estimate of 3.0 years accurately reflects the 
delay between X*a application of IU research 
findings In the United States and abroad, 
Mich estimate may be accepted for purposes 
of Juattfytng exclusive apportionment In ex¬ 
cess of 30 percent in 1078. 

Example (13)—Research and Develop¬ 
ment —(i) Facts . X. a domestic corporation, 
manufactures and sells electronic computer 
Model A In the United States. X performs 
research inUhe United States with particu¬ 
lar emphasis on Improving the characteris¬ 
tics of its Model A computer. Y. a foreign 
subsidiary of X, manufactures and sella elec¬ 
tronic computer Model B In Prance. For pur¬ 
poses of Justifying a» exclusive apportion¬ 
ment in excess of 30 percent In 1879. X seeks 
to establish that Its research has more lim¬ 
ited application in Prance than In the United 
States. X establishes that the Model A com¬ 
puter works at substantially faster speeds, 
and otherwise has markedly superior charac¬ 
teristics. than the Model B computer. 

(U) Allocation, X's research la definitely 
related to the Electrical and electronic ma¬ 
chinery, equipment and supplies category 
<3!C Major Oroup 38), and thus allocable to 
all income from that category. 

(Ill) Apportionment Electronic computers 
are an individual product enumerated as 
product number 3873100 (electronic com¬ 
puters. except typewriters, peripheral equip¬ 
ment, and parts) in the Numerical LUt of 
Manufactured Product*. The Numerical List 
groups Model A and Model B computers to¬ 
gether under the same product heading. On 
the basis of these facts. X docs not have a 
more limited application of IU research In 
France than In the United States. 

Example (14)—Research and Develop¬ 
ment —(1) Fact*. X. a domestic corporation, 
produces a variety of chemical products used 
in ihe further manufacture of synthetic fi¬ 
bers, plastics, paints, fertilizers and explo¬ 
sives. Chemical products are In the category. 
Chemicals and allied products (8IC Major 
Group 38). X has total sales of IU chemical 
products of 88.000.000 In 1078 and Incurs ex¬ 
pense of 8300.000 on research and develop¬ 
ment performed tn the United States which 
It deducts as a current expense. In 1878. X 
licenses unrelated foreign corporation Y to 
use one of X*s chemical patents In the man¬ 
ufacture of chemical A. Tbs research and 
development leading to this particular pa¬ 
tent was performed by X between 1858 and 
i960. Corporation Y manufactures and sells 
chemical A as well as other products In ooun- 
try Y. Y has sales of 8800.000 of chemical A 
In 1878. It pays X a royalty of 3 percent of 
noles for use of the patent. 

(11) Allocation. X*a expenditures for rc- 
tcarch and development are definitely re¬ 
lated to the product category. Chemicals and 
allied products (SIC Major Group 38). and 
thus allocable to the income related to It, 
domestic sales Income and foreign royalty 
income. 

(IU) Apportionment, X computes its for¬ 
eign tax credit limit under the overall meth¬ 
od. The statutory grouping is gross income 
from sources outside the United States and 
the residual grouping Is gross income from 
Bourots within the United 8tates. Forty per¬ 
cent of X’s deduction for research and de¬ 
velopment Is apportioned exclusively (In 
1978) to the residual grouping of gross In¬ 
come since the work was performed in the 
United States. The remaining 60 percent of 
the deduction is apportioned between the 
residual and statutory groupings on the ba- 
ole of sales by X and Y. Since Y is an un¬ 
controlled licensee of X. only Its sales of 
chomlcal A are Included for purposes of ap¬ 


portionment. (Alternatively, X could appor¬ 
tion lta research and development deduction 
on the basis of one of the gross Income op¬ 
tional methods illustrated In examples (3) 
and (4).) The apportionment, on a sales ba¬ 
sis. for 1878 is ss follows: 


Tentative apportionment on (he baste of totes 


Ihvarth and development expemw to be appar* 

UuiknJ between rnxkiti&l ini! statutory group¬ 
ing* of groat Income_____.... 1308.OCX) 

Las 

Exclusive apportionment of mwarcb and do- 
vduptiMmi expense to tiui rraidual grouping of 
tries Income: 

*50.008X40 r«t__ 80.000 

Ite-vwrb and dcvelofunent expense to be 
apportioned between residual and statutory 

groupings on the basis of salos.. 120,(00 

Apportionment uf rnoereft and tluveloproaot 
expense to the residual cron pi rig of gross in* 

COtOfl. 


8D0.0Q0X 


■ 88,800 .000 

* *&, ono, 00TM- *300,000)' 


100, W 


Apportionment of reeearrh and development 
expense to the statutory grouping of grow 

Income; 


IKS), OW X 7 -- 

' Oi. 0«V 000+WOO. poor 


10,'XD 


Total: Apportioned deduction for re* 

search and development_.... 200.000 


Of which— 

AppoiiUxird to Uwi residual grouping 

tieojooo+ltou.ooi)___1*9, on 

Apportioned ty tike statutory grouping.. lu, 'XW 

Example (1$)—Research and Develop¬ 
ment —(1) Facts. X. a domestic corporation, 
manufactures heating equipment. Heating 
equipment is within the product category. 
Fabricated metal product*, except machinery 
and transportation equipment (SIC Major 
Group 34). X incurs expense of 8300,000 in 
1878 on a successful research project that 
results in the development of an energy sav¬ 
ing furnace. X also Incurs expense of 880.000 
on basic research which cannot be reasonably 
related to any product category. All of the 
research is performed In tho United Stales. 
X has domestic sales of heating equipment 
of 8800,000 in 1878 on which it earns gross 
Income of $300,000, but has no sales of the 
new furnace since IU production is deferred 
until 1878. In 1078, X transfers Us new fur¬ 
nace technology to uncontrolled foreign cor¬ 
poration Y. which manufactures and sells 
heating equipment in addition to other fab¬ 
ricated metal products in a foreign country. 
X receives a lump-sum payment of 825,000 
for the sale of the technology. X has a 40 
percent ownership Interest In Y. The heating 
equipment sales of Y for 1878 are unknown 
and cannot be reasonably estimated, but tt 
Is known that Y has no sales of the new 
furnace. X also has a wholly owned foreign 
subsidiary. Z, which operates hotels In tho 
same foreign country In which Y operates. 
Hotels are In the product category, other 
services (8IC Major Groups 70, 73, 73, 75, 70. 
78. 78. 80. 81. 83. 83. 84. 86, 88. and 88). X 
receives 8100.000 in dividends from Z In 1878, 
and Z has receipts of 81,000.000. 

(II) Allocation. X*s research on heating 
equipment Is definitely related to the prod¬ 
uct category. Fabricated metal products, ex¬ 
cept machinery and transportation equip¬ 
ment. and the deduction of 8200,000 for re¬ 
search on heating equipment thus is allocable 
to all items of income related to that prod¬ 
uct category, domestic sales Income and the 
lump sum technology transfer payment. 
X’s basic research la related to all products 
and the deduction of 880,000 for basic re¬ 
search thus U allocable to all of X's income. 

(ill) Apportionment. Since X uses the over¬ 
all method to compute the limit on 11s for¬ 
eign tax credit there is one statutory group¬ 


ing, gross Income from sources outside the 
United States, and one residual grouping, 
gross income from sources within the United 
States. Under the sales method, X can ex¬ 
clusively apportion 40 percent (In 1878) of Its 
deduction for research and development to 
tho residual grouping since more than 50 
percent of Us research activity was performed 
in the United Staten. The rest of the deduc¬ 
tion may be apportioned on the basis of sales. 
Since foreign corporation Y’s sales of heating 
equipment are unknown, they are estimated 
at 10 times the lump-sum payment of $25.- 
000 made by Y to X for the purchase of tho 
new heating equipment technology, or 8250.- 
000. (Alternatively. X may apportion Its re¬ 
search expense under one of the optional 
gros* income methods ) The apportionment 
for 1878 la as follows: 


Tentative apportionment on lh* l a*i* of mle 


Rrvwrrh Md development expense on furnace 
to bn apportioned between residual and statu* 


tory grouping* at grow income.*300,000 

Ink 

Exrbudvc upporUomrkrnt of research mu! tie¬ 
s’eloprnrut expense on furnace to ihe rmlihio) 
groapltu of tress Inoocne: 

*200.000X40 pet.... Mi 000 


Rtwraivh and development oipeas* on 
fiimaoe to t» apportioned t*tweea rvddunl 
and aUiulory groupings of cross Income on 

tbs bwlsof . 

Apportionment of rcararoh and development 
expense on furnace to the mil dual grouiklttg 
of cross Income: 


IIJOjOOOX 


(4OT.006+*23*000) 


Apportionment of rrwcorrh and development 
on furnace to ttia statutory grouping 
of cross income: 

8250.000 

I ufLOOOX-—_ 

l W00,000+*350,000).... 

Total: Apportioned deduction for rs- 
scnrrli and development on’fttmaro. 


12*000 

8*000 


40. OU) 
300,000 


Bn&lo rewwrrli expense to ha apportioned 
helwrra residual and statutory groupings of 
^oBlncoroe..,......56.000 

Exclusive apportionment of basic rvomrch to 
the residual grouplnf Of gross Income; 

*1*000X40 pet. 2*000 


Bade rrsmrrlt to be apportioned between 
rraidual and siatutory groupfugs of cross 
Income on the basis of taka..... 8*000 


Apportionment of basic research expense to 
Ihe residual grouping of grow income: 


W ' W * X iMODJW0+ *30*000+91 .OOOJOOO)’’* 
Apportionment ot basic nsrwrtril ripen*. to 
the statutory grouping of rroas Income: 

4» V <«B*00(M *1.60*000) 

* (V«Q^OO+l3»OT+*+OOlM^*** 
Total: Apportioned deduction for basic 


8,871 

429 

80,000 


Total: Apportioned deduction for re¬ 
search and development ou 
fumac» and limit research. 25*000 

Of wtilcb- 

Apportioned Is Ihe retinal grouping 

(W3.000f»0,000f *20, 000+-SM71). 180,571 

Apimrtloued to tli« aUlniifry grouping 
1*46,000+431.426_ 01,451 


Tentative apportionment on the basis of gross 
income 


Apportionment ot trrueatch and developmental 
eipi* to the rtaHluol grouping of grose lucwtue. 

._. i,aa ., *30*600 ..._ 

1256,000X ™ I1M.SW 

Apportionment of reeearrh and development 
rxpeua* to Ute statutory grouping of grow 
Income: 

,30000_r* IM 


The apportionment to the statutory group¬ 
ing under tho gross Income method (898.184) 
Is greater than 50 percent of the appor¬ 
tionment under the soles method ($30,714). 
Thus. X may apportion either the amount 
determined under the optional gross Income 
method or the amount determined under 
the sales method to the statutory grouping. 
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RULES AND REGULATIONS 


In either case. X» apportionment to the 
statutory grouping exceeds Its lump-sum re¬ 
ceipt for the sale of technology and must 
be partly applied against its dividends from 
Z. 

Example i It)—Research and Develop* 
meat —(1) Facts. X. a domestic corporation, 
la a manufacturer of roller bearings for uae 
in bicycles. Roller bearings are within the 
product category. Machinery, except elec¬ 
trical (8IC Major Group 35). In 1977. X per¬ 
forms research and development In the 
United States In an attempt to develop an 
improved roller bearing suitable for use In 
racing bicycles. X Incurs expen.se of 560.000 
for this purpose and deducts this amount 
as a current expense. In 1977. X has domestic 
roller bearing sales of $500,000. X’s wholly 
owned subsidiaries. Y and Z, also manufac¬ 
ture and sell roller bearings in foreign coun¬ 
try Y and Puerto Rico, respectively, and can 
reasonably be expected to benefit from X‘s 
research connected with Machinery, except 
electrical Corporation Y performs certain 
preliminary manufacturing activity for cor¬ 
poration Z which. In turn, finishes the manu¬ 
facturing work on the roller bearings pur¬ 
chased from Y. In 1977. Y has total roller 
bearings sales of 5600,000. 1260,000 in coun¬ 
try Y and 6260,000 to corporation Z In Puerto 
Rico Corporation Z has roller bearing sales 
of 5400.000 In the same year. 

(Ill Allocation. The research and develop¬ 
ment expenditures were Incurred In connec¬ 
tion with the manufacture of roller bearings. 
Thus, they are definitely related and alloca¬ 
ble to the Income to which they give rise, 
namely Income from the manufacture and 
sale of roller bearings in the United States, 
country Y, and Puerto Rico. 

<U1) Apportionment. FOr purposes of ap¬ 
plying the per-country limitation, the statu¬ 
tory groupings are gross income from manu¬ 
facturing In country Y and Puerto Rico, and 
the residual grouping la gross income from 
manufacturing within the United States. X*s 
deduction must be apportioned between 
these three groupings Because more than 50 
percent of X's research and development ac¬ 
tivity was performed In the United Stales, for 
purposes of apportionment on the basis of 
sales, 60 percent of that deduction is appor¬ 
tioned exclusively (in 1977) to the residual 
grouping, gross income from within the 
United Stales The remainder of the deduc¬ 
tion can be apportioned on the basis of sales 
of X Y. and Z. In calculating the apportion¬ 
ment. however, the purchases of Z from cor¬ 
poration Y are subtracted from Z*s sales. For 
purposes of apportionment, Z*n sales are 
6150.000 { 5400,000 less 5250.000). The appor¬ 
tionment for 1077 is as follows: 


Tentatire apportionment on the basis of to It* 

I Uaesjrh and development rrpfnt* i.» be ap¬ 
portioned brtwrvn rend uni and «Ututory 
^roupmy* of gnm Inootur.. $M>. 000 

Esdtuiv* ajvpurt foment of rvsrofrlt and dr- 
vcJnpttirut txp*na« to tl» residual grouping o i 
crao tnramr: 

I60WXX) 1*1-.....35,000 


R*w**rrh and devrlopnKnt *xj***r to bo ap¬ 
portioned brtvrrm r«vidual and natatory 
icrmrpinc* of ernes Income on ih# ta*** of mW. 35,000 


Apportionment of rraravrb and development 
«iprn*i to tlw frinJuiU grouping of grow tn- 


SXVOOOX- - 

w (F64000+$30Dj0004 


14 W0 


Apponiontnriif of tau'arrh and development 
rtpen** to tkto statutory grouping, JpOM ro* 
come from country Y: 


n»,ooox 


MOOyOOt _ 

< aao,QUH i iMpty 


ia«79 


Apportkamivat of research and d*v*ki|mtnit 
apm« to the statutory I’wupiritf, pros* In¬ 
come from Puerto Rk». 


XUS 


tzyooos 


($♦0 0000-13600 0 9) 
<5MMX0bb-«- S60bud00^ 6150.0001 


X’XO 


Total: Apportioned deduction for rmivb 
aivd devrlopxnetit. 50.000 


Appoctiojw*! to the residual grouping (135,000 

4$MM70>. &.&0 

Apportioned to the statutory grouping to 

rooroi* witliin country Y. 14*70 

Apportioned to the statutory grouping of 
rnurves within Puerto Ktao... 3 , 3*0 


(Alternatively. X could apportion Its re¬ 
search and development expense using one 
of the optional gross income methods in 
accordance with paragraph (e)(3) (111) of 
this section.) 

Example ( 17) — Steu.crd%h(p Expenses 
{Consolidation) —(I) Facts . X. a domestic 
corporation, wholly owns M. N, and O. also 
domestic corporations. X. M. N. and O Hie a 
consolidated Income tax return. All the In¬ 
come of X and O U from sources within the 
United 8talcs, all of M's Income is from 
sources within South America, and all of N*s 
Income Is from sources within Africa. X re¬ 
ceives no dividends from M. N. or O. During 
the taxable year, the consolidated group of 
corporations earned consolidated gross In¬ 
come of 6660,000 and Incurred total deduc¬ 
tions of 5370,000 as follows: 


Grow income IMivtlom 


1'or^nrslkxM: 


M .. 
N... 
IX.. 


Siui.ow 5940019 

350,00 100,000 

1/0,000 .100,010 

60. UW 30CUOO 


Total. MH.00O S70.000 


Of the 660,000 of deductions Incurred by X. 
616.000 relates to X*s ownership of M; $10,000 
relates to X's ownership of N; $5,000 relates 
to X's ownership of O: and the entire $30,000 
constitute stewardship expenses. The re¬ 
mainder of Xh deductions (620.000) relates 
to production of Income from its plant in 
the United States. 

(11) Allocation . In accordance with 
1 1.1602-4. each corporation must first com¬ 
pute its separate taxable income for purposes 
of computing the limitation on the foreign 
tax credit. X's deductions of $50,000 are def¬ 
initely related and thus allocable to the 
types of gross income to which they give 
rise, namely 625,000 wholly to Income from 
sources outside the United States (616.000 
for stewardship of M and 610.000 for steward¬ 
ship of N) and the remainder 1 626,000) 
wholly to gross income from sources within 
the United States. Expenses Incurred by M 
and N are entirely related and thus wholly al¬ 
locable to income earned from sources with¬ 
out the United States and expenses incurred 
by O are entirely related and thus wholly 
allocable to Income earned within the United 
States. Hence, no apportionment of expenses 
of X. M. N. or O is necessary. For purposes 
of applying the overall limitation, the statu¬ 
tory grouping la gross income from sources 
without the United States and the residual 
grouping is gross income from sources with¬ 
in the United States. As a result of the al¬ 
location of deductions, X, M, and N have 
separate taxable income (looses) from sources 
without the United States in the amounts of 
1626.000). 6150.000. and (650.000), respec¬ 
tively. computed as follows: 


Porrign gross ioccm*.—. 1250,000 $150.0**) 

lem I.tod Ur lions alkvaUr 
to foreign gras Income.. $25,000 100.000 2041**) 


Total, taialile 

i lass). 12*000) 1341,000 (5*00 » 


Thus, In the combined computation of the 
overall limitation, the numerator of the lim¬ 
iting fraction (taxable Income from source* 
outside the United States) is $76,000 <6150.- 
000 of separate taxable Income of M low 650.- 
000 of losses of N and less 625,000 of loss'*' 
of X). 

Example (18)—Stewardship and Suppor¬ 
tive Expenses— (1) Facfj. X. a domestic cor¬ 
poration, manufactures and sells pharma¬ 
ceuticals in the United States. X‘s domeur 
subsidiary 8, and X‘s foreign subsidiaries T. 
U. and V perform similar functions In the 
United Staten and foreign countries T. 
and V, respectively. Each corporation (tern* 
substantial net income during the taxa' 
year. XI groan income for the taxable year 
consists of: 


Domestic jolr* iitrovue.. 

Dividend* (rum & Jbofoo* dividnul* received 

deduction). .. 

Dividend* from T. 

Dividend* from l'...- 

Dividend* Irani V. 

Koyaltir* from T and U. 

F*«a from U for wrvtoro performed In the 
l I'lted relate*-.... 


$32, 604 •*•) 

4004 *w> 
4000 . U*i 
LOOOtOn 

0 

l.CUl.Ouj 

*504 


Total gruM Uionjue....,. . 44000,1*0 

Among other deduction*. X Incurs the 
following: 

KifieriM* of supervision departuieni. I.$11 <■<> 
< Haul laid* voutnbuiioua. W4" ■> 


X‘« Supervision Department (the Depait- 
ment) Is responsible for the supervision f 
its four hubs!diaries and for rendering cer¬ 
tain services to the subsidiaries, and this De¬ 
partment provides all the supportive func¬ 
tions necessary for X’s foreign activities. The 
Department performs three principal type* 
of activities. The first type consists of serv¬ 
ices for the direct benefit of U for which a 
fee is paid by U to X. The cost of the serv¬ 
ices for U Is 61.000.000. The second type con¬ 
sists of stewardship activities which are n 
the nature of a management review and gen¬ 
erally duplicate functions performed by the 
-ub-ldiorteV own employees (and are, there¬ 
fore, of a type described in f 1.482-2tb) <2) 
(11) which would not be subject to an allo¬ 
cation under section 482). Por example, a 
team of Midi tors from X’s accounting de¬ 
partment periodically audits the subsidiarir- 
books and prepares Internal reports for use 
by X*w management. Similarly, X’* treasurer 
periodically reviews for the board of director- 
of X the subsidiaries' financial policies. Th* 
cost of the duplicative services and relate 
supportive expenses Is 6540.000. The third 
type of activity consists of providing service 
which are ancillary to the license agreement* 
which X maintains with subsidiaries T ami 
U The coat of the ancillary services w 
660,000 

til) AUtwation The Department’s outlay 
of 61.000.000 Is tho basis for the charge to U 
for services rendered, and therefore 61 . 000.000 
is allocated to the fees paid by U. The re¬ 
maining $600,000 in the Department’* de¬ 
ductions are definitely related to the types 
of gross Income to which they give rue. 
namely dividends from subsidiaries 8. T, V 
and V and royalties from T and U. However. 
660.000 of the 6600,000 In deductions are 
found to be attributable to the ancillary 
services and are definitely related (and there¬ 
fore allocable) solely to royalties received 
from T and U. while the remaining 6640.000 
in deductions are definitely related (and 
therefore allocable) to dividends received 
from all the subsidiaries. 
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am Apportionment. For purpose* of tip- 
plying the overall limitation, the statutory 
k rouping in Y,ro«x income from sources out- 
-:dc the Untied States and the residual 
grouping to gross income from sources within 
the United States. X's deduction of *£>40.000 
for the Supervision Department expenses and 
related Mipporitve expennen which to allocs* 
ble to dividends received from the subsidi¬ 
aries must be apportioned between the stat¬ 
utory and residual groupings before the 
overall limitation may be applied. In deter¬ 
mining an appropriate method for appor¬ 
tioning the aMO.ooo, a basis other than X's 
groaa income must be used since the dividend 
payment policies of the subsidiaries bear no 
relationship either to the activities of the 
Dc part men t or to the amount of Income 
earned by each subsidiary. This to evidenced 
by the fact that V paid no dividends during 
the year, whereas 8. T. and U paid dividend* 
of $1 million or more each. In the absence 
of facts that would indicate a material dis¬ 
tortion resulting from the use of such 
method, the stewardship expenses (*540.000) 
may be apportioned on the basis of the gross 
receipts of each subsidiary. 


The r«p rwipo of tits cnMd4«n«9 vrtt a* fallows: 


T 

\ 


MOnctCM 

a.oonoco 

r oaonr> 

i.soaooo 


Total .. tt.omxaoo 

I liu*, Ho *r thr Uepuitmmt urr appmlimvd 

l< furpows of llir overall Utnltoitati o» follow n 


Aj'jwwtkufimrai at stewuuUhip r»firii»r* to tlir 

it >i ttuvy irruttpliur uf uns* Income: 


1 t'MlOOX 


a\o*vooo+*r.oo.nnr> t * j ,vw.ont 

90 . boo. ooo 


fuOO.OOO 


at miprrrpory rtcpritiMi to I hr 
TtvlUftol groupin n of groai Income 
*4.000,000 


KlOiWOX 


IMWO.OOO 


710.000 


Total: AppoUiofirtl ntrwsnhhip fvpcuAc.. *5401000 

«lv) A ilex'at ion and apportionment o/ char¬ 
itable contributions . pursuant to paragraph 
ie)(9) of this section, charitable contribu¬ 
tions are generally treated as deductions 
which are not definitely related to any gross 
income and are, accordingly, apportioned 
ratably on the basis of gross income for pur- 
;K*ea of the overall limitation as follows: 


A i iorunent af char! t able ronhilwitkm* tut hr* 

itutory fcrodiiitur of grana inmtuc: 


MOrtffn y ,000,800411 AtojOOOl 

■ ‘ eiouoooVobo 


§10.00) 


A:a*oHiociment of charitable cootrtbnUoiu to 
tbr rmdual groupins of grow inrtmic: 


^^jtw^ <>3:ij0 na oogM-S3.nfx>,oo o^*ix>o oLOoo> 

wjoaojaoo * 


110.00) 


Total attparUcMknUluuUaMf conl/ihul loots. 100.000 
example (JR) — Supportive Expense —(1) 
facts, X. a domestic corporation, purchases 
*hd sells products both in the United 8tate* 
sad In foreign countries. X has no foreign 
subsidiary and no International department. 
During the taxable year, X Incurs the follow¬ 
ing expenses with respect to Ita worldwide 
activities: 

I'lTAmnel department ripens. 

I retains drjnu tmml tufirn**. __ 

firjKtal ami (wliuluhtnuivn «iip*n*M... 

PneMsaft vUiury. 

maneges** salary... 

Total.^.. 

X has domestic gross receipts from sales of 
*750000 and foreign gross receipts from 
sales of *500,000 and has gross Income from 
*uch sales in the same ratio, namely *300,000 
from domestic sources and *200,000 from for¬ 
eign sources. 


$50,000 

_ 35.000 

_* 55.000 

_ 4a 000 

. . 2a ooo 

_ 200.000 


fit) Allocation . The above expereea are 
definitely related and allocable to all at X*a 
gro«* income derived from both domestic 
and foreign markets. 

fill) Apportionment For purposes of ap¬ 
plying the overall limitation, the statutory 
grouping t* gross income from sources out¬ 
side the United States and the residual 
grouping to grot* Income from sources 
within the United States. X's deductions for 
Its worldwide sale* activities must he ap¬ 
portioned between these groupings. Company 
X in this example (unlike Company X in 
example 118)) does not have a separate In¬ 
ternational dtvMon which performs nc**n- 
ttally all of the functions required to man¬ 
age and oversee ita foreign activities. The 
president and sales manager do not main¬ 
tain time rcoord* The division of their time 
between domestic and foreign activities 
vanes from day to day and cannot be esti¬ 
mated on an annual basts with any reason¬ 
able degree of accuracy Similarly, there are 
no facta which would Justify a method of 
apportionment of their salaries or of one of 
the other listed deductions based on more 
specific factors thnn groes receipts or gross 
income. An acceptable method of apportion¬ 
ment would be an the basts of gross receipts 
The apportionment of the *200,000 deduction 
to as follows: 

AlHtnrllomJieni of tlw 1300.000 ripri*r to tl* 
tfnluiory rrmsplttft of |roe« tarcinr 

fcoaooox Moaooo 

■*3oa ooo f *7X1000) waono 

ApfH»Mr«j<nTv»nl ef Uw f.'OO.OOO *xprtuM i<> |J» 
mudtul KrtMipiu* of stow lix-omr 

*joa w x-tw — i isa wo 

Total apportioned aupporlivanpen*r. ... JOO.OUO 

Example (20)—Supportive Expense —(1) 
Fact*. Assume the same facta as above except 
that X'* president devotes only 5 percent of 
his time to the foreign operations and 05 
percent of his lime to the domestic operations 
and that X‘a sales manager devote* approxi¬ 
mately 10 percent of his Ume to foreign wiles 
and 00 percent of his time to domestic sales. 

(It) Allocation. The expenses Incurred by 
X with respect to Its worldwide activities are 
definitely related, and therefore allocable to 
X's gross Income from both Its foreign and 
domestic markets. 

(ill) Apportionment. On the bast* of the 
additional facta it la not acceptable to ap¬ 
portion the salaries of the president and the 
sales manager on the basis of gross receipts. 
Xt to acceptable to apportion such salaries be¬ 
tween the statutory grouping (grata income 
from sources without the United States) and 
residual grouping (grass Income from sources 
within the United Slates) on the basts of 
Ume devoted to each sales activity. Remain¬ 
ing expenses may sUU be apportioned on the 
basis of gross receipts. The apportionment 
Isas follows: 


Apportionment of the $300,000 exprnep to the 
elatutory grouping of from h.romr: 

Frnrfitrnt** imlary: *40 000X5 pet 


$3,000 

7.000 


Kakxi manager'* mtory. * 30 , 000 X 10 pet 
Hcinainltig sspstMts: 

sumjOOO 

at Lnrmftv-- _ 

W <500.000+ *750,0001 .. 

BuMotal: Apportionment of «arprn«e to 
■tulutory grouping ... so.Ort 


56,000 


Apportionment of the UJO.fW) expemo to the 
rusiduol grouping of gmsp Inronw* 

Pmidcari salary: *40.000X06 pet...38,000 

Ratos managrt's missy *. ISO.OOOX'O J>ct. 18,000 

Uemaluiug sxpensrtJ 

$750 000 

'i ft< “ x Sw«4™So ; . 


Buhtotal: Apportionment of exptnm to 

rrtodusl grouping... .140,000 

Total* Apportioned contra! and admloto* 
trsliw wp»nv ... . 300.000 


Example i21)—Supportive Expense—H) 
Facts. X. a foreign corporation doing busi¬ 
ness In the United States, to a manufacturer 
of metal stamping machines. X ha* no 
United States subsidiaries and no separate 
division to manage and oversee Its buninetw 
In the United States. X manufactures and 
•ells the«e machines in the United States and 
in foreign countries A and B and has a sepa¬ 
rate manufacturing facility in each country. 
Sales of throe machines are X*s only source of 
Income. In 1077. X Incurs general* and ad¬ 
ministrative expenses related to both Its U45- 
and foreign operations of *100,000. It has 
machine sale* of *500.000. *1,000.000 and 
*1.000.000 on which It earn* gross Income of 
*200.000, *400.000 and *400.000 in the United 
States, country A, and country B. respec¬ 
tively. The income from the manufacture 
and tale of the machines in countries A and 
B to not effectively connected with X*» busi¬ 
ness In the United States. 

ill) Allocation. The *100.000 of general and 
administrative expense la definitely related 
to the income to which It gives rl*e. namely 
a part of the gross income from sales of 
machines in the United States, in country A, 
and In country B The expenses are allocable 
to this class of Income, even though X's 
gross income from sources outside the United 
States to excluded Income since It la not effec¬ 
tively connected with a U.8. trade or busi¬ 
ness 

(ill) Apportionment. Since X to a foreign 
corporation, the statutory grouping to groro 
income effectively connected with X's trade 
of business In the United States, namely 
gross income from source* within the United 
States, and the residual grouping to gross 
,income not effectively connected with a trade 
or business In the United States, namely 
gross income from countries A and B Since 
there are no facts which would require a 
method of apportionment other than on the 
basto of sales or gross Income, the amount 
may be apportioned between the two group¬ 
ings on the basis of amounts of gross Income 
as follows: 


Apportionment of ftrtirral anil wlnilnktratUe 
rip* nse to tbr MtUui»r> sroupau*- *H«w Income 
trout Murrrt a lUrm llir l ultro Stub- 


$100.000X (y^jpo^|^ooj0004 flOO.OtOt . 1 • H * ,00 ° 

Aptwiritonim tii of rmenU oxxl atfaUntotrstlv* 
eipniw U> the rrstdttsl ftoopini. xruco ioeotu* 
frutn khuco without the UniUsf Malta: 


uoaooox 


rt 100^00^*100000) 
IXlO.OOOt * too.OOO* *100.000 


so. ooo 


Total spfaortlourd georrsl and mliumiilra- 

* live fUHHiwv.^____ 100,000 

Example (22 )—Domestic International 
Sales Corporations —(l) Facts X. a domestic 
corporation, manufactures a line of kitchen¬ 
ware and sells it to retailers In the United 
States. France, and the United Kingdom. 
After the Domestic International Sales Cor¬ 
poration (DISC) legislation was passed in 
1971, X established, as of January 1, 1972, 
a DISC and thereafter did all of it* foreign 
marketing through sale* by the DISC. In 1977 
the DISC has total sales of *7,700,000 for 
which X’s cost of goods sold to *6.000.000. 
Thus, the gross income attributable to ex¬ 
port* through the DISC to *1,700.000 (*7.700.- 
000-*6,000,000), Moreover, X has U.8. do¬ 
mestic sales of kitchenware of *12.000.000 on 
which it earned gross Income of *900.000, 
and X receives royalty Income from the for¬ 
eign license of its kitchenware technology in 
the amount of *800.000. The DISC'S expenses 
attributable to the resale of export property 
are *400.000 of which *300.000 qualify as ex¬ 
port promotion expenses. X also incurs *125.- 
000 of general and administrative expenses 
In connection with Its domestic and foreign 
sales activities* and Its foreign licensing ac- 
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tlvltiee. X and the DISC determine tranter 
price* charged on the basis of a single prod¬ 
uct grouping and the ”60-50" combined tax¬ 
able income method (without marginal coat¬ 
ing) which permit* the DISC to have a tax¬ 
able Income equal to 60 percent of the com¬ 
bined taxable Income attributable to the 
production and sales of the export prop¬ 
erty, plus 10 percent of the DISC'S export 
promotion expenses. 

(U) Allocation. For purposes of determin¬ 
ing combined taxable income of X and the 
DISC from export sales, general and admin¬ 
istrative expenses of 6125,000 must be al¬ 
located to and apportioned between gross 
income resulting from the production and 
sale of kitchenware for export, and from the 
production and sale of kitchenware for the 
domestic market. The deduction of 6400.000 
for expenses attributable to the resale of 
export property is allocated solely to gross 
Income from the production and sale of 
kitchenware in foreign markets. 

(ill) Apportionment. Apportionment of ex¬ 
pense takes place in two stages. In the first 
stage, for computing combined taxable In¬ 
come from the production and sale of export 
property, the general and administrative ex¬ 
pense should be apportioned between the 
statutory grouping of gross Income from the 
export of kitchenware and the residual 
grouping of gross Income from domestic 
sales and foreign licenses. In the second 
stage, since the limitation on the foreign 
tax credit requires the use of a separate 
limitation with respect to dividends from a 
DISC (section 004(d)). the genera] and ad¬ 
ministrative expense should be apportioned 
between two statutory groupings, DISC 
dividends and foreign royalty Income (for 
which the overall limitation is used), and 
the residual grouping of gross income from 
sales within the United States. In the first 
stage, in the absence of more specific or con¬ 
trary information, the general and adminis¬ 
trative expense may be apportioned on the 
basis of gross income in the respective group¬ 
ings, as follows; 


Apportionment of gr nmU ami sduiinistrattw 
capon** to (lie rvtatatory griKipitry. grn«* imam* 
from export# of kitchenware: 


$135,000 < 


11,700,000 

1*1,700.0001 f!100,000 4- SW0.000) 


... KSAftOO 


Apportionment of frnrral and adminbtnUive 
rspwsr lo I Nr residual grouping' rroca Income 
from domestic *alr« of kitchenware and foreign 
royalty Income from licensing kitchenware 
iNJUMNCy: 


* 1 f 1,700,(XXRpro,«J0-f- *X».0CI0; 


. (L!,fl00 


Total apportionment of general and wlimii- 
btraltvr npeme ......135,000 

On the basis of this apportionment, the com¬ 
bined taxable income, and the DISC portion 
of taxable income may be calculated as 
follows: 

thosi Income from **ports. ft, 700.000 

DISC eiprtiM ku resslr of export 

t»u|Mrty..1100,000 

Apt**noted crjcntl and admin- 
Irt/Atlv^ nprniv.- 62,500 


462,500 


Combined taxable lieoim* front 
iirolurtbm and export of 
fcltr iM’iiwaro. 1,237,000 

DISC tnroaic: 

M pet of combined taxable 

Income.„. SfS, 750 

10 pet of export promotion 
expense of UOQ.OOO. XX 000 


Total DISC income .„... 61*. 750 

DISC Income u a percentage of 

combined taxable Incoru*. . 62 .4 

In the second stage, in tbc absence of more 
specific or contrary information, the general 


and administrative expense may also be ap¬ 
portioned on the basis of gross income In the 
respective groupings. Since DISC taxable In¬ 
come is 62 4 percent of combined taxable in¬ 
come. DISC gross Income is treated as 62.4 
percent of the gross income from exports, 
61.700,000. The apportionment follows: 

Apportionment of pwfll end administrative 
esprit** to tit* statutory vroop'tw. DISC 
dividends: 


11.*8.000X 


<OW4Xtt.700h00) 
i*l, MJOjfNH ftOOjfW-f POO.OOO) 


irj,7ao 


Appartkirmirnt of g« r*m»l and administrative 
n(irnm lo th# statutory grouping. kirrifn 
royalty income: 


HAOOOX 


| tUMMj OO | 

(91,700,0004 rJOO,OOP 0011) 


IMVOOOX 


< r 40.000+ (0476Xil.7WXa»)) 

t ii,:oo^)oof fjoaooo i poo,oot>] 


.4,412 


Apportionin' nt of general and ndniinkdrativi' 
• vptnw to the rtwklind grouping. from 
Inram* from sourree within tlso railed 
Sixtrs: 


r.'.tdh 


Total apportioned grurrul and admtuistraliVa 
expenw__ 135,000 

Example (23)—Domestic International 
Sale* Corporation*—(X) Facts The facts are 
the &IUD 0 as in example (22), except that X 
also performs research, entirely within the 
United States, on the kitchenware it manu¬ 
factures. In 1077, X Incurs research expense 
of 6100.000. Of thia amount, 610.000 la In¬ 
curred to meet product safety standards im¬ 
posed by the US. Government. Similar safety 
standards are imposed by the countries to 
which X*s DISC sells exports, and X*« re¬ 
search is accptable for purposes of meeting 
the standards of thoae countries. However, 
the safety research is not relevant for X‘s 
foreign licensees. X la able to establish, on 
the basis of its facts and circumstances (see 
example (10)) that an exclusive Apportion¬ 
ment of 666.000 of Us research and develop¬ 
ment expense to gross income from sources 
within the United States la appropriate X 
does not know, and a reasonable estimate 
cannot be made, of the sales of licensed 
products by Its foreign licensees. The sales of 
the foreign licensees are therefore estimated 
at ten times the amount of royalty income of 
$300,000, or 68.000.000. 

(11) Allocation The kitchenware manu¬ 
factured by X Is In the broadly defined 
product category. Fabricated metal products, 
except machinery and transportation 
equipment (67C Major Group 34). X’s de¬ 
duction for safety research in allocable solely 
to groupings or gross Income within the 
United States, namely gross income from 
export sales (through the DISC) and grow 
income from domestic sales. The remainder 
of X*s deductions for Its research expense 
are definitely related and therefore allocable 
to all items of income attributable to this 
product category, domestic and foreign sales 
income, and foreign licensing income. For 
purposes of determining the combined tax¬ 
able income of X and its DISC. X and the 
DISC are treated as a single taxpayer en¬ 
gaged in the production and sale of fabri¬ 
cated metal products. The DISC U not, for 
this purpose, treated as a separate taxpayer 
engaged in wholesale trade (SIC Major 
Groups 50 and 51), 

(lit) Apportionment. Xb deduction for 
safety research (610,000) must be appor¬ 
tioned between the statutory grouping of 
gross income from exports and the residua! 
grouping of grow Income from sales within 
the United States. The deduct ion for safety 
research may be apportioned either on the 
basis of sales (paragraph (e)(8)(H) of this 


section) or on the bools of one of the option^ 
gross income methods (paragraph (e) (8) (ill) 
of this section). X apportions this deduction 
on the basis of sales. For this purpose an 
exclusive apportionment la not available, 
since gross Income from exports through a 
DISC and gross income from sales within 
the United States are both within the some 
geographic source. United States Income (see 
paragraph (e) (3) (II) (A) of this section 1 
The remainder of X*a research expense (600,- 
000) must be apportioned in two stages, In 
the first stage, for combined taxable Income 
purposes, this amount must be apportioned 
between the statutory grouping of gross in¬ 
come from exporta and other gross income I u 
the second stage, the remainder of X’n re¬ 
search expense must be apportioned, for 
foreign tax credit purpose*. between two 
statutory groupings. DISC dividends and 
foreign royalty Income, respectively, and the 
residual grouping of gross Income from gale* 
within the United States, Ou the baaiw of 
X » facts and circumstances. 666.000 is appor ¬ 
tioned exclusively to sources within the 
United States, namely grows income from 
exporta through a DISC and gross income 
from sale* within the United States. The re¬ 
maining 626.000 of research expense is appor¬ 
tioned between the groupings of gro*s Income 
on the basis of sales. (Alternatively, if X hiul 
Apportioned the 610.000 for safety research 
on the basis of gross Income. Its remaining 
deduction of 600.000 for research axpenw 
could be apportioned, both in the first and 
second stage, using one of the optional gross 
income method*, which are not illustrated 
in this example (see instead examples (3) 
and (4) .) 

Tfutatitc apporliounn nt an Ik * tnuri* oj 1 


Itwarvh and dririopnirDt rt|*n*c to be al¬ 
located oiwl apportioned between ivaidnol 
and >unit«u v gn>ui*i>f * «if groat Income. . fl*J\ 
Kewwreh and dcvrlopmMti axpeoac fur safety 
imnwsra allocated solely lo income from 
•otirm within the United BlaUs: 
ApftorUuumnu of wifely research to tlx* 
rrohloa) groupdig, from Irwin* from 
doin'* tic ruU-j 

ttt.MUOOD 

fio, 01 ox ft 1 : » f 00U f 00Of | 7 , 7 « 0 ( «Vtir' *‘* >1 

Apportionment of afety rrvorrb to ibo 
Statutory |rou|4ng. grow Income Cram 
exports: 

«7 700000 

sio.orsix .,. _- - ... I. vw 

(4|3 t OUO,4IOI>4-|7 l 7CO l OOO>> -- 


Total o|»pof tinned safety research...... y\ 1 

Hetnaiiiuiy roanarrh ami development 
ex pet*** to Ixt apportioned Mwwii 
the residual and statutory groopHigi 

of from income...... 

ApportkmnuMU of rt nuiuinv n**oan*li to th« 


r»*>rlual iroupins, frnaa liktmir from do- 
tursUc aakt and for fix n royaiUro: 


•uooqdv (i\2jmjm+*.(K* KW) 

' A T(i2,(W,000>|k,<XX),0(jrHf7,70il,(.i()i)) 

Apportniiunrni of romaiiiing roworch to tlx* 
ctalutnry irroiipluy, grosa liK-om* from 
exports: 

SOOO00* 67.706,000 

% 000,0004 IH.000,0004 f7.700,tl00] 


Total: Allixat**) and apportioned dedur 
i rrararcli and «l«'TrIo(itnanl for 
cand sued la table Inomu* purptro-< ... 


Of which— 

AH^rtloiMil to Um rvs.iiunl irroupMvi. rrow 
ineuinp from domr>Uc saira and foreign 

royal! In (96,0014-964.952). 

Apporttoucd to th* ctatulory groupinr. 
gross Inroinc from export* ($3.9(5M-t24.01l») 


44.w^' 


p*«. 1 


71,873 

3^617 


On the basis of this apportionment, the com¬ 
bined taxable Income and the DISC portion 
Ok taxable income may be calculated a* 
follows: 


\ 
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firm* tnconkf from eiports.. 


Lnut 

DISC «jww Cur nwale of export 

proprrty.... 

$400,000 

A iportioned pvnrrol and ad* 
mmUtraUve otjutnar (from ci 
«opl .. 

62,500 

\H*»r1ion*d wfety nwnarrh_* 

Jt,«W 

A wvirtloiied romaitring rronaroh. 

2A.0U 

- 401,427 


Combined latabln luentne from 
fjonlurMati and export nt 
UlchMiwum... ... i,30A.S7l 


Combined i nud*li* Inemnr from 
iKiMhutiiau and export of 

ulrlincmim*. . - i, 31 H. 6 T 1 

1*1 BC Inootnc 

'*• pH nt combined latablo Iwtwue ..... VH. ‘07 

M i* t <4 export promotion tipww nt 

tnajuon... . naooo 


Total, DU9C Income_ _* SM.W7 


In the second £tage, the remainder of X * 
research expense ($90,000) mint be appor¬ 
tioned, for foreign Ux credit purposes, 
between two statutory groupings. DISC divi¬ 
dend* and f<*rolg » royalty Income, respec¬ 
tively, and the reel dual grouping of grow 
income from sales within the United State* 

H«iu»ltkitif rrr*rt.(vh xml d^vcUrpmrn* rtt*in+ 

U* I** apportioned brim mi Uie roaidual and 
d ■tutory f rotu4ng» of froim (ipoto* ...__F», OOU 

Uie; 

Kirltuklvr apportionment (4 remaining re* 

(utrrh and rfoveloputeut ciperue to m4<lunl 
•rnxipirtir. xmm (twvun* from doinrsltc vtU*« 

Jnv*wl on X'* fcfti and rlrcitmulancru). ®\0<W 


KtmftlMiiiit rrsourh atul development r*x- 
jwicv to be aid>or tinned led ween the roMdiiai 
vul statutory grouping* on the l**d* of tatac... T*. <*** 
Apportionment of rowwrrh and dowtofxnMtt 
t to the rnddwU xroupitif of from in* 
iornr from dorrowtic aal<*■* 

st^omnoo 

tiS, «$X ,0 **** 

\ppoKfanmrat of mwrh ami dovHojxttenl 
• tpen* to tlie statutory aroupinf of DISC 
dividend*: 

97,700,000 

IT..OOOX (f ,^ ooo.oaCH t 7 , 7 flio^a 9 -f pt.uod^iW) *•'** 

ApiiorUoaiueat of research and development 
rvfK-n'ir to the statutory groopin* of forelfri 
realty Income. 

tA«»X - -jM&g*_7 220 

’ (f 1^,000,00l>t97.700 T O(KKfW.00O,Ca») * 

Total’ Alluratwl nod apportioned cbdur 
tloo for reeoarrh ami d«*ve1ot«nu*nl 
lor forWfn lot rrrdlt purfm*!*.... 100.000 


Of which— 

A wurtioned to the roHdual xrouphuc (96.*bl f 

M5,0004*910^0). w.on 

^ i iuxlioiicil to the ulaluLory irruutrtttg of yrow* 

lnrooir from exports (I 8 ja*f$$,«»). l<* 

Apportioned to Urn etaUitnry anou|iirm of for¬ 
eign loyalty Income... 7.220 


Example (24)— Exempt, excluded, or elim¬ 
inated income—( 1) Facts. X. a domestic cor¬ 
poration, carries on a trade or business In the 
United States In addition. X owns Ux ex¬ 
empt municipal bonds, and all the shares of 
C. a Canadian corporation with which It flies 
a consolidated return under the provisions of 
section 1604(d). X lias gross income from 
domestic sources of $2,400,000 and tax exempt 
interest of $100,000. X receives dividends from 
C of $3,700,000 and Interest from C of $60,000. 
X ‘. dividends from C are eliminated income 
by virtue of the filing of the consolidated 
return. The deductible portion of X‘s Interest 
expense U $600,000 (In addition X has inter¬ 
est expense relating to Its tax exempt bonds 
which Is rot deductible under section 266) 
and X has stewardship expense relating to 
its ownership of C of $100,000 X and C use 
tho overall limitation for purposes of com¬ 
puting the foreign tax credit. 

(tt) Allocation. No portion of X's Interest 
deduction la definitely related solely to spe¬ 
cific property within the meaning of para¬ 
graph (e)(2) (iv) of tills section. Thus. Xa 
deduction for interest U related to all its 
income producing activities and properties. 
X’s stewardship expense lx related solely to 
iti ownership of O and is therefore allocated 
to the statutory grouping of foreign source 


income, namely dividends and Interest from 
C. 

(ill) Apportionment. X apportions its In¬ 
terest expense using the optional gross im- 
come method prescribed In paragraph 
(e) (2) (vi) (A) of this section. For this pur¬ 
pose. tax exempt and eliminated tnoome Is 
included In gross Income. X would therefore 
apportion tta interest deduction between the 
statutory grouping of foreign source Income 
and the residual grouping as follows: 

To fro** Income from wiurr<« within tilt* United 
BbM^^rmlriual crunptnri: 

_ (92.400.0004 $100,000) 

f|2.40()4W()-f IIOO'OOCH Li.TOO.OTXM taOJDOOi 9200.000 
Tu groa income from tourer* wllttoul the 
United Stntr* (tUtuLory Kroupinjt): 

mnox 

<93.700,000+ 950,000> 

(92.400,000f 9100,000+ 93,700,000+9MUOOOI *X\OfiO 

Total apportioned lnt*-rrst expend . 300,000 

A» a riwull of llio aUooattoti of ttowaniuhip rxjv-n.v and 
Iht apjwlo( ltitrr«at rxiv*n^. X • Utabl«» 
forotjin more* Itvcomr i» lalculaliHl M tuU(ivr«; 

<2rim Incocn* Pom Inrcistt sourrvs .. 3,7X>,000 

tllvlilnuli t»‘c**(vm 1 (l«durtio<i . 3,700,000 

I«mw: all-jcaUun uf kicw anlstdp mpcruM* —. 100,000 

Lf»: a|>partioiun««nt of lulmwl ctfKVua- aoaooo 


TaxaMc ferrign sourct Inootnc Qum) -... (;«o.000j 

Tho amount of Interest expense appor¬ 
tioned to tax exempt Income for purposes of 
deductibility is determined not under section 
861 but under section 265. 

Example (2$)—Income Taxes —(i) Facts. 
X. a domestic corporation, is a manufacturer 
and distributor of electronic equipment with 
operations In individual states, A. B. and C. 
X also has a branch In country Y which 
manufactures and distributes the same typo 
of electronic equipment. In 1077, X ha* tax¬ 
able income, as determined under the Code, 
of $1,000,000 of which $200,000 Is foreign 
source taxable income (computed without 
regard to tho deduction for state taxes) and 
$800,000 Is domestic source taxable income 
(computed assuming, for the moment, that 
the entire doductlon for state taxes I? at¬ 
tributable to domestic sources). States A. B. 
and C each determine X's taxable income for 
their respective state tax purposes by making 
adjustments to Us taxable Income as deter¬ 
mined under the Code, and then apportion¬ 
ing the adjusted taxable income on the basis 
of relative amounts of payroll, property, and 
sales with respect to activities and properties 
within each state as compared to all activi¬ 
ties and properties. On thin basis, it is deter¬ 
mined that X has taxable Income of $600,000, 
$200,000, and $200,000 In states A. B. and C. 
respectively. The adjustments made by states 
A. B, and C all involve adding and subtract¬ 
ing enumerated Items from taxable income, 
aa determined under the Code. However. In 
making these adjustment* to taxable Income, 
none of the states specifically exempts for¬ 
eign source Income, as determined under the 
Code. Bince the corporate tax rates in states 
A. B. and C are 10 percent. 6 percent, and 2 
percent, respectively, X ha* total state in¬ 
come tax liabilities of $64,000 ($50,000 + 
$10,000 f $4,000) which It deducts as an ex¬ 
pense for Federal Income tax purpose*. 

(11) Allocation. X's deduction of $64,000 
for state Income taxes is definitely related 
and thus allocable to the gross income with 
respect to which the taxes are Imposed. Pre¬ 
sumptively, states A, B. and C only attempt 
to tax Income from domestic sources. How¬ 
ever. since the statutes of states A. B. and 
C do not specifically exempt foreign source 
income, a* determined under the Code, from 
taxation and since. In the aggregate, states 
A. B, and C tax $900,000 of X's income while 
only $800,000 Is domestic source Income, it 
Is presumed that state Income taxes are im¬ 
posed on at least $100,000 of foreign source 


income. The deduction for state income t txes 
U therefore related and allocable both to 
X*s domestic and to Its foreign Income- 
producing activities and properties. 

(Ill) Apportionment. Since X computes 1U 
foreign tax credit limitation under the over¬ 
all method there is one statutory grouping, 
gross Income from sources outside the United 
States, and one residual grouping, gross In¬ 
come from sources within the United State**. 
The state Income tax deduction of $64,000 
must be apportioned between the^e two 
groupings. Corporation X calculates the ap¬ 
portionment on the basis of relative amounts 
of taxable Income reached by state taxation. 
In this case, state Income taxes nre Imposed 
on $800,000 of domestic source Income and 
$100,000 of foreign source Income. 

Blais income lax deduction snptwiionei! (owmrrvtf 
outjid* ll* railed Plates Statutory erotiplng): 
• 100,000 

*64,000* __ 17.111 

9900 , con 

Plate Imvwi* tat deduct toll apporiionod tonoun m 
within the United Htah* (residual grouping) ; 

9800,000 

$64.OOOX ... TAW 

I sno. m\ - 

Total apt>ornatwMl Hiatt* larnci* Ioa dndur- 
tton. .....— $4,(co 

Of which— 

Apportioned to statutory grouping __ 7, II! 

Apportioned to rtalduaJ grouping.. . fcS. 

Example (26)—Income Tax —(i) Facts. As¬ 
sume the same facts as In example (26) 
except that state A*s statute exempts all 
foreign source income, aa determined under 
the Code. 

(II) Allocation. X‘s deduction of $64,000 

for state Income taxes lx definitely related 
and thus allocable to the gross Income with 
respect to which the taxes are imposed. Since 
state A exempts all foreign sou roe Income 
by its statute. Its taxes of $60,000 are allocable 
solely to domestic source Income. Since the 
statutes of states B and C do not specifically 
exclude all foreign source Income as deter¬ 
mined under the Code, and since states B 
and C impose tax on $400,000 ($200,000* 
$200,000) of X‘« Income, of which only 
$300,000 ($800,000 $500,000) Is domestic 

source, the deduction for the state incom** 
taxes of B and C are related and allocable 
both to X's foreign and domestic taxable 
Income. 

(III) Apportionment. Since X computes it* 
foreign tax credit limitation under the over¬ 
all method there Is one statutory grouping, 
gross income from sources outside the United 
States, and one residual grouping, gross In¬ 
come from sources within the Untted State** 
The state income tax deduction of $14,000 
attributable to states B ($10,000) and C 
($4,000) must be apportioned between these 
two groupings. Corporation X calculates the 
apportionment on the basis of relative 
amounts of taxable lnoome. 


FtsfHi n and C tfKomA deduction apporttonwl to 

Milter* tMitRidr I tie t niirvl HlaUe Ortsiufoiy grotipinj;). 


.»** 

Bluff* H and C income (at deduction aitpocilorted lo 
wuii'w within the United Btales (residual grouping*. 


914.O0OX 


1300,000 

9400,000 


10,500 


Total apportioned Slain income tax deduc¬ 
tion___14.000 


Apportioned to statutory it rouping_ 3,500 

Apportioned to rtwldusl *rouplrr*--—_ 10,500 

Paragraph 2. Section 1.863-3 is 
amended by revising example (2X1) of 
paragraph (b)(2), example (2X1) of 
paragraph <c> (3). and example (1X1) of 
paragraph (c>(4) to read as follows; 
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§ 1.863-3 Income from ihe Mile of per¬ 
sonal property derived partly from 
within and partly from without the 
United State*. 

• • • • • 

(b) Income partly from sources trtfhfn a 
foreign country. • • • 

(2) Allocation or apportionment. • • • 

Example (2). (1) Where an Independent 
factory or production price hue not been es¬ 
tablished as provided under example (I). the 
taxable income shall first be computed by 
deducting from the gross Income derived 
from the sale of personal property produced 
(In whole or in part) by the taxpayer within 
the United States and sold within a foreign 
country or produced (In whole or in part) 
by the taxpayer within a foreign country and 
sold within the United Stales, the expenses, 
losses, or other deductions properly allocated 
and apportioned thereto in accordance with 
the rules set forth In f 1.862-8 


(c) Income partly from sources within a 
possession of the United States. • • • 

(3) Personal property produced and sold. 

0 9 9 

Example (2). (1) Where an independent 
factory or production price has not been 
established as provided under example (1). 
the taxable Income shall first be computed 
by deducting from the gross income derived 
from the sale of personal property produced 
(in whole or in part) by the taxpayer within 
the United States and sold within a posses¬ 
sion of the United States, or produced (In 
whole or In part) by the taxpayer within a 
possession of the United States and sold 
within the United States, the expenses, 
losses, or other deductions properly allocated 
and apportioned thereto in accordance with 
the rules set forth in I 1.861-8. 


<4> Personal property purchased and 
sold. • • • 

Example (l). (I) The taxable income shall 
first bo computed by deducting from such 
gross Income the expenses, losses, or other 
deductions properly allocated or apportioned 
thereto In accordance with the rules set 
forth In I 1.861-6. 


Paragraph 3. Section 1.905-2(a) (2> is 
amended by adding a sentence at the end 
thereof to read as follows: 

§ 1.905—2 Conditions of allowance of 
credit. 

(a) Forms and information . • • • 

(2) • • • If the taxpayer upon request 
fails without Justification to furnish any 
such additional information which is 
significant, including any significant In¬ 
formation which he is requested to fur¬ 
nish pursuant to f 1.861-£<f> <6> as pro¬ 
posed in the Federal Reoister for No¬ 
vember 8. 1976. the District Director may 
disallow the claim of the taxpayer to the 
benefits of the foreign tax credit. 


|FR Doc.77-456 Filed i-0-77; 1:55 pm| 
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Title 30—Mineral Resources 

CHAPTER I—MINING ENFORCEMENT AND 

SAFETY ADMINISTRATION, DEPART¬ 
MENT OF THE INTERIOR 

SUBCHAPTER 0—COAL MINE HEALTH AND 
SAFETY 

PART 100—CIVIL PENALTIES FOR VIOLA¬ 
TION OF THE FEDERAL COAL MINE 

HEALTH AND SAFETY ACT OF 1969 

Civil Penalty Assessment Procedures 

On page 45574 of the Federal Register 
of October 15, 1976, there was published 
a proposal to amend i 100.7(c). Part 100, 
Title 30, Code of Federal Regulations. 

Concurrent with this Notice there is 
published in this issue of the Federal 
Register (at page 12161 a notice of 
rulemaking for special procedural rules 
applicable to summary disposition of civil 
penalty cases during mine health and 
safety hearings (43 CFR Part 4). The 
purpose of this amendment to 30 CFR 
Part 100 is to conform those regulations 
to the final rules In 43 CFR Part 4. which 
authorize the assessment officer to enter 
the order of assessment as the final order 
of the Department of the Interior when 
the respondent coal mine operator has 
waived its right to a hearing. 

It is the policy of the Department of 
the Interior wherever practicable, to af¬ 
ford the public an opportunity to par¬ 
ticipate in the rulemaking process. 
Therefore, interested persons were in¬ 
vited to submit written data, views, and 
comments by November 15. 1976. 

No timely written objections have 
been received and the proposed regula¬ 
tions are hereby adopted without change 
and are set forth below. 

Effective date: These regulations are 
effective on January’ 6. 1977. 

Dated: December 28.1976. 

Fred O. Karem, 
Deputy Under Secretary 
of the Interior . 

Accordingly, 30 CFR Part 100 is 
amended by revising i 100.7(c) to read 
as follows: 

§100.7 Rcquwt for hearing. 

9 0 9 0 9 

(c) In accordance with 43 CFR 4.545. 
the Office of Hearings and Appeals shall 
thereafter Issue an order, based on find¬ 
ings of fact and conclusions of law un¬ 
less the petition is dbunissed by consent 
of the parties, or summarily dismissed 
pursuant to 43 CFR 4.544. 

(See 508. Pub. L. 91-173. 83 Sint. 803; (30 
U-8C. 957).) 

|FR Doc.77-416 Filed 1-6-77,8:45 am) 


TKIa 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 
SUBCHAPTER C—AIR PROGRAMS 

|FRL 668-1J 

PART 60—STANDARDS OF PERFORM 
ANCE FOR NEW STATIONARY SOURCE 

Delegation of Authority to State of Vermont 

Pursuant to the delegation of author¬ 
ity for the Standards of Performance for 
New Stationary Sources <N8P8> to the 
State of Vermont on Septemb er 3, 1976. 
ETA is today amending 40 CFR 604. 
Address, to reflect this delegation. A no¬ 
tice announcing this delegation is pub¬ 
lished today In the Federal Reg mi n 
<Seo FR Doc. 77-548 appearing In the 
Notices section of this issue). The 
amended I 60.4, which adds the address 
of the Vermont Agency of Environ¬ 
mental Protection to which all reports, 
requests, applications, submittals, and 
communications to the Administrator 
pursuant to this part must also be ad¬ 
dressed, Is set forth below. 

The Administrator finds good cause 
for foregoing prior public notice and for 
making this rulemaking effective im¬ 
mediately in that it Is an administrative 
change and not one of substantive con¬ 
tent. No additional substantive burdens 
are imposed on the parties affected. The 
delegation which is reflected by this ad¬ 
ministrative amendment was effective on 
September 3. 1976. and It serves no pur¬ 
pose to delay the technical change of 
this addition to the State address to the 
Code of Federal Regulations. 

This rulemaking is effective imme¬ 
diately. and is issued under the authority 
of Section 111 of the Clean Air Act. as 
amended. 42 UjS.C. 1857c-6. 

Dated: December 17, 1976. 

John A. 8. McGlennon. 

Regional Administrator 

Part 60 of Chapter U Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. In f 60.4 paragraph <b) Is amended 
by revising subparagraph (UID to read 
as follows: 

§ 60. V Add re**. 

• • • • • 

<b) • • • 

(UUI—State of Vermont, Agency of Environ¬ 
mental Protection. Box 480. Montpelier. 
Vermont 05602. 

• • • a • 

(FR Doc.77-547 Filed 1-5-77;8:45 am) 


FEDERAL REGISTER, VOL 42, NO. 


•THURSDAY, JANUARY 6, 1977 






RULES AND REGULATIONS 


1215 


(PIU. 688-2) 

PART 61—NATIONAL EMISSION STAND¬ 
ARDS FOR HAZARDOUS AIR POLLUTANTS 

Delegation of Authority to State of Vermont 

Pursuant to the delegation of author¬ 
ity for National Emission Standards for 
H tzardous Air Pollutants (NESHAP8) to 
the State of Vermont on September 3. 
1976, EPA is today amending 40 CFR 
61.04. Address , to reflect this delegation. 
A Notice announcing this delegation is 
published today in the Federal Register 
isee FR Doc. 77-546 appearing in the 
notices section of thLs issue). The 
amended t 61.04, which adds the address 
of the Vermont Agency of Environmental 
Protection to which all reports, requests, 
applications, submittals, and communi¬ 
cations to the Administrator pursuant to 
Uiis part must also be addressed, is set 
forth below. 

'Hie Administrator finds good cause for 
foregoing prior public notice and for 
making this rulemaking effective imme¬ 
diately In that it is an administrative 
change and not one of substantive con¬ 
tent No additional substantive burdens 
are imposed on the parties affected. The 
delegation which is reflected by this ad¬ 
ministrative amendment was effective on 
September 3. 1976, and it serves no pur¬ 
pose to delay the technical change of tills 
addition of the 8tate address to the Code 
of Federal Regulations. 

This rulemaking is effective immedi¬ 
ately. and Is Issued under the authority 
of Section 112 of the Clean Air Act. as 
amended. 42 U.8.C. 1847c-7. 

‘Dated: December 17. 1976. 

Joint A. S. McGlrnwon, 
Regional Administrator . 

Part 61 of Chapter I. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

In 5 61.04 paragraph (b> Is amended 
by revising subparagraph (UU> to read 
os follows: 

§61.04 AddrrM. 

• • • • • 

<b> • • • 

(UTJ)—State of Vermont. Agency of Environ¬ 
ment*! Protection. Bo* 489, Montpelier, Ver¬ 
mont 06602. 


| TO Doc.77 548 Filed 1-6-77:8:46 %m) 


Title 41—Public Contracts and Property 
Management 

CHAPTER 14—DEPARTMENT OF THE 
INTERIOR 

NOMENCLATURE AMENDMENTS 

Pursuant to the authority of the Sec¬ 
retary of the Interior contained in 5 
O.S.C. 301. Chapter 14 of Title 41 of the 
Code of Federal Regulations is hereby 
amended as follows: 

1. Wherever the title “Assistant 8ec- 
retary-^Management" appears in this 
clmpter. it is changed to read “Assistant 
Secretary—Administration and Manage¬ 
ment." 

This amendment Is made in accord¬ 
ance with a September 20. 1976. memo¬ 


randum of the Secretary changing the 
secretarial assignment title. 

2. (a) Wherever the name “Office of 
Management Services’ 4 appears In this 
chapter. It is changed to read “Office of 
Administrative and Management Policy/* 
(b) Wherever the name “Division of 
Procurement. Office of Management 
Services" appears in this chapter, it is 
changed to read “Division of Procure¬ 
ment and Grants. Office of Administra¬ 
tive and Management Policy/* 

<c> Wherever the name “Office of 
Management Operations" appears in this 
chapter, it is changed to read “Office of 
Administrative Services " 

(d ) Wherever the title '‘Director, Office 
of Management Services" or “Director of 
Management Services" appears in this 
chapter. It is changed to read "Director. 
Office of Administrative and Manage¬ 
ment Policy/* 

(e> Wherever the Utle “Assistant Di¬ 
rector for Procurement, Office of Man¬ 
agement Services" or “Assistant Direc¬ 
tor for Procurement" appears in this 
chapter, it is changed to read “Chief. 
Division of Procurement and Grants. 
Office of Administrative and Manage¬ 
ment Policy." 

The amendments made above (2(a)- 
2(e)) are In accordance with Secretarial 
Order No. 2993 dated September 29. 1976. 
as implemented in Departmental Manual 
Release No. 1937 dated December 6, 1976. 

It is the general policy of the Depart¬ 
ment of the Interior to allow time for 
interested parties to take part in the 
rulemaking process. However, the 
amendments contained herein are en¬ 
tirely administrative in nature. There¬ 
fore. the public rulemaking process is 
waived and this amendment will become 
effective immediately’ 

None.—Thi* Department of the Interior has 
determined that this document doc* not 
contain a major propoaal requiring prep¬ 
aration of an Inflation Impact Statement 
under Executive Order 11821 or OMB Cir¬ 
cular A-107. 

Dated: December 29.1976. 

Richard R. Hm, 

Deputy Assistant Secretary 
of the Interior . 

1 TO Doo.77-412 Filed 1-6-77;8:45 am] 


PART 14-1—GENERAL 
PART 14-10—BONDS AND INSURANCE 

Procurement SetAvdo For Small Business 
and Surety Bond Assistance; Revision of 
Regulations 

On April 27,1976, a document waa pub¬ 
lished In the Federal Register (41 FR 
17568-17569) proposing to amend De¬ 
partment of the Interior procurement 
regulations concerning small business 
set-asides for procurement of constrr.c- 
tlon including alteration, maintenance, 
and repair. The proposed amendment 
would have Increased the dollar celling 
of all construction procurements to be set 
aside for small business on a class basis 
from 8500.000 to $1 million. In addition, 
the proposed Amendment would have In¬ 
creased the dollar celling of all construc¬ 


tion procurements to be set aside from $1 
million to 82 million, unless the contract¬ 
ing officer determined that to do so would 
not be in the public interest. The pro¬ 
posed amendment would have also in¬ 
creased from $1 million to 82 million the 
dollar celling of all construction procure¬ 
ments to be set aside on a case-by-ca^e 
b<vi«. The changes were proposed in order 
to maintain consistency with current 
market conditions and the effects of in¬ 
flation since the time the current sc*- 
aMdc policies were adopted. All commenti 
received with respect to the propose-1 
amendment have been given thorough 
consideration. 

Numerous comments were received 
which opposed the proponed increases 
bosed on the supposition that such in¬ 
creases would restrict price competition 
and result in higher prices for construc¬ 
tion. However, no substantive informa¬ 
tion was furnished to support such a posi¬ 
tion. Throughout the years that the small 
business set-aside program has been in 
effect, there has been no evidence that it 
increases costs if properly administered. 

One commentator noted that the pro¬ 
posed increases would assist In restoring 
to small business concerns the portion of 
the Department's construction procure¬ 
ments which have been lost through the 
effects of inflation. 

Although the Department strongly sup¬ 
ports the national policy that a fair share 
of the Government's procurements be set 
aside for small business, its share of pro¬ 
curements awarded to small business 
Arms under the 5et-aside program has 
been gradually declining. In addition, it 
has been determined that an adjustment 
is needed in the dollar ceilings of pro¬ 
curements to be set aside in order to keep 
pace v ith the Impact of Inflation on con¬ 
struction costs. For these reasons, coupled 
with the nonsubstantive nat ire of th^ 
comments received, the Department has 
decided to unlformally adjust the dollar 
ceiling of construction procurements to be 
set aside to correct obsolescence caused 
by the rapid acceleration of inflation 
while assuring that bids or proposal n* 
ceived under procurements set aside will 
be obtained from a sufficient number of 
responsible small business concerns to as¬ 
sure adequate competition. 

In determining the amount of adjust¬ 
ment to be made, the Department has 
utilized the ONP Implicit Price Deflator 
promulgated by the Department of Com¬ 
merce. The ONP Deflator was recently 
used by the Small Business Admi^is)ra¬ 
tion In adjusting upward its small busi¬ 
ness size standards for procurement in 
the area of general construction to ac¬ 
count for the effcctA of inflation during 
the years the standard has been in effee\ 
This method was utilized since the ONP 
Deflator is the broadest single measure 
of inflation available. Using the same 
methodology as the Small Business Ad¬ 
ministration, the Department deter¬ 
mined the percent of increase in the ONP 
Deflator from the year Its current set- 
aside policies were adopted (1968) to the 
latest ONP Deflector (1975). 
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Accordingly. 114-1.706-1 (a) is revised 
to raise the dollar celling from $500,000 to 
$750,000 and $ 14-1.706-1 U>) is revised to 
raise the dollar celling from $1 million 
to $1.5 million. 8ectlon 14-1.706-1(0 is 
revised to raise the amount after which 
set asides are to be considered on a case- 
by-case basis from $1 million to $1.5 mil¬ 
lion. 

In addition to adjustments in dollar 
amounts of construction procurements to 
be set aside for small business, amend¬ 
ments have been made to the Depart¬ 
ment's regulations respecting surety bond 
guarantee asistance to reflect changes 
made in Surety Bond Guarantee Regula¬ 
tions by the 8mall Business Administra¬ 
tion in 13 CFR Part 115 (Federal Regis¬ 
ter October 1, 1076; 41 FR 43409). 

In consideration of the foregoing. 41 
CFR Subpart 14-1.7 and Subpart 14-10.2 
are amended as set forth below effective 
on January 6.1977. 

The Department of the Interior has 
determined that this document does not 
contain a major rule requiring prepara¬ 
tion of an Inflation Impact Statement 
under Executive Order 11821 and OMB 
Circular A-107. 

Dated : December 29.1076. 

Richard R. Hite, 
Deputy Assistant Secretary 

of the Interior . 

1. Subpart 14-1.7 of 41 CFR is amended 
by revising 19 14-1.705-50 and 14-1.706-1 
to read as follows: 

Subpart 14-1.7—Small Business 
Concerns 

S 14-1.705 Cooperation with the Small 
Buaineas Administration. 

g 14-1.705-50 Surety bond guarantee 
assistance. 

(a) As provided in 13 CFR Part 115. 
the 8mall Business Administration may 
guarantee up to 90 percent of the loss 
on a surety bond required of a small busi¬ 
ness .in order to obtain a Government 
contract of $250,000 or less and may 
guarantee up to 80 percent of the loss 
on surety bonds for contracts between 
$250,000 and $1,000,000 in amount. For 
purposes of applying this section, the 
definition of a small business is as set 
forth in 1 14-1.701-50. 

<b) Invitations for bids or requests for 
proposals where the cost of the procure¬ 
ment is not expected to exceed $1,000,000 
shall Include the following clause: 

Surety Bond Quaraxtez Assistance 

As provided In IS CFR Port 115. tbs Small 
BustnsM Administration may. under certain 
circumstances, provide assistance to small 
businesses on surety bonds required here¬ 
under. Further Information may be obtained 
from the officer or the nearest offics of the 
Small Business Administration. 

g 14—1.706 Procurement sol-aside for 
small business. 

g 14-1.706-1 General. 

(a) Pursuant to II 1-1.706-1. 1-3.201 
(a) and <b> of this title, and 1 14-3 201 
(a) of this chapter. It shall be the policy 
of the Department of the Interior to set 
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aside on a class basis for small business 
all procurements of construction (includ¬ 
ing alteration, maintenance, and repair) 
estimated to cost $750,000 or less, ex¬ 
cept individual procurements for which 
small purchase procedures «see Subpart 
1-3.6 of this title) are to be used or when 
emergency repair work is required. Con¬ 
tracting officers may deviate from this 
class set-aside policy as provided in 
9 1-1.706-3 of this title. 

<b> It shall be the policy of the De¬ 
partment of the Interior to set aside for 
small business all procurements of con¬ 
struction (Including alteration, main¬ 
tenance. and repair) estimated to cost 
between $750,000 and $1.5 million unless 
the contracting officer determines that 
to do so would not be in the public Inter¬ 
est because of a lack of price competition, 
proficiency, or other circumstances. 

(c) Construction procurements (in¬ 
cluding alteration, maintenance and re¬ 
pair) estimated to cost $1.5 million or 
more shall be considered for small busi¬ 
ness set aside on a case-by-case basis. 

2. Subpart 14-10.2 of 41 CFR Is 
amended by revising 9 14-10.201 to read 
as follows: 

Subpart 14-10.2—Sureties on Bonds 
g 14-10.201 General. 

As provided In 13 CFR Part 115, the 
Small Business Administration may 
guarantee up to 90 percent of the loss 
on a surety bond required of a small 
business in order to obtain a Government 
contract of $250,000 or less and may 
guarantee up to 80 percent of the loss on 
surety bonds for contracts between $250.- 
000 and $1,000,000 in amount (see 
9 14-1.705-50 of this chapter). 

IFR Doc.77-413 Filed 1-6-77;8:43 am] 


Tltla 43—Public Lands: Interior 

SUBTITLE A—OFFICE OF THE 
SECRETARY OF THE INTERIOR 

PART 4— DEPARTMENT HEARINGS AND 
APPEALS PROCEDURES 

Special Rules Applicable to Mine Health 
and Safety Hearings and Appeals— 
Summary Disposition 

On page 45574 of the Federal Register 
of October 15. 1970, there was published 
a proposal to amend 9 4.544. Part 4. Sub¬ 
title A. Title 43. Code of Federal Regula¬ 
tions. 

This amendment will relieve the De¬ 
partment from the unnecessary' burden 
of preparing a formal decision based 
upon proposed findings of fact and con¬ 
clusions of law for civil penalty cases 
where the respondent fails to file a 
timely answer to a petition for civil 
penalty, or fails to timely comply with a 
prehearing order. As an added protec¬ 
tion. the respondent coal mine operators 
are given an opportunity to show cause 
and thereby avoid summary dismissal. 
This procedure is virtually identical to 
the prior regulations in effect during the 
period from June 28, 1972, until April 24. 
1973. 

The amendment does not affect the 
rights of respondent coal mine operators 


to a full and fair hearing in contested 
civil penalty proceedings where the re¬ 
spondent has complied with procedural 
regulations consistent with his prior re¬ 
quest for a hearing. Under post practice, 
undue time and expense were spent pre¬ 
paring routine proposed findings of fact 
and conclusions of law prior to the im¬ 
position of default civil penalties by Ad¬ 
ministrative Law Judg es. A conforming 
amendment to 30 CFR Part 100 has also 
been published in this issue of the Fed¬ 
eral Register (at page 1214). 

It 1s the policy of the Department of 
the Interior whenever practicable, to 
afford the public an opportunity to 
participate in the rulemaking proof . 
Therefore, interested persons were in¬ 
vited to submit written data, views and 
comments by November 15, 1976. 

No timely written objections have been 
received, and the proposed regulation., 
are hereby adopted without change, and 
are set forth below. 

Effective date: These regulations are 
effective on January 6. 1977. 

Dated: December 28. 1976. 

Fred G. Harem. 

Deputy Under Secretary 
of the Interior . 

Accordingly. 43 CFR Part 4 Is amended 
by revising 9 4.544 to read as follows: 

§ 4.544 Summary di»po«ilints. 

(ft) Where the respondent falls to file 
a timely answer to the Mining Enforce¬ 
ment and Safety Administration’s peti¬ 
tion for assessment of civil penalty, or 
fails to timely comply with any prehear¬ 
ing order of an administrative law r judge, 
the Office of Hearings and Appeals shall 
issue an order to show cause why (1) the 
respondent should not be deemed to have 
waived his right to a hearing and (2) the 
proceedings should not be summarily 
dismissed and referred to the assess¬ 
ment officer. 

(b> If the order to show cause is not 
satisfied as provided in the order, the 
administrative law judge shall order the 
proceedings summarily dismissed and 
referred to the assessment officer, who 
shall enter the order of assessment os 
the final order of the Department and 
institute collection procedures pursuant 
to section 109(a)(4) of the Act 

(c> Where the respondent fails to ap¬ 
pear at a hearing, the respondent will be 
deemed to have waived his right to a 
hearing and the administrative law Judge 
may assume for purposes of the assess¬ 
ment: (1) That each violation listed in 
the petition occurred, and (2) the truth 
of any fact alleged in any order or notice 
concerning such violation. In order to is¬ 
sue an Initial decision assessing an ap¬ 
propriate penalty for each violation cited 
in accordance with I 4.545(a), an admin¬ 
istrative law Judge shall eithef conduct 
such hearing or require the Mining En¬ 
forcement and 8afety Administration to 
furnish proposed findings of fact and 
conclusions of law. 

(d> Nothing in this section shall be 
construed to deprive the respondent of 
its opportunity to have the Mining En- 
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forcement and Safety Administration 
prove the violations charged in open 
hearing with confrontation and cross- 
examination of witnesses, except where 
said respondent fails to Ole timely answer 
to a petition for civil penalty, falls to 
timely comply with a prehearing order, 
or falls to appear at the scheduled 
hearing. 

<8ec. 508. Pub. L. 91-173, S3 Stat. 803; (30 
US.C. 967).) 

JFR Doc.77-414 Tiled i-S-77;S:45 am} 

Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION 
ADMINISTRATION 

I Docket No. 76-80-108; Arndt. 89-3796) 

PART 39—AIRWORTHINESS DIRECTIVES 

Piper Models PA-28 and PA-32 Series 
Airplanes 

There have been Instances of erroneous 
fuel quantity indicators on PA-28 and PA- 
32 airplanes that could result In fuel mis¬ 
management. Since this condition Is like¬ 
ly to exist in other airplanes of the same 
type design, an airworthiness directive 
is being issued to require inspection of 
the fuel quantity gauges. 

Since a situation exists that requires 
Immediate adoption of this regulation, it 
is found that notice and public procedure 
hereon are impracticable and good cause 
exists for making this amendment ef¬ 
fective in less than 30 days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator <31 PR 13697), 
f 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive: 

Ptpxe Axxcbajt Coukohation Applies to Model 
PA-38-140 serial numbers 38-7225001 
through 7725066; Model PA-28-160/160/ 
180 serial numbers 28-7205001 through 
7505269; Model PA-28-151 serial numbers 
28-7415001 through 7715200; Model PA- 
28-181 serial numbers 28-7690001 
through 7790192; Model PA-28-235 aerial 
numbers 28-721001 through 7610181; 
Model PA-28R-200 serial numbers 28R- 
7235001 through 7635459; Model PA-32- 
260 serial numbers 32-7200001 through 
7700006; and Model PA-32-300 serial 
numbers 32-7340001 through 7740012 cer¬ 
tificated in all categories. 

Compliance required as indicated. 

To prevent possible fuel exhaustion due to 
an erroneous fuel quantity gauge indication, 
accomplish the following: 

(a) Within the next 10 hours' time in serv¬ 
ice after the effective date of this AD. unless 

(b) and/or (c) have been accomplished, at¬ 
tach the following placard to the Instrument 
panel near the fuel quantity gauges. In clear 
view of the pilot, using V minimum sire 
typ*: 

"Warning fuel gauges may indicate as 
much as 2^ gallons when tanks are empty." 

The placard may be fabricated by the 
owner/operator or Piper Part Number 35669 
14 may be used. 

(b) Within the next 200 hours' time in 
service or 12 months, whichever occurs first. 
«ter the effective date of thU AD. chock 
each of the fuel quantity gauges for proper 
calibration in accordance with the following 
procedures These checks may be performed 
*>r the pilot. 
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(1) Place the airplane on a known level 
area *n an approximately static level condi¬ 
tion. 

(2) Insure that each fuel tank contains 
a minimum of five (5) gallons of fuel. 

(3) Start tho engine and run at 1000 rpm 
for approximately two (2) minutes. Alter¬ 
nator portion of split master switch must 
be on. 

(4) Shut down the engine but leave the 
master switch on during steps (5), (6) and 
17). 

(5 ) De fuel each airplane fuel tank. 

CAUTION: Insure that the aircraft and the 

deluding vehicle are properly grounded and 
Insure that proper fire protection equipment 
Is available. 

(6) Repeat (3). 

(7) With the engine running, determine 
the fuel quantity Indication for each gauge. 

(8) If the gauges Indicate xero (0) or 
below, no further action Is required. Return 
the airplane to service. 

(9) If a gauge Indicates above zero (0), 
accomplish <c), or replace the erroneous 
gauge with a serviceable gauge, which has 
the appropriate Piper Part Number and ia 
Identified with a white dot an the lower right 
hand corner of the face. 

(c) The fuel quantity gauges that do not 
meet (b) (9) must be calibrated to a zero (0) 
indication in accordance with PAA approved 
Piper Instructions by on PAA approved facil¬ 
ity or by on FAA authorised Piper Aircraft 
Corporation employee. 

(d) When <b) and/or (c) have been ac¬ 
complished. the placard required by (a) may 
be removed. 

(e) Alternate method of compliance must 
be approved by the Chief. Engineering and 
Manufacturing Branch. Federal Aviation Ad¬ 
ministration. Southern Region. 

This amendment becomes effective 
January 7. 1977. 

Piper Service Bulletin 533 also pertains 
to this same subject. 

(Secs. 313(a), 901. and 603 of the Federal 
Aviation Act of 1958 (49 U8.C. 1354(a). 1421. 
and 1423) and of Section 6(c) or the Depart¬ 
ment of Transportation Act (49 U5.C. 1656 

(c)).) 

Nora; The Federal Aviation Adminiatratlon 
has determined that this document does not 
contain a malor proposal requiring prepara¬ 
tion of an Inflation Impact Statement under 
Executive Order 11821 and OMB Circular 
A-107. 

Issued in East Point, Georgia, on De¬ 
cember 21. 1976. 

Phillip M. 8water. 
Director, Southern Region . 

[FR Doc.77-178 Plied 1-5-77:8:45 am) 


| Airworthiness Docket No. 74-WE-7-AD. 

Amdt. 39-2797} 

PART 39— AIRWORTHINESS DIRECTIVES 
Hughes Model 269 Series Helicopters 

Amendment 39-1820 (39 FR 138731, 
AD 74-09-01. as amended bv Amendment 
39-2348 <40 FR 36762) requires an initial 
inspection at 400 hours accumulated time 
In service on the main rotor ring gear 
drive shaft assembly. P/N 269A5179. for 
cracks, fretting, and other damage, and 
also requires periodic inspections at 1000- 
hour intervals thereafter on Hughes 269 
series helicopters. After issuing Amend¬ 
ment 39-2348. the FAA determined from 
service experience that failure of the 
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shaft assembly has occurred between the 
1000-hour periodic inspection intervals. 
Therefore, the AD is being superseded by 
a new AD that reduces the periodic in¬ 
spection intervals from 1000 hours to pe¬ 
riodic inspections Intervals of 300 hours* 
time In service on the shaft assembly. 
The area of inspection required by the 
AD is also being expanded to include the 
inspection for fine cracks over the entire 
accessible portions of the shaft assem¬ 
bly. in addition to the critical areas al¬ 
ready specified as being adjacent to the 
locking collars and at the lower bearing 
bore seat. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public procedure 
hereon are impracticable and good cause 
exists for making this amendment effec¬ 
tive in less than thirty days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me bv the Administrator <31 FR 13697). 
$ 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive: 

Hugkx5 Hxucoptxxs: AppUea to Hughes Mod¬ 
el 269 eerie* helicopter* certificated In 
all categories, incorporating main rotor 
ring gear drive shaft assembly. P/N 269A 
6179. 

Compliance required as indicated, unless 
already accomplished 

TO detect conditions yhlch might result In 
failure of the main rotor ring gear drive shaft 
assembly, accomplish the foUowlng: 

(a) For main rotor ring gear drive shaft 
assemblies, P/N 269A5179. with less than 400 
hours* total time in service on the effective 
date of this AD. before the accumulation of 
425 hours* time in service, and thereafter at 
intervals not to exceed ,300 hours' time In 
service since the last Inspection, accomplish 
tho Inspections required by paragraph (f). 

(b) For main rotor ring gear drive shaft 
assemblies. P/N 369A5179. with 400 or more 
hours' total ttme in service on the effective 
date of this AD. within the next 2ft hours* 
time In service unless already accomplished 
within the last 275 hours' time in service and 
thereafter at intervals not to exeped 300 
horns' time in service since the last Inspec¬ 
tion, accomplish the inspections required by 
paragraph <f). 

(c) Before accumulating 3000 hours total 
time In service on the main rotor ring gear 
drive shaft assembly. P/N 269A5179. accom¬ 
plish the inspection and modifications de¬ 
scribed In Hughes Service Information Notice 
No. N-114.2. dated June 23. 1975. or later 
FAA-approved revisions. 

(d) Before accumulating 6000 hours total 
time in service on the main rotor ring gear 
drive shalt assembly. P/N 209A5I79, remove 
and discard the shaft assembly from service. 

(e) For main rotor ring gear drive shaft as¬ 
semblies. P/N 269A6179. for which the prior 
service history cannot be documented, within 
the next 26 hours' time In service after the 
effective date of this AD. remove and discard 
the shaft assembly from service. 

(f) The following Inspections shall be per¬ 
formed at the periods specified In this AD. 

(i) Using a magnifying glass having at 
least 10X power, conduct a close visual in¬ 
spection of the main rotor ring gear drive 
shaft assembly. P/N 269A6179, at the area of 
the lower bearing bore and where the lower 
bearing cup. P N 269A5051-9, seats against 
the P/N 269A5I80 aluminum shaft, for fine 
cracks, wear, nicks, burrs, fretting, or other 
damage. In addition, for possible correction 
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of minor defect*, refer to Hu ghee Service In¬ 
formation Notice No. N-114.2, dated June 23. 
1975. or later FAA-approved revision*. 

(2) Measure the shaft lower bearing bore 
inside diameter and the lower bearing cup 
outside diameter at four equally spaced lo¬ 
cations around the mating area. A ’d and 
average the inside and outside diameters sep¬ 
arately; subtract the average inside diameter 
from the average outside diameter to deter¬ 
mine the interference fit. The oc'eotable In¬ 
terference fit la ,007 Inch minimum to ,009 
inch maximum. The acceptable dimensions 
for the diameters are as follows: 

Shaft lower bearing bore ID.. 5.307-5.368 
inches. 

Ixmer bearing cup OD,. 5.375-5.376 Inches. 

(3) Using a magnifying glass having at 
least lox power, conduct a visual Inspection 
of the accessible areas of the entire shaft as¬ 
sembly. Including the area adjacent to the 
six locking collars fpr fine cracks. Removal of 
the locking collars is not required for this 
Inspection Do not disturb the locking collars 
while performing this Inspection. 

(4) If cracks are not fovnd as a result of 
the inspections of (1) and (3) above, con¬ 
duct a fluorescent or dye penetrant inspec¬ 
tion of the accessible areas of the entire shaft 
assembly 

(5) If any crack, wesr. nicks, burrs, fret¬ 
ting. or other damage is evidenced, or If a 
dimension Is found to be out of limits an a 
result of the above inspection, replace the 
defective drive shaft assembly with a replace¬ 
ment assembly prior to further flight. In ad¬ 
dition. for possible correction of minor de¬ 
fects, refer to Hughes Sendee Information 
Notice No. N-114 2. dated June 23. 1975. or 
later FAA-approved rovisions. 

(6) If a sharp edge exists at the lower bear¬ 
ing cup seat at the shoulder ID.. remove the 
sharp edge with 100 grit or finer emery cloth. 
Remove approximately 0.005-9.010 Inch ma¬ 
terial. 

(g) Operators wlmae helicopters, as of the 
effective date of this AD. experience sudden 
stoppage of the drive system or main rotor 
blade strikes resulting in damage to the rotor 
btado at the root fitting or damper attach¬ 
ment area, shall refer to maintenance inspec¬ 
tions pertaining to this subject In Appendix 
B. Revision No. 2, and Appendix C. Revision 
No. 3, or latest revisions to the Hughes 269 
Berloa Handbook of Maintenance Instruc¬ 
tion*. 

(hi Equivalent inspection and modification 
procedures of the main rotor ring gear drive 
shaft assembly may be used when approved 
by the Chief, Aircraft Engineering Division. 
FAA Western Region. 

(I) Special flight permits may be Issued 
III accordance with PAR'S 21.197 and 21.199 to 
operate helicopters to a base for the accom¬ 
plishment of tills AD. 

This supersedes Amendment 39-1820 
<39 FR 13873). AD 74-09-01, us amended 
by Amendment 39-2348 (40 FR 36762). 

This amendment becomes effective 
January 10. 1977. 

(Secs. 313(a). 601. 003. Federal Aviation Act 
of 1958 (49 U3.C. 1354(a). 1431. 1423); aec. 6 
(©), Department of Transportation Act (49 
U.SXJ. 1656(C)) ) 

Norn:.—The Federal Aviation Administra¬ 
tion has determined that this document does 
not contain a major proposal requiring prep¬ 
aration of an Inflationary Impact Statement 
under Executive Order 11831 and OMB Cir¬ 
cular A-107. 


RULES AND REGULATIONS 

Issued In Los Angeles, Calif., on De¬ 
cember 27, 1976. 

Ltnn L. Hjnk, 
Acting Director , 
FAA Western Region, 

|PR Doc.77-442 Filed 1-8-77:8:45 am| 


| Air worthiness Docket No. 74-WE-49-AD: 

Arndt 39 2706] 

PART 39—AIRWORTHINESS DIRECTIVES 

McDonnell Douglas DC-10 -10, -10F, -30, 
30F, -40 Airplanes 

Amendment 39-1812 (39 *FR 12997). 
AD 74-08-07, as amended by Amendment 
39-1928 <39 FR 30109), limits the use of 
the automatic landing system installed 
on McDonnell Douglas DC-10-10/-30/- 
40 series airplanes. Amendment 39-2115 
(40 FR 8795> and 39-2230 <40 FR 23723) 
rc levcd some restrictions and added the 
*'Do not use Automatic Landing System 
for Category IH" restriction. 

After issuing Amendment 39-2230. AD 
74-08-07. other service difficulties in¬ 
volving the VOR/localim antenna re¬ 
quired the issuance of Amendment 39- 
2351 <40 FR 36762). AD-75-18-08 as 
amended by Amendment 39-2411 (40 FR 
50519) which limited operation of the 
McDonnell Douglas DC-10 -10. -10F. -30. 
-30P and -40 airplanes to Category I 
meteorological conditions. Tills limita¬ 
tion was relieved by a modification 
acceptable to Category n meteorological 
conditions. 

The Federal Aviation Administration 
has determined that the manufacturer 
has now developed design changes and 
a maintenance program which provides 
for safe operation of the autoland sys¬ 
tem os provided for in the FAA approved 
airplane flight manual. Therefore. AD 
74-08-97 is being further amended to 
provide for operation to the full provi¬ 
sions described In the FAA approved air¬ 
plane flight manual after incorporation 
of the following modifications, revisions 
and additions: 

(1) McDonnell Douglas bcrvioc Bulletin 34- 
78 or produ:tlon equivalent which provides a 
redundant localizer antenna. This modifica¬ 
tion provides the additional redundancy 
found necessary as a result of the service 
difficulty discussed In AD 75-18-06. 

^2^ McDonnell Douglas Service Bulletin 
22 93 or production equivalent which pro¬ 
vides addition 1 electrical protection of re¬ 
lay terminals In yaw computer part numbers 
3747082-7 and 3757091 -9. as applicable. ThU 
yx v computer requirement surfaced as a re¬ 
sult of further studies by McDonnell Douglas 
after AD 74 08-07 becamo elective. 

(3) Removl of the AFM limitation "Do 
not uso Automatic Landing System for Cate¬ 
gory HI operation" required by AD 74-08-07 
Is provided for by paragraphs (I) and (2). 
as well as the Incorporation of the mainte¬ 
nance plan In Note 8 of the Type Cert Ideate 
Dat' Sheet dated June 30. 1976. 

(4) Rev Dion* to the FAA approved airplane 
flight manual are also Incorporated in the 
amendment to provide for removal of the 
Category m limitation. 


The AD 74-08-07 appiLability state¬ 
ment has been rewritten to more accu¬ 
rately conform to the model listings on 
the Type Certificate Data Sheet No. 
A22WE. No substantive change Is being 
effected as to aircraft subject to the rule. 

Since this amendment Is relieving In 
nature and imposes no additional burden 
on any person, notice and public proce¬ 
dure hereon are unnecessary and the 
amendment may be made effective in less 
than 30 days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697), 
l 39.13 of Part 39 of the Federal Aviation 
Regulations. Amendment 30 1812 (39 FR 
12997), AD 74-08-07, amended by 
Amendments 39-1928 (39 FR 30109). 39- 
2115 <40 FR 8795) and 39-22 0 (40 FR 
23723) is further amended as follows: 

(!) Amend the applicability statement 
in pertinent part, to read: 

Appllc.i to ail Douglas Aircr ft Company 
DC-10. -10. -I0P, ->30, -30F and 40 airplane* 
certificated In oil ealegoriej 

<2) Amend paragraph <d>. in pertinent 
part, to read: 

(d) An oporator may une the DC-10, -10. 
-10P, -30 or -OOF automatic landing sys¬ 
tem • • • 

(3) Add new paragraphs <li> and <1> 
as follows: 

(h) An operator may use the DC-10. -10. 
-10F. -30, -30F or -40 Automatic Landing 
System for revenue service os provided In the 
applicable FAA approved Airplane Flight 
Manuals when all of the following are ac¬ 
complished: 

(1) Paragraph (d) or (f), aa applicable. 
In accomplished. 

(2) Installation of a redundant VOR/lo- 
callxer antenna and modification of the ex¬ 
isting VOR. 1 localizer antenna on all air¬ 
plane* in an operator's fleet to provldo a re¬ 
dundant antenna. Modify per McDonnell 
Douglas Service Bulletin 34-78. dated Decem¬ 
ber 0, 1976 or later FA A-approved revblouu 
or production equivalent. 

(3) Modiflcaion of all yaw computer P rt 
Numbers 3757082 7 or 3757091-9, as appli¬ 
cable, in an operator's fleet to provide addi¬ 
tional electrical protection of relay termi¬ 
nals. in accordance with McDonnell D.uglai 
Service Bulletin 22-93, dated December 17, 
1978 or later FAA-approved revisions or pro¬ 
duction equivalent. 

(4) Incorporation of the appUrablo page* 
of the Flight Ouldanco Appendix to the Alr- 
plano Flight Manual, os listed below, ap¬ 
proved on December 27, 1976, or later FAA- 
approved revisions to provide for removal of 
the Category III limitations. 

Report No. MDC-J 1010 Revision No. 74. 

Report No. MDC-J 1030 Revision No. M. 

Report No. MDC-J 5830 Revision No. 28 

Report No. MDCJ 1040 Revision No. 27. 

Report No MDC-J 2140 Revision No 06 

(6) Approval to oonduct automatic land¬ 
ings Is obtained from the FAA Principal Op¬ 
erations Inspector assigned to the Individual 
operator. 

(1) Notwithstanding the requirement* of 
paragraph (e) or (g). after accomplishment 
of paragraph (h), the Automatic Landing 
System may be operated In accordance with 
the limitations defined In the apropriate FAA 
approved airplane fltght manual as provided 
In paragraph (h) (4). 
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This amendment becomes effective 
January 10.1977. 

(Sect. 313(a). 601. 603. Federal Aviation Act 
of IMS (40 OAC. 1364(a). 1431 and 1433). 
sec. 6(c). Department of Transportation Act 
i49 US.C. 1655(c)).) 

Nora.—The Federal Aviation Administra¬ 
tion baa determined that this document does 
not contain a major proposal requiring prep¬ 
aration of an Inflationary Impact state¬ 
ment under Executive Order 11831 and OMB 
Circular A-107. 

Issued In Los Angeles. Calif, on Decem¬ 
ber 27.1976. 

Lynn Lk Hink, 

Acting Director. 

FAA Western Region . 

|FR Doc.77-441 Plied 1-6-77:8:45 am| 


|Docket No. 10387; Amdt No. 1063) 

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

Recent Changes and Additions 

This amendment to Part 97 of the Fed¬ 
eral Aviation Regulations incorporates 
by reference therein changes and addi¬ 
tions to the Standard Instrument Ap¬ 
proach Procedures (SIAPs) that were re¬ 
cently adopted by the Administrator to 
promote safety at the airports concerned. 

The complete SIAPs for the changes 
and additions covered by this amend¬ 
ment are described in FAA Forms 8260-3. 
8260-4. or 8260-5 and made n part of 
the public rule making dockets of the 
FAA in accordance with the procedures 
set forth in Amendment No. 97-696 (35 
FR 5609). 

SIAPs are available for examination at 
tile Rules Docket and at the National 
Flight Data Center. Federal Aviation Ad¬ 
ministration, 800 Independence Avenue, 
S.W.. Washington. D.C. 20591. Copies of 
SIAPs adopted in a particular region are 
also available for examination at the 
h*' i dQuarters of that region. Individual 
copies of SIAPs may be purchased from 
the FAA Public Information Center. AI8- 
230. 800 Independence Avenue. 8.W.. 
Washington, D.C. 20591 or from the ap¬ 
plicable FAA regional office in accord¬ 
ance with the fee schedule prescribed in 
49 CFR 7.85. This fee is payable in ad¬ 
vance and may be paid by check, draft, or 
postal money order payable to the Treas¬ 
urer of the United States. A weekly 
t ransmittal of all 8IAP changes and ad¬ 
ditions may be obtained by subscription 
at an annual rate of $150.00 per annum 
from the Superintendent of Documents, 
U.8 Government Printing Office. Wash¬ 
ington. D.C. 20402. Additional copies 
mailed to the same address may be or¬ 
dered for $30.00 each. 

Since a situation exists that requires 
immediate adoption of this amendment. 
I find that further notice and public pro¬ 
cedure hereon Is impracticable and good 
cause exists for making it effective In 
less than 30 days. 

In consideration of the foregoing. Part 
$7 of the Federal Aviation Regulations is 
amended as follows, effective on the dates 

specified: 
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1. Section 97.23 is amended by orig¬ 
inating, amending, or canceling the fol¬ 
lowing VOR-VOR/DME SIAPs. effective 
February 24. 1977. 

Augusta. ME—Augusta State Arpt.. VOR 
Rwy 17. Amdt. 11. cancelled. 

Augusta. ME—Augusta State Arpt.. VOR Rwy 
36. Original. 

Augusta. ME—Augusta State Arpt.. VOR/ 
DME-A. Amdt. 7. 

Augusta, ME—Augusta State Arpt., VOR/ 
DME Rwy 8. Amdt. 7. 

August La, MK— Augusta State Arpt., VOR/ 
DME Rwy 17. Orlg 

Manahawkln, NJ—Manahawkln Arpt.. VOR- 
A. Original. 

Hickory. NC—Hickory Municipal. VOR Rwy 
24. Amdt. 18. 

8ilcr City. NC—Siler City Municipal. VOR/A, 
Original. 

Arlington, TX—Arlington Municipal, VOR/ 
DME Rwy 34. AmdL 1. 

Dalian. TX—Addison Arpt.. VOR Rwy 16. 
Amdt. 13. 

Donna. TX—Addison Arpt.. VOR Rwy 33. 
Amdt 14. 

Dal la*. TX—Dallas Love Field, VOR Rwy 18. 
Amdt. 18. 

Dallas. TX—Dallas Love Feld. VOR Rwy 36. 
Amdt. 10. 

Dallas. TX—Dallaa Love Field. VOR/DME 
Rwy 13R. Amdt. 3. 

Dallae. TX—Red bird Arpt.. VOR Rwy 13. 
Amdt. 3 

Dallas. TX—Red bird Arpt, VOR Rwy 17, 
Amdt. 1. 

Dallas, TX—Redblrd Arpt.. VOR Rwy 31. 
Amdt. 6. 

Morgantown. WV—Morgantown Muid-Walter 
L BUI Hart Field, VORTAC Rwy 18. Amdt. 
1. 

Boecobel, WI—Boacobel Arpt . VOR/DME-A, 
Original. 

Portage. WI—Portage Muni Arpt. VOR/DME - 
A. Original 

Richland Center. WI—Richland Arpt., VOR- 
A. Original. 

• • • effective January 10. 1977. 

Ft. Lauderdale. FL— Ft Lauderdale-Holly¬ 
wood Int i Arpt., VOR Rwy 8L, Amdt. 14. 
Ft. Lauderdale, FL—Ft Lauderdale-Holly- 
wood Intn Arpt,, VOR Rwy 13, Amdt. 12 
Ft. Lauderdale, FL—Ft. Lauderdale-Holly¬ 
wood Inti Arpt. VOR Rwy 27R, Amdt. 7. 
Bad Axe. MI—Huron County Memorial. VOR 
Rwy 3. Amdt. 3. 

Bad Axe, MI—Huron County Memorial. VOR 
Rwy 2). Amdt. 2. 

• • • cffectiix January 13. 1977. 

Cheraw, SC—Cheraw Muni Arpt.. VOR-A, 
Amdt. 4. cancelled. 

Cheraw. SC—Cheraw Muni Arpt.. VOR/DME 
Rwy 7. Orlg. 

• • • effective December 21. 1976 , 

Muskegon, MI—Muskegon County, VOR/DME 
Rwy 5, Amdt. 3. 

2. Section 97 25 is amended by origi¬ 
nating, amending, or canceling the fol¬ 
lowing 8DF-LOC-LDA SIAPs. effective 
February 24.1977. 

Auhum-Lewiston. ME — Auburn-Lewiston 
Muni Arpt.. LOC Rwy 4. Amdt I. 

Dallas. TX—Dallas Love Field. LOC (BC) 
Rwy 13R. Amdt. 10. 

Dallas. TX—Dallas Love Feld. LOC (BC) 
Rwy 31R, Amdt. 23. 

Fxrt Worth. TX—Meacham Feld, LOC (BC) 
Rwy 34R, Amdt. 6. 

• • • effective February 10.1977 
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Ft. Lauderdale. FL—F. Lauderdale-Bolly- 
wood Int'l Arpt., LOC (BC) Rwy 27R, 
Amdt. 4. 

• • • effective January 13.1977 

Nashville. TN—Nashville Metropolitan. LOC 
Rwy 31. Amdt. 2. cancelled. 

• • • effective December 16. 1976 

Oaleaburg. IL — Galesburg Municipal Arpt., 
LOC Rwy 2. Amdt. 1. 

3. Section 97.27 is amended by origi¬ 
nating. amending, or canceling the fol¬ 
lowing NDB/ADF SIAPs. effective Feb¬ 
ruary 24.1977. 

Auburn-Lewiston. ME — Auburn-Lewiston 
Muni Arpt., NDB Rwy 4. Amdt. 1. 

Portland. ME—Portland Inti Jetport, NDB 
Rwy 11. Amdt. 11. 

Hatteros, NC—Billy Mitchell Arpt, NDB Rwy 
6, Original. 

Dallas. TX—Redblrd Arpt., NDB Rwy 35. 
Amdt. 3. 

Dallas-Ft, Worth. TX—Dallas-Ft. Worth Re¬ 
gional Arpt, NDB Rwy 17L, Amdt. 2. 
Dallas-Ft. Worth. TX—-Dallas-Ft. Worth Re¬ 
gional Arpt, NDB Rwy 36R. Amdt 2. 

Fort Worth. TX—Meacham Feld, NDB Rwy 
34R. Amdt. 4. 

Morgantown, WV—Morgantown Muni-Wal¬ 
ter L. BUI Hart Feld. NDB Rwy 18. Amdt. 
11 . 

• • • effective February 10,1977 

Ft. Lauderdale. FL—Ft. Leuderdale-Hotly- 
wood Int'l Arpt.. NDB Rwy 13. Amdt. 11. 

Tell City, IN—Perry County Municipal Arpt., 
NDB Rwy 31. Amdt. 1. 

Arteela, NM Artcala Municipal Arpt.. NDB 
Rwy 12. Orlg. 

Arteela, NM—Arteela Municipal Arpt., NDB 
Rwy 30. Orlg. 

Harlingen. TX—Harlingen Industrial Air¬ 
park. NDB Rwy 17L. Original. 

• • • effective January 20.1977. 

Lincoln. NE—Lincoln Municipal Arpt, NDB 
Rwy 35L. Amdt 6. 

4 Section 97.29 Is amended by origi¬ 
nating. amending, or canceling the fol¬ 
lowing ILS SIAPs. effective February 24. 
1977. 

Portland. ME—Portland Inti Jetport, ILS 
Rwy li, Amdt. 14. 

Dallas, TX—Addison Arpt.. ILS Rwy 15. 
Amdt. 1. 

Dallas. TX—Dallas Love Field. ILS Rwy 13L. 
Amdt 24. 

Dali as-Ft Worth. TX—Dal las-Ft. Worth Re¬ 
gional. ILS Rwy 17L. Amdt. 6. 

Deilas-Pt. Worth. TX —Dal las-Ft. Worth Re¬ 
gional. ILS Rwy 17R, Amdt. 6. 

Da 11 as- Ft Worth. TX — Dallas-Ft. Worth Re¬ 
gional. ILS Rwy 35L, Amdt. 6. 

Dallas-F Worth. TX—Dallos-Ft. Worth Re¬ 
gional, ILS Rwy 35R. Amdt. 5. 

Morgantown, WV—Morgantown Munl-Wal- 
tcr L Bill Hart Feld. ILS Rwy 18. Amdt. 4. 

• • • effective February 10. 1977. 

Pt. Lauderdale. FL—Ft. Lauderdale-Hoily- 
wood IntT Arpt, Hfi Rwy 9L. Amdt. 7. 
Asheville. NC—Asheville Muni Arpt. ILS Rwy 
34. Amdt. 16. 

• • • effective January 20. 1977. 

Lincoln. NE—Lincoln Municipal Arpt., ILS 
Rwy 35L, Amdt. 6. 

• • • effective January 13. 1977. 

Sacramento. CA—Sacramento Metropolitan 
Arpt.. ILS Rwy 34. Original. 
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Nashville. TN—Nashville MetropollUn Arpt.. 
1LS Rwy 31. Original. 

5. Section 97.31 Is amended by origi¬ 
nating. amending, or canceling the fol¬ 
lowing RADAR SIAPs. effective Febru¬ 
ary 24. 1977. 

Nrw Smyrna Beach, FL—New Smyrna Beach 
Muni Arpt , RADAR-1, Original. 

• • • effective January 13 , 1977 

Daytona Beach. FI^-Daytona Beach Regional. 
RADAR-1. Original. 

DeLond. FL»—DeLand Muni-Sidney H. Taylor 
Field. RADAR 1. Original. 

6. Section 97.33 is amended by originat¬ 
ing. amending, or canceling the following 
RNAV SIAPs, effective February 24 . 1977 . 

Arltngton. TX—Arlington Municipal Arpt • 
RNAV Rwy 34. Arndt. 1. 

Correction 

In Docket No. 16311, Arndt No. 1051, to 
part 97 of the Federal Aviation Regula¬ 
tions. published In the Federal Register 
dated Monday. December 20. 1976, on 
page 55333. under Section 97.25 • • • 
change effective date of Tyler. TX— 
pounds field. loc(BC) Rwy 31, Arndt. 12 
from January 27, 1977 to February 24. 
1977. 

In Docket No. 16282. Arndt. No. 1048, 
to part 97 of the Federal Aviation Regu¬ 
lations. published in the Federal Register 
dated Friday. November 26. 1976 on page 
52049, under Section 97.23, effective 
January 6. 1977 • • • White Plains. NY— 
Westchester County. VORTAC Rwy 23. 
orlg redesignated as VORTAC-A. OHIO. 
(Seca 307. 313. 601. 1110. Federal Aviation 
Act of 1968; 49 US.C. 1438. 1354. 142!. 1810, 
and Sec. 6(c) Department of Tr»importation 
Act. 49 UB.C. 1656(C).) 

Issued In Washington. D.C.. on Decem¬ 
ber 24, 1976. 

James M. Vines. 

Chief , Aircraft Program* Division . 

Note: Incorporation by reference pro¬ 
vision* in U97.10 and 97.20 ( 35 FR 5610) 
approved by the Director of tho Federal 
Ft center on May 12. 1969. 

|Fit Doc.77-177 Filed 1-5-77:8:45 am] 


SUBCHAPTER A—ECONOMIC REGULATIONS 
(Docket No. 27769; Reg KR 9791 
PART 221a—FARE SUMMARIES 
Issuance of a New Part 

Correction 

In FR Doc. 76-37713 appearing at 
page SS865 in the Issue of Thursday. 
December 23. 1976 the following correc¬ 
tions should be made: 

1. On page 55868. In the third col¬ 
umn. paragraph <g) of $211a.3 should 
read as follows; 

<g> Bach fare summary shall provide 
an address from which any person can 
obtain by mail a copy of any other fare 
summary issued by that carrier, and shall 
contain a statement to that effect. In 
addition, each carrier shall provide, at 
each of Its locations, forms by which a 
person may request copies of any sum¬ 
maries issued by the carrier by Ailing 
out the form and submitting it to the 


carrier’s employee in attendance. Any 
such request shall be satisfied by the car¬ 
rier by putting the requested summaries 
in the mail, addressed to the person 
making the request, not more than 7 
days after receipt of the request. 

2. Section 22ta.4 should be added as 
follows: 

§ 221 n. i Content*. 

<a> A fare summary shall describe 
each type of passenger fare, except for 
group fares, offered to the public by a 
carrier from the point of origin < airport 
or metropolitan area) to which the 
summary applies, to selected destina¬ 
tions, as set forth in I 221a,6. For pur¬ 
poses of tills requirement. “group fares 44 
means fares applicable only to groups 
of more than nine persons that are not 
assembled by the carrier or by a travel 
agent. 

<b> The fare description shall include 
both the actual amount of each fare in 
dollars and the general rules and con¬ 
ditions under which the fare is offered. 
The rules and conditions described shall 
include as a minimum the following: 

U> Restrictions as to dates of the 
year on which the fare applies, such as 
holidays and peak or off-peak seasons; 

(2) Hour-of-the-day and day-of - the - 
week limitations; 

(3) Minimum- and maximum-stay 
periods; 

(4> Round-trip requirement*: 

<5> Advance reservation, deposit, and 
refund or forfeit provisions: 

<6> Differential fares for children; 

(7) Provisions regarding the identity 
or number of the passengers, such as 
occupation or minimum number in 
group; and 

<8) Land-package or other additional - 
purchase requirements. 

<c> Each fare summary shall bear the 
date as of which the Information sum¬ 
marized is represented as being accurate, 
together with a statement to the fol¬ 
lowing effect: 

This la only a general nummary of the 
rule* and condition* that apply to the listed 
fare* as of the date shown above The official 
tariffs ot current fare* for air travel to or 
from a location where ticket* are sold are 
available for examination at that location. 
A full statement of oil current fores, with 
their associated rule* and conditions, is 
contained in the official tariff* that are in 
effect and on file with the Civil Aeronautic* 
Board. 1825 Connecticut At*.. N W , Wash¬ 
ington. DC. 29426. 


CHAPTER II—CIVIL AERONAUTICS 
BOARD 

SUBCHAPTER C—-ORGANIZATION 
REGULATIONS 

|Reg OR-106, Arndt 52| 

PART 385—DELEGATION AND REVIEW OF 
ACTION UNDER DELEGATION: NON 
HEARING MA1TERS 

Delegation to Chief, Passenger and Cargo 
Rates Division, Bureau of Economics, 
To Approve Applications To Furnish Free 
or Reduced-Rate Transportation 

Adopted by the Civil Aeronautics 
Board at lbs office In Washington, D.C.. 
January 3, 1977. 


Section 385.14(e> of the Board’s Or¬ 
ganisational Regulations presently dele¬ 
gates authority to the Chief. Passenger 
and Cargo Rates Division of the Bureau 
of Economics to approve or disapprove 
applications to furnish free or reduced - 
rate air transportation to tavel agents. 

From time to time the Board has re¬ 
ceived. and generally approved, applica¬ 
tions to furnish free or reduced-rate air 
transportation to: (1) Instructors and 
travel agent organization administrative 
personnel participating in travel agent 
training programs for which the attend¬ 
ing travel agents receive free or reduced- 
rate transportation; and <2> military 
personnel traveling on official business of 
an air carrier to which they have been 
assigned for educational training pur¬ 
poses. Disposition of these application* 
involves no significant policy Issues or 
other matters warranting the Board’s 
consideration. Thus, the periodically 
recurring preparation and submission to 
the Board of drafts of orders approving 
or disapprov ing such applications, pres¬ 
ently done by the Chief, Passenger and 
Cargo Rates Division, involves an unnec¬ 
essary administrative workload. Accord¬ 
ingly. the Board is hereby delegating to 
the Chief, Passenger and Cargo Rates 
Division, the authority to dispose of such 
applications. 

Since this amendment affects a rule of 
agency organization and procedure, the 
Board finds that notice and public pro¬ 
cedure arc unnecessary, and that the rule 
may become effective immediately. 

Accordingly, the Board hereby amends 
Part 385 of its Organization Regulations 
04 CFR Part 385) effective January 3, 
1977. as follows: 

Amend $ 385.14 by adding new para¬ 
graphs <f> and (g) to read as follows: 

§ 385.14 Delegation to the Oticf, Pan* 
eenger anil Cargo Hale* Division. Bu¬ 
reau of Economic*. 

• • • • • 

<f> Approve or disapprove applications 
for permission to furnish free or reduced - 
rate air transportation to instructors and 
travel agent organization employees in 
connection with travel agent training 
programs to which travel agents are ac¬ 
corded free or reduced-rate air trans¬ 
portation. 

(g> Approve or disapprove applica¬ 
tions for permission to furnish free or 
reduced-rale air transportation to com¬ 
missioned and enlisted military person¬ 
nel when on official business of an air 
carrier to which they have been assigned 
for educational training purposes. 

(Sec. 204(a) of the Federal Aviation Act of 
1956. a* amended. 72 fitat. 743; (49 U&C. 
1324). Reorganisation Plan No. 3 of 1961, 76 
sue 637. 20 FR 5989; (49 U23.C. 1324 

(not*).)) 

By the Civil Aeronautics Board. 

Phyllis T. Kayloi, 
Secretary. 

|FR Doc.77 487 Filed 1-5-77:8:45 om| 
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RULES AND REGULATIONS 


Title 49—Transportation 

CHAPTER I!—FEDERAL RAILROAD AD¬ 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

|Docket RAR-ai 

PART 225 — RAILROAD ACCIDENTS/INCI- 
DENTS: REPORTS, CLASSIFICATION 
AND INVESTIGATIONS 

Conforming Amendment 

The Federal Railroad Administration 
• FRA) is making a minor amendment 
to Appendix B of Part 225 to conform 
with the amendment to i 225.9 *49 CFR 
225.9) published in the April 15, 1976 
Lssuc of the Federal Register (41 FR 
15847). This conforming amendment 
merely substitutes the *vord “telephonic” 
for “telegraphic” in Appendix B—Sched¬ 
ule of Civil Penalties, published in the 
July 26. 1976 issue of the Federal Reg¬ 
ister (4) FR 306491. 

Since this amendment is merely con¬ 
forming in nature and docs not impose 
any additional burden on any person, no¬ 
tice and public proceeding thereon are 
unnecessary. For the same reasons, FRA 
has determined that a regulatory impact 
evaluation pursuant to the policies of the 
Department of Transportation published 
in the April 16. 1976 issue of the Federal 
Register (41 FR 16200) is not warranted. 

In consideration of the foregoing Ap¬ 
pendix B of Part 225 is amended by sub¬ 
stituting the word “telephonic” for “tele¬ 
graphic," effective on January 6. 1977. 
As amended It reads as follows: 

AlTENDIX B .—Srhtilult of civil P* 


Mellon Ytototkm Intentional 

violation * 


2 A.R. TrVfduxiie reports of 
wuitt acckknu.'lo 

rklenta_ _ _ 

*11 HrftortJ of arrfctrnu/ 
lucklm Is. 

Jutnl v( nr rations: 


lb) and __ 

J25.3S Kwortlkw’piaf_ r ... 

iifl.27 KebnOot) of records... 


H.ono 

$3,000 

1,000 

3,000 

|,0W» 

3.000 

A00 

750 

boo 

7 to 

500 

7M) 


* For the tmrtioora of this >rL*shik«, an inteiillonal 
rtofctfjon l» thn kno» tnjr and willful (allure of a c*rrtar. 
1U othoT* or ajrrnta to comply with Lb* jirovbionn of 
UiiM port. The Administrator rostrvoa the authority to 
wv-si the oautmuxn r* «alt> of f2.SU) for a vkAaikni of 
any acctkm or sutaertion ountaUted In pt. 215. 

(Section 209. 84 SUtt. 076. 88 SUt. 2165 (45 
438): 1 1.49(a), regulation* of the 
Office of the Secretary of TranaporUtlon. 40 
cm 1.49(H),) 

Issued in Washington, D.C. on Decem¬ 
ber 30. 1976. 

Asaph H. Hall, 
Administrator. 

[FR Doc.77-402 Filed 1-5-77:8:45 am) 


| Docket RAR 2| 

PART 225 —RAILROAD ACCIDENTS/INCI¬ 
DENTS: REPORTS, CLASSIFICATION 
AND INVESTIGATIONS 

Amendments Concerning Reporting of 
Railroad Accidents 

On November 22, 1976, the Federal 
Railroad Administration (FRA) pub¬ 


lished a notice of proposed rulemaking 
in the Federal Register (41 FR 51428) 
proposing to amend several provisions 
governing the reporting of railroad acci¬ 
dents, incidents. Interested persons were 
invited to submit written comments by 
December 21. 1976. No unfavorable com¬ 
ments were received and the proposed 
amendments are hereby adopted without 
change as set forth below*. 

The proposed revisions to forms FRA 
F6180.45 (Annual Summary of Railroad 
Injury and Illness) and F6180.55 (Rail¬ 
road Injury and Illness Summary) have 
been approved by the Office of Manage¬ 
ment and Budget <OMB> in accordance 
with 44 U.8.C. 3509. The revised forms 
were approved by OMB on November 17. 
1976 (OMB approval Nos 004-R4037 and 
004-R4009). 

The FRA has evaluated the regulatory 
impact of these amendments in accord¬ 
ance with the policies of the Department 
of Transportation as stated in the 
April 16. 1976 issue of the Federal Reg¬ 
ister (41 FR 16200) and determined that 
their impact will be minimal. The basis 
for this determination is identical to 
that contained in the NPRM. 

In consideration of the foregoing. Part 
225 of Title 49 of the Code of Federal 
Regulations is amended as set forth 
below: 

1. By amending | 225.11 to read as fol¬ 
lows: 

§225.11 Itr port in- of arri<!«-ui»/mri- 
tlcnln« 

(a> Each railroad subject to this part 
must submit to FRA a monthly report of 
all railroad accidents/incidents described 
in 8 225.19. The report must be made on 
the forms prescribed In ft 225.21 and must 
be submitted within 30 days after expira¬ 
tion of the month during which the ac¬ 
cidents/Incidents occurred. Reports must 
be completed as required by the current 
FRA Guide for Preparing Accident/Inci¬ 
dent Reports. A copy of this guide may be 
obtained from the Office of Safety. Fed¬ 
eral Railroad Administration, 2100 Sec¬ 
ond Street. 6W.. Washington. D.C. 20590. 

(b) As part of each monthly report, 
each Class I railroad and switching and 
terminal company must include a copy 
of its “Monthly Report of Employees. 
8ervlce and Compensation” (ICC Wage 
Statistics. Forms'A and B) submitted to 
the interstate Commerce Commission for 
the same month. 

(c) As part of its monthly reports for 
March, June. September am! December 
of each year, each Class I railroad and 
switching and terminal company must 
include copies of the current quarterly 
Form OS-A report required by the Inter¬ 
state Commerce Commission. As part of 
its monthly reports for April, July. Octo¬ 
ber, and January of each year, each 
Class I railroad and switching and ter¬ 
minal company must include copies of 
current quarterly Form OS-B report re¬ 
quired by the Interstate Commerce 
Commission. 

2. By amending paragraph <d> of 
8 225.19 to read as follows: 


1221 

§225.19 Primary group of Afi'ldrut))/ 
incident*. 


<d) Group III — Death , injury or occu¬ 
pational illness. Each accident/Incident, 
arising from the operation of a railroad, 
must be reported on Form FRA F 6180.55a 
If it results in: 

<1) The death of any person from an 
injury within 365 days of the accident/ 
incident: 

(2) The death of a railroad employee 
from occupational illness within 365 days 
after the occupational illness was di¬ 
agnosed by a physician; 

(3> Injury to any person other than a 
railroad employee that required medical 
treatment; 

(4) Injury to a railroad employee that 
requires medical treatment or results in 
restriction of work or motion for one or 
more work days, one or more lost work 
days, termination of employment, trans¬ 
fer to another Job or loss of conscious¬ 
ness: or 

<5> Any occupational illness of a rail¬ 
road employee os diagnosed by a physi¬ 
cian. 

3. By amending paragraphs (b> and 
<c> of 8 225.21 to read as follows: 

§223.21 Form*. 


• • • • • 

<b) Form FRA F 6180.55—Railroad 
Injury and Illness 8ummary. Form FRA 
F 6180.55 must be filed each month, even 
though no reportable accident/incident 
occurred during the month covered. Each 
report must include an oath or verifica¬ 
tion. made by the proper officer of the 
reporting railroad, as provided for at¬ 
testation on the form. If no reportable 
accident/incident occurred during the 
month, that fact must be stated on this 
form. Class I and n llne-liaul and ter¬ 
minal and switching railroads, must 
show on tills form the total number of 
locomotive train miles, motor train miles, 
and yard switching miles run during the 
month, computed in accordance with 
Train-Mile, Locomotive-Mile. Car-Mile, 
and Yard Switching accounts in the Uni¬ 
form System of Accounts for railroad 
companies prescribed by the Interstate 
Commerce Commission in 49 CFR Part 
1200. 

<c) Form FRA P 6180.55a—Railroad 
Injury and Illness Summary (Continua¬ 
tion Sheet). Form FRA F 6180 55a shall 
be used to report all reportable fatalities. 
Injuries and occupational illnesses that 
occurred during the preceding month. 

• • • • • 

4. By amending paragraphs (a> and 
<b) of i 225.23 to read as follows: 

§ 225.23 Joint operation*. 

(a) Any reportable death or injury to 
an employee arising from an accident/ 
Incident Involving Joint operations must 
be reported on Form FRA F 6180.55a by 
the employing railroad. 

(b) In all cases involving Joint opera¬ 
tions, each railroad must report on Form 
FRA F 6180.55a the casualties to all per- 
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M>ns on lu train or other on-track equip¬ 
ment. Casualties to railroad employees 
must be reported by the employing rail¬ 
road regardless of whether the employees 
were on or off duty. Casualties to all 
other persons not on trains or on-track 
equipment must be reported on Form 
FRA F 6180.55a by the railroad whose 
train or equipment Is involved. Any per¬ 
son found unconscious or dead. If such 
condition arose from the operation of a 
railroad, on or adjacent to the premises 
or right-of-way of the railroad having 
track maintenance responsibility must be 
reported by that railroad on Form FRA F 
6180.55a 


<S«ca. 12 and 20. 24 Stat. 383.386. u amended 
(40 U-S.C. 12 and 20): aectlon* 1-7. 38 Stat. 
350. as amended (45 U.8.C. 38 43): sections 
202. 208. and 209. 84 Stat. 971 and 976 (45 
VBC. 431. 437. and 438); sections 6 (s) end 
(f). 80 Stat. 930 (49 UJB.C. 1655 <e) and (f); 
and section* 1.49 (o) (11). (b) and (n) of the 
regulations of the Office of Secretary of 
Transportation (49 CFR 1.49 (c)(ll). fh) 
and (nil). 

Effective date: February 1. 1977. 

Issued in Washington. D.C.. on De¬ 
cember 30. 1976. 

Asaph H. Hall, 
Administrator, 

(KR Doc.77-403 Piled 1-8-77;8:45 ami 


(Rulemaking Docket 8A-3. NoUos 4| 

PART 231—RAILROAD SAFETY 
APPLIANCE STANDARDS 

Box and Other House Cars 

On November 22. 1976. the Federal 
Railroad Administration (FRA) pub¬ 
lished a Notice of Proposed Rulemaking 
(NPRM) in the Federal Register pro¬ 
posing a three year extension of the pe¬ 
riod allowed for the completion of the 
removal of roof running boards (41 FR 
51429). Interested persons were invited 
to submit written comments by Decem¬ 
ber 21. 1976. No unfavorable comments 
were received by that date and the pro¬ 
posed amendment is hereby adopted 
without change. 

FRA has evaluated the regulatory im¬ 
pact of these amendments In accordance 
with the policies of the Department of 
Transportation as stated in the April 16. 
1976 issue of the Federal Register (41 
FR 16200) and determined that their im¬ 
pact will be minimal. The basis for this 
determination is the same as Dial de¬ 
scribed in the NPRM. 

8ince this amendment merely extends 
the mandatory completion date for re¬ 
moval of roof running boards from De¬ 
cember 31. 1976 to December 31. 1979. It 
may be made effective In less than 30 
days following publication in the Federal 
Register and shall become effective on 
January 1, 1977. 

In consideration of the foregoing. 
I 231.1 of Title 49 of the Code of Federal 
Regulations is amended, by substituting 
"December 31. 1979" for "December 31, 
1976" in the note, to read as follows: 
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§ 231.1 * Box ami oilier hotter car*. 

Norm.—After December 81. 1979, car* of 
UxXb type built on or before April 1. 1968. or 
under construction prior to that date and 
placed In service before October 1. 1966. must 
be equipped as nearly ss possible with the 
some complement of safety appliances, de¬ 
pending upon type, as specified In f 231.27 
for box and other house cars without roof 
hatches, or In 1231.28 for box and other 
house oars with roof hatches. Cars built after 
April 1, 1966, or under construction prior 
thereto and placed in service after October 1. 
1966, must be equipped, depending upon 
type, as specified In I 23127 for box and other 
house cars without roof hAtehee, or in I 231.28 
for box and other house car* with roof 
hatches. 


(Safety Appliance Acts (45 UjS.C. 2. 4. 6 . 8. 
ID, 11-16, as amended. 49 US C. 1655(e); and 
Section 1.49(c) of the regulation* or the 
Office of the Secretary of Transportation, 49 
CFR 1.49(C)). 

Issued In Washington, D.C.. on Decem¬ 
ber 30. 1976. 

Asaph H. Hall. 
Administrator . 

| PR Doc.77-401 Plied 1-5-77;8;45 axnj 


Title 15—Commerce and Foreign Trade 

CHAPTER III—DOMESTIC AND INTERNA 

TIONAL BUSINESS ADMINISTRATION. 

DEPARTMENT OF COMMERCE 

PART 371—GENERAL LICENSES 
PART 377—SHORT SUPPLY CONTROLS 

Export Controls on Petroleum and 
Petroleum Products 

The Department of Commerce has re¬ 
viewed the current and projected domes¬ 
tic petroleum supply and demand situa¬ 
tion and. after consultation with the 
Federal Energy Administration, has de¬ 
termined that the current controls over 
the export of petroleum and petroleum 
products are consistent with the national 
interest and the purposes of the Energy 
Policy and Conservation Act (Pub. L. 
94-163> and must be continued for the 
first quarter of 1977. Quotas applicable 
to the export of petroleum products dur¬ 
ing the first quarter of 1977 are con¬ 
tained in Supplement No. 2 to Part 377 of 
the Export Administration Regulations 
as revised herein. 1 The Department has 
further determined thnt in order to 
maintain the export restrictions required 
by the Naval Petroleum Reserves Pro¬ 
duction Act of 1976 (Pub. L. 94-258), the 
Interim regulations promulgated there¬ 
under* will be continued pending the 
issuance of final regulations. 


‘Country quotas for Commodity Qroupa 
K. L and M. which have a rotating base 
period, are net out in Supplement No. 2 for 
each of the four calendar quarter*. The Coun¬ 
try quotas for the other Commodity Groups 
subject to quantitative restrictions remain 
unchanged from quarter to quarter; there¬ 
fore, the quotas set out for such commodities, 
unless hereafter revised, ore applicable to 
each quarter. 

* See Section III of Export Administration 
Bulletin No 160 dated September 30. 1976 
(41 FR 44155, October 7, 1976). 


In addition, this Bulletin contains the 
following modifications of the petroleum 
export regulations. 

(1) The provisions applicable to ex¬ 
changes of crude oil are being modified 
to authorize certain transactions only 
with persons or the government of an 
"adjacent" foreign state. 

(2) The regulations are modified to 
authorize licensing of exports, without 
quantitative restriction, of petroleum 
energy products produced from foreign- 
origin crude petroleum in refineries lo¬ 
cated in Guam and the State of Hawaii 
which products have been certified to be 
surplus to the needs of the local economy, 
including the ships' bunker and aviation 
fuel markets, and to local Department of 
Defense procurement needs This change 
in the regulations is deemed appropriate* 
in view of the unique geographic factors 
and marketing situation affecting re¬ 
fineries in Guam and Hawaii. 

(3) The regulations are being modifird 
to establish an interim procedure for the 
licensing of exports of naphtha and 
naphtha solvents during the first quar¬ 
ter 1977 until letters of quota participa¬ 
tion have been issued to exporters. Ex¬ 
porters who submitted Past Participa¬ 
tion Statements, as required by Export 
Administration Bulletin No. 160 in order 
to qualify for shares of the quotas estab¬ 
lished for the export of naphtha and 
naphtha solvents, were advised by memo¬ 
randum of December 2 of substantial dis¬ 
crepancies between the aggregates of the 
Past Participation Statements received 
and Census export statistics for these 
commodities during the same time 
period. Accordingly, they were directed 
to submit for audit by the Office of Ex¬ 
port Administration documentation sub¬ 
stantiating their claimed base period ex¬ 
ports of these commodities. The audit of 
this material, pow underway. Is expected 
to be completed in early February 1977. 
at which time letters of quota participa¬ 
tion will be issued to such exporters based 
on tlie results of this audit. 

Under the interim licensing procedure 
established herein, applications to ex¬ 
port naphtha and naphtha solvents 
against contracts calling for delivery 
prior to March 31. 1977. if accompanied 
by the required documentation, will be 
considered for the destinations shown 
on the face of an exporter's Past Partic¬ 
ipation Statements up to his average 
quarterly exports of that commodity to 
that destination during the base period. 
All licenses issued to an exporter under 
this interim procedure will be charged 
against any quota allocations estab¬ 
lished for that exporter for the first 
quarter 1977 and. if amounts licensed 
cannot be fully recouped out of the first 
quarter quota allocation, quota alloca¬ 
tions in subsequent quarters will be 
charged, as necessary. Applications to 
export naphtha and naphtha solvents to 
destinations or in cumulative quantities 
in excess of those shown on the appli¬ 
cant's Past Participation Statement will 
be considered only under the hardship 
and exceptions procedure described in 
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9 377.3 of the Export Administration 
Regulation*. 

(4) The regulations are also amended 
to exclude from General License G-NNR 
•Shipments of Certain Non-Naval Re¬ 
serve Petroleum Commodities) those 
commodities falling under Export Con¬ 
trol Commodity Number 3(6)B. because 
these commodities are subject to vali¬ 
dated licensing for reasons of national 
security. 

The Department continues to review 
its export control policies with respect 
to petroleum and other energy-related 
commodities in the light of relevant stat¬ 
utory authorities, the current and pro¬ 
jected supply/demnnd situation, and 
the Department s experience to date in 
the administration of the petroleum ex¬ 
port control program. In connection with 
this review, the Department continues to 
consult with other Federal agencies and 
is, reviewing comments received from in¬ 
terested persons in response to the in¬ 
vitation for comments contained in 
Export Administration Bulletin No. 160 
dated September 30. 1976 (41 FR 44155, 
October 7. 1976). 

Upon completion of this review, the 
Department anticipates that additional 
regulations relating to exports of pe¬ 
troleum and other energy related com¬ 
modities will be promulgate, including 
final regulations implementing the Naval 
Petroleum Reserves Production Act of 
1976. 

The requirements for notice of pro- 
loosed rulemaking and opportunity for 
comment have been waived by the De¬ 
partment: (a) because it has found un¬ 
der the Energy Policy and Conservation 
Act that compliance with such proce¬ 
dures would seriously impair the De¬ 
partment's ability to maintain effective 
ond timely controls over exports of pe¬ 
troleum and petroleum products; (b> 
because it believes that notice and pub¬ 
lic comment procedure on quarterly ex¬ 
tensions of petroleum controls, without 
substantial change, is both Impractica¬ 
ble and unnecessary, (c) because the 
limited changes to the regulations an¬ 
nounced herein either relieve a restric¬ 
tion imposed by the regulations or make 
technical corrections: and <d> as other¬ 
wise authorized In 5 U.S.C, 653. 

Written comments regarding the reg¬ 
ulations extended and adopted herein 
are solicited on a continuing basis. In¬ 
terested parties and government agen¬ 
cies should submit such comments to the 
United States Department of Commerce, 
Office of Export Administration. P.O. 
Box 7138. Ben Franklin 8tation, Wash¬ 
ington. D C. 20044. 

Accordingly, the Export Administra¬ 
tion Regulations are revised as follows: 

1. Section 371.16 is revised to read as 
lollows: 

§ 371.16 Ourral Urrii»r C—NNR; 

mcnl* of rrtinin Noil-Naval Rraerve 
petroleum romnioditir*. 

A general license designated G-NNR 
is established, subject to the provisions 
of 0 371.16, authorizing the export of 
any commodity listed in Petroleum 
Commodity Group Q (Sec Supplement 


No. 2 to Part 377) to any destination in 
Country Groups Q, T. V. W, and Y, and 
Canada Provided , That both of the fol¬ 
lowing conditions are met: (a) The com¬ 
modity is not included in (1) an entry 
on the Commodity Control List for 
which the Export Control Commodity 
number is followed by the code letter 
"A" or (2) Export Control Commodity 
number 3(6) (B); and <b) The exporter 
must, prior to the export of a commodity* 
under this General License G-NNR. 
assembled documtnary evidence estab¬ 
lishing that the commodity was not 
produced or derived from a Naval Pe¬ 
troleum Reserve. Such documentary 
evidence may take the form of the affi¬ 
davit prescribed in 9 377.6<e) (1»<iv). or 
it may consist of other documentation 
establishing the factual d*ta to be 
covered in such affidavit. The exporter 
shall retain such documentary evidence 
In his flies for the period prescribed in 
9 387.11 (e) of this chapter, and is put on 
notice that the Office of Export Ad¬ 
ministration will, in appropriate c^ses. 
conduct audits of exporters* records to 
determine that such documentary evi¬ 
dence is available covering each export 
of a commodity listed in Supplement No. 
3 to Part 377 of this chapter, that was 
made under a Shipper's Export Declara¬ 
tion showing General License O-^fNR as 
the authority for the export. Any com¬ 
modity listed in Petroleum Commodity 
Group Q which does not meet the con¬ 
ditions for export under General Li¬ 
cense G-NNR or GLV may be exported 
only under a validated license issued 
pursuant to f 377.6(d) (6» of this chap¬ 
ter. 

2. Tn 9 377.6 paragraphs (dxlXll) 
and (d)(7) are revised and paragraphs 
(d>«9) and (cm 8» arc added to read as 
follows: 

§ 377.6 lVirolrum end pdrukum prod¬ 
uct »• 

• • • • • 

<d> • • • 

( 1 ) • • • 

(U) The export will result directly in 
the importation into the United States 
of an equal or greater quantity of that 
same commodity, such transaction being 
carried out for convenience or increased 
efficiency of transportation with persons 
or the government of an adjacent foreign 
state: or 

• • * • • 

(7) Group N. An application for a 

validated license to export a commodity 
from Petroleum Commodity Group N n a 
established in Supplement No. 2 will be 
considered if submitted with supporting 
documentation as required by paragraph 
(e)(2) of tills section by the date spec¬ 
ified in Supplement No. 2. but only to the 
extent of such exporter's quota shares for 
such commodities. Pending establish¬ 
ment of an exporter’s quota shares in ac¬ 
cordance with paragraph (a) of this sec¬ 
tion licenses may be issued for the un¬ 
filled balance of contracts calling for 
delivery prior to March 31, 1977. to 
destinations listed on the applicant’s pre¬ 
viously submitted Past Participation 
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Statements for Group N commodities and 
for cumulative quantities not exceeding 
such exporter's average quarterly ex¬ 
ports to the destinations listed of such 
commodities during the base period. 
However, all such licenses Issued to an 
exisorter under this interim licensing 
system prior to establishment of such 
extorter's quota allocations will be 
charged against any quota allocations 
established for that exporter for the first 
quarter 1977 and. If necessary, for sub¬ 
sequent quarters. 

(9) Exemption from quantitative re¬ 
striction of petroleum products produced 
from foreign-origin crude petroleum in 
refineries on Guam and in the State of 
Hawaii. An application for a validated 
license to export from Guam or from the 
Si.ite of Hawaii a commodity from 
Petroleum Commodity Group B, C. D. E, 
r. G. K, L. M. N or P, which was produced 
from foreign-origin petroleum in a re¬ 
finer., on Guam or in the State of Hawaii, 
will be considered without quantitative 
restriction if accomrcnled by supporting 
do* mnentation os required by paragraph 
(e)(8) of tills section. 

(©)••• 

<8) Petroleum products derived from 
foreign-origin crude petroleum produced 
in and exported from Guam and the 
Slate of Hawaii. An application for a 
validated license to export from Guam 
or Hawaii without regard to quota re¬ 
striction a specified quantity of a com¬ 
modity from Petroleum Commodity 
Group B. C. D. E. F. G, K, L, M, N or P. 
which was produced from foreign-origin 
crude petroleum In a refinery* on Guam 
or in the State of Hawaii must be sub¬ 
mitted with the same documentation re¬ 
quired by paragraph (e)(2) of this sec¬ 
tion and with all of the following: 

11) a sworn affidavit by the applicant 
stating Uiat the petroleum commodities 
which he proposes to export (a) did not 
become available for export as a result 
of an exchange for products which would 
not qualify for exemption from quota 
restriction under tills subsection and will 
not be replaced by products which do not 
so qualify, (b) was produced exclusively 
from foreign-origin crude petroleum, and 
<c) have been reported to the Federal 
Energy Administration as surplus if. at 
the time of application, the commodity 
sought to be exported is subject to Fed¬ 
eral Energy Administration allocation 
regulations; 

til) a signed statement from a duly 
authorized official of the Government of 
the Territory of Guam or of the 8tate 
of Hawaii listing the particular petroleum 
commodities and the aggregate quanti¬ 
ties thereof which the applicant proposes 
to export during the calendar quarter for 
which he is applying for an export li¬ 
cense, and stating that such products and 
quantities are surplus to the projected 
needs during such calendar quarter of 
the Territory of Guam or the State of 
Hawaii, as the case may be, including 
the ships' bunker and aviation fuel mar¬ 
kets in such Territory or State; and 
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<Hil £ s xi»: d Matcmnnt from a duJy 
authorised official of the Department of 
Defense Fuels Supply Center of the De¬ 
fense Supply Agency listing the partic¬ 
ular petroleum commodities and aggre¬ 
gate quantities thereof which the appli¬ 
cant proposes to export during the 
calendar quarter for which he is apply¬ 
ing for an exrort license and stating that 
such quantities and products are surplus 
to the projected procurement needs of 
the subject agency during the applicable 
calendar quarter. 


The documents listed under para¬ 
graphs <eM8> <11 > and <iii» of this sec¬ 
tion need be submitted only once during 
each calendar quarter, and the applicant 
need only refer to his earlier submission 
of the subject documents for a particular 
calendar quarter when applying for ad¬ 
ditional licenses and state that to the 
best of his knowledge and belief the 
statements required by paragraphs <e> 
(8) ill) and <lli> of tills section have not 
been withdrawn or modified. 

8. Supplement No. 2 to Part 377 is re¬ 
vised to read as follows: 


Sui*PtKM»:NT Now 2 .—Petroleum nml ptlroUutn product* subject to shod >m pptv 

controls 


Schfdulr It 
No. 


rnmmtMilty (Wwrtptlun 


l riit o! <in«otKy 


MLTAOLkVM I.ICKM'KII U>W IN AUOOPANCt WITH HU. 177.4 (dMl* 


Group A; 

Xll.UIOM Cnide pcLroU*um t Ih< ludllif lai KUidft . ... __ _Ramhi. 

JClLOUTO randrurotautly (m hirtbw rrOiilnir ^_—.. 1X>. 


rcTKciui'M fAot»vn> fftTA/crr to tampayu* Met h um. am* nmnurAi. qpotas 


*3X1013 

33X1UW 

XCLWXO 

*32.2010 

332 . 2(00 

33X0000 

33X4000 

341. lies 

34L icm 

341.1040 

33X9110 

A2L40I3 


Orotap It: 

Aviation pftetoliur 
Group C: 

U«MtUnr, tu«\e —. . ...—.... 

I Jm.-w>llnr Miiullm: *s**nu, hydrocarbon compound* only, n.r.i*__ _ 

UioupD: 

krrndene, r&cvpt krrc**ttr t> Jnl furl_ 

Group K: 

J«4 f«ir!.. 


Group V: 

Distillate flirt uite 
Group Cl: 

Rrtldttal illfll tall* 
Group K 


Group L: 

i*rot«aric. 

Group M: 

Natural ira* liquid*. Inc India* LPO n.r.c...... 

Group N: 


ou p N: 

Nai'litin*, ralmml *plrti», aotvanta and other flnUbod light petroleum 


pfodticli, n.r.d. 
Naphtha solvent 


ParrvU. 

IX*. 

no. 

no. 

IX*. 

no. 

LX*. 

n«. 

Do. 

Do. 

Do. 

PoUUllt. 


rrmoucvu hu*puct» arnjixr to yaupatcp ucknwxo atrr hot qvotaj 

Group 11: 

»X 9100 Carbon black feedstock oil__________ Baimk. 

Group J: 

34b 1010 Synth, lk natural im « _ Thousand culrfc fctfc 

Ml.2000 Ga* manuUcUmd _ Do. 

Group r: 

33X0410 Patrofeum ookt. calcined. ... . Short tool. 

33X 9420 IvtroUuin ooko. excopi caklnod_ Do. 

ntfMtica raooccn atroscT to rno visions or unit* mac. 371.10 on mc. i77.*<d>(i) 


xasoofi 

ATX &oi» 

HMM 
XIX !4C0 
33XM2S 
33X0030 
33X&CK 
3XXIV04O 
33X004* 


A Gallon engine lubricating oil, v script M engine lubricating oil... 

Jet engine lut-rt eating oil......_7-_ T „„_ 

Automotive, dferol and marine engine lulirlcatlnf oil___ 

Turbin# lubricating oil litrludioc mortis___ 

Automotive gear odk..____ 

Red Mid pole olU_.________ 


33XNJW 


83X4310 

33X 8220 
33X8230 
33X9130 
33X9130 
31X9140 
33X9180 
33X9210 


33X9610 

SOXOKJD 


aright flock. 

Black alia_ 

Steam cylinder oila.. 


Lubricating oils. n.o.c.____ 

‘ ubrkatlug greaaaa__ 

etroleum Ubr, petrolatum, all grades..- 



Itarrrb. 
, Do. 

E 

Dow 

Dm 

Do. 

55 

Do, 
__ Do. 
„ Dollar \ 




Inf or trafttfcirmar oils 
tilnk and cutting oib. 

„ tnlnaral oila.. . . , 

NonluhricaUnr and ttOntoaTpatroiatun "ulU‘jv#Tc. 

Coal-tar asphaltum_..__ 

Pitch, from petroleum rranini... 

Fitch cok#___ 

PiUoimni asphalt_ _ _ 

Petroleum and »hak ail rrnidufi*. n*f*.c. 
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StiTPLr.MEMT No. 2. —Petroleum and petroleum products subject to short supply licensing 

eo ntrols — Con t i micd 


fWItedak B Commodity description Unit of quantity 

No. 


Dollar value. 

Do. 

Pound i. 

Thousand cubic feei. 
Pound!. 

Do. 

Gallon*. 

Pound*. 

Do. 

Cnt. cubic feet, 
Thoumnd cubic foci. 
Dollar value. 

Do. 

Cot short uwt. 

Do. 

Gallon*. 


_._Gallgna. 


Pound*. 
Do. 


M2.9610 Paving mixtures, bituminous, teased on asphalt and petroleum.. 

MX Wi) Asphalt and Ur Coalings. cement*. and pltrhca. . 

312.0»1 Butyleoe ....... 

512.0GCC Acetylene .... 

512. (UCO Ethylene_ _ 

511U906 Propy Jon# --—....... 

512.0016 Methanol, including natural . 

511 (*j 64 Isoprenc. .... 

ail 0991 Butadiene nKHVoincr.. . 

an 1305 Helium and mixtures rutiUlning helium 

SIX 1350 Hydrogen and rare gaars. n.e.c ...... 

MX SH30 Carbon monoxide and carbon dioxide ..... 

515.20Ti) lh-utertum ____________ 

51161 in Ammonia (anhydrous at in aqueous solution) torUHfer grade _ 

5116120 AmnwnU (anhydrous or In aqueous eoluUou) except ferllHrer grade . 

521.1000 Mineral tar . ... 

OroupQ: 

521.4010 Beniene, erode . 

521.4020 Toluene, crude .. 

521.4027 Xylene*, n.e.c. . _. 

521.4040 Tar oiU. chemicals, and etude produet* from coal, petroleum, and 
natural cm, n.e.c. 

• Natural iu and liquefied natural eu (LNG), and synthetic natural gss rommlixtW with natural ru (schedule 
B No. 941.10101 require export author!ration from the U.S. Federal Power Commission. tV* tec. 370. KHg) 

Notia 

S uantlttas: Report commodities In schedule D unit* a* Indicated above, 
ase periods: 

Commodity groups B. C, D. K. Y, and G: lan. 1,1971. through June 30,1073. 

CommodHy groups K. L. and M: The corresponding calendar quartet during the period Apr. 1,1972, through 
Mar. 81,1V73. 

Commodity group N: Jan. 1,1274, through June 30. 1976. 

Shipping tolerance- pet. 

Submission dates. 

Application* against historical quota*: Not prior to the beginning of the applicable quarter and received In 
the Office of Export Administration rtht later than the close of business on the 10th day prior to the end of the 
applicable quarter. 

Applications for hardship and all com modi ilea subject to validated licensing but not historical quotas- At 
any time. 

Country quota* for group D (scheduU fi So. 
333.3010, kerosene, except kerosene-type 
jet fuel) 

Quota 

Country: (Aorrefs) 

Australia. ....„ I. UR 


gr AKTaatT Cousctey Quotas: 4m Quartoi 1976 

Country quotas for group B (schedule B So. 
333.1016, aviation gasoline) 


Country: 


Belgium. 

Bolivia.... 


Canada.. 

Dahomey .. 

French Pacifio Islands... 

Gabon-- 

Honduras.. 

rCoast.’IIIim.rr 


reis) 

= 

.. 2,761 

____ At 

___*»* 

.~. 56 

-XftSi 

. 115 

__ arc 

__12,743 

Ivory Coast..—... «* 

Mexico...~.-.19,607 

Netherlands-.. 16,940 

Singapore........... 14,7<l 

AU other countries.----. 165 

Country quoins for group C (schedule B 

So. 33$. 1030, gasoline, schedule B So. 

333.1060, gasoline blending agents, hydro¬ 

carbon compounds only, R.C.C.) 


Country: 

Australia 

Austria... 

Bahamas. 



Brull 
Canada. 

Chile 
CotiRO 
Egypt.. 

Franca. _ 

French Pacific Islands. 

Gabon. --1_.Hra 

Germany. Federal Republic of.... 
Israel... 

ItAiy. 

Japan. 

Mexico. 

Netherlands. . __: > 

Nlrerla .. 

Ptru...~~. 

Philippine# . 

Singapore., . 

South Afrlr», Republic of 
United Kingdom 

Vrtveruela .. 

All other countries.. 



Country quotas for group K (schedule B So. 
333.3030, jet fuel) 


Country: 


Quota 

(bamU) 

. 91 

. 42.717 

.. W.l» 


French Pacific Islands _____ 20,141 

Germany. Federal Republic of _ _ _ 3.9M 

India. ...-. ItJ 

bM 106 

Italy. . .. . 3H 

Japan. . . fcA» 

Leeward and Windward Islands. 1, KW 

Mexico.. .~ . 140.791 

Motambique ..—-——- « 

Netherlands- - 46,089 

Nigeria._ _ 143 

117 
556 
56 
XII* 
165 
3U 


Country quotas for group F (schedule B So. 
333.3000, distillate fuel oils) 


Country: 

Bahama* 

Canada.. 

Colombia 
Denmark 
French Pacific Islands. 


{bmrrtUy 
. 3.125 

113.263 
36.365 
22,419 
11.616 


South Africa. Hr public of.. 

fhrsdMi.. 

Culled Kingdom. 

Venetucla.... 

All other eountrka.. 


Japan..... 49,195 

Mexico. 760,263 

Netherlands... 56,685 

Netherlands Antltlrs. .... •• 94.072 

Peru...— 13.377 

Surinam. .. *77 

United Kingdom.—.~ «9.l*5 

All other countries... L3$« 
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Country quo’oA for group C (schedule B No. 
332. (000 . residual fuel oils) 


Country: 


HcUrtutn -- 

Braril .. 


Q**U 
tmrrU 
. 110,780 
. 11,774 
. 12,804 
M, 062 
. KB, 3M 
. 14,182 
. 52,008 
. 2,408 

. 10.007 
10,700 
11,025 


Canary bland* 

Denmark.. 

Krww. ... 

Kriutfb PaeUVc 1 
Gre*ce... 

liilaml.. WMWWWWW—i 

Italy. J51.J2 

j^pwT!. 271.401 

L^ward and Windward letanda-12.745 

M rtfco __ 643,400 

Nr l hr flat irl«-------- 

Nrthi rlautla AutUles- — 

Panama. 74.7JJ 

Pant,_r-i-30, 821 

Phil((M>ilM«- — JJJ 

Poland__ 

South Africa. Urputdleof..- — JJ.433 

Spain.... 

Kw.Jm... — 3HJ 

United Kingdom-...--- 

All othor ooantrka.-- 414 


Country quotas for group K (schedule B No, 
$41.1026, buianr ) 

(In barrels! 


Country quotas for group N (sehrduU B 
No. 332.9U0, naphtha; schfdule B No. 
621.4029, naphtha solvent) 


Quota Quota 

Country (banrb) (pounds) 

achrdulr It srhndub II 

No. 332.1*1 10 No. Ml Mill 


Argentina.—„ 

N Australia... 

Hcfelum___ 

Hruil... . 

Canada... 

CMk... 

Colombia_.___ 

(VsoU Hloa_— 

Franc**. __ — 

Orrrnany. Federal Ra> 

public of_ 

Guatemala..—. 

India.___ 

Iran...... 

Italy... 

Japan. __ ... 

Malaysia. _ _ 

Mexico..— - -- 

NoUmrtanda.___ 

New Zealand___ 

Nicaragua .. 

Pakistan. 

Peru..... 

PhUlppUiea__ 

8t»uln Africa, U-i»ubbe 

Trinidad....—^ 

United Kingdom.. 

Venezuela .. 

Alt other rountrko.. 


V-Ss 

M«1 

11, M! 

1,278.06s 

11.504 

172.112 

37.481.. 


63,57* 

24,3W 

54 

.W.704 

80 

100.646 

MJt 

9,1» 

7.068 

041 

3.936 

046,531 

LM0 

470 

9 

1.H80 

er 

*873 

2.6M 

236^704 

21,753 

15. 124 

.1.6QS 

220.06 

21,601 

833,833 

4!>, 471 

L006,504 

JL XiJ _ 


A6IS_ 

2,541 _ 



1.744 

*2*7 

49.176 

9.799 

307. V20 

961_ 


20. IH0_ 



444,742 

19.473 

226,916 


Country 

1st 

quarter 

2d 

quarter 

M 

quart «r 

4th 

quarter 

Brazil 




16.060 

1.340 

m.s* 

•77 

Canada. 

Meako. 

NflUarinb.. 
Ali other 
oounirto... 

1.709 

703 

j,H4 

100,336 

738 

1.17* 

174.916 

IA9Z7 

34£ 

Country quotas for group L (schedule B So. 
$41.1030, propane) 

lie tarreU) 

Country 

lit 

2d 

3d 

44b 


quarter 

quarter 

quarter 

quarter 





10,040 

Canada.. 

.. 4.931 

2.061 

1, Oft 

2,108 

Janon . . .. 300,809 


221.346 

032,447 

Hfijoa 

. S41.862 

MS. 894 

386.509 

707,696 

Now Zealand. 



1,041 

llO 

Allot tvor 





oounirim... 

3*514 

2.0W 

1,203 

619 


Country quotas for group M (schedule B No. 
$41.1040, natural gas liouids, including 
liquified petroleum gas (BPO), n.c.c.) 


(la barreM 


Country 

let 

quarter 

2d 

quarter 

3d 

quarter 

4th 

quarter 

Canada.. 

22.414 

17.87* 

15.9*4 

41.596 

Guatemala.. 

2.355 

737 

2.333 

L901 

Jaian. 

130,614 


2,06A, 061 

1.816,328 

NUzico. 

All oilier 

1,087,609 

1.7*3.400 

oountrle*.. 

3,940 

L0J0 

3.W6 

I.3M 


(dec. 4. Pub. L. 01-184. 83 3tut 842 ( 80 OAC. 
App. 2403>: K. O. 11533. 13 CFR 538 (1971). 
50 U.S.C. App 2403 nt (Supp. IV. 1074). u 
amended by SO 11007. 41 PR 0085 (1078): 
aecttou 103. Pub. L. 04-103. 89 8t*t. 871 (42 
U.8.C 0212); 8ec. 2. TO 11012, 41 PR 15825 
(1070); Sec. 201, Pub. L. 04 258. 00 Slat. 307 
(10 UJ8.C. 7420) ; Sec. 101. Pub. L. 03-153 ( 30 
UJB.C 158): Pub. L 04-363: Sec 2. BO 11040. 
41 PR 43707 (1070): Department Organiza¬ 
tion Order 10-3. dated Nor. 17, 1075, 40 PR 
58870 (1075). aa amended; and Domeotlo 
and International Buslaev Administration 
Organization and Function Order 40-1. dated 
November IT. 1075, 40 PR 50704 (1075). a 0 
amended.) 

Effective date of action: January l, 
1977. 

Raver H. Meyer. 
Director , Office of 
Export Administration. 

| PR Doc.70 38488 Plied 12-30-70;9.32 um| 


Title 18—Conseivation of Power and 
Water Resources 

CHAPTER I—FEDERAL POWER 
COMMISSION 

IDocket No. RM 75-111 

PART 11—ANNUAL CHARGES UNDER 
PART 1 OF THE FEDERAL POWER ACT 

Change in Annual Charges for Use of Most 
Government Lands 

December 29. 1976. 
On October 30, 1074. the Commission 
Issued a notice of proposed rulemaking 
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In this proceeding (39 FR 39055 (1974)), 
wherein it proposed to amend 8 11.21 of 
the regulations (18 CFR 11.21 (1974)), 
In accordance with section 10(e) of the 
Federal Power Act (16 U.S.C. 803(e)). 
revising the annual charges paid by li¬ 
censees to the United States for the use 
of its lands. 

Section 11.21. in its present form, sets 
out a nonexclusive list of factors which 
the Commission may consider in Axing 
reasonable annual charges for the use of 
Government lands other than lands ad¬ 
joining or pertaining to Government 
dams or other structures owned by the 
United States. In addition, it sets a mini¬ 
mum charge for the use of such lands 
and Axes a rate for use for transmission 
lines only. 

Annual charges for the use of Gov¬ 
ernment lands were originally based on 
project-by-project appraisals, a practice 
that was often uneconomic because of 
the excessive cost of appraisal in com¬ 
parison to the value of the land involved. 
As a result, in part, of this problem, the 
Commission in 1942 began to utilise a 
national average value per acre for Gov¬ 
ernment lands in calculating annual 
charges, and has continued to employ 
such a figure up to the present time. The 
urrent figure, used since 1962, is $60 
per acre. Applying the interest rate of 
4 percent used for annual charge pur¬ 
poses since 1942 to this average land 
value results in a uniform annual charge 
of $2.40 per acre. 

Section 11.21 specifies a rate of $8 per 
mile per year for 100-foot widths of 
transmission line right-of-way (the ac¬ 
tual charge per mile varies proportion¬ 
ately for lesser or greater widths). This 
rate Is equivalent to a charge of approx¬ 
imately $0.66 per acre, or 27.5 percent of 
the $2.40 per acre fee derived for the use 
of Government land other than for 
transmission line right-of-way. The 
theory has been that use for rights-of- 
way for transmission lines would not 
preclude some other uses of the land 
involved. 

The present i 11.21 sets a minimum 
annual charge for the use of Government 
lands under any license of $5 per year. 

Five alternative versions of a proposed 
amendment to 8 11.21 were presented in 
the notice of October 30,1974. Comments 
and suggestions were solicited, and re¬ 
sponses from 31 parties were received.' 


1 Responses were received from Alabama 
Power Company; American Public Power As¬ 
sociation; Senators John Tower and Lloyd 
Benuen of Texas. Senators Russell Long and 
J- Bennett Johnaton of Louisiana. Congress¬ 
man Charles WUeon of Texas, and Congrees- 
men OUlls Long. John Rauck. David Treen, 

*nd Joe Waggonntr of Louisiana (joint re¬ 
sponse); Chugmch Electric Association. Inc.; 
Denver (Colorado) Water Department; De¬ 
partment of Water and Power. The City of 
Los Angeles; Department of Water Resource#, 
otate of California; Environmental Protec- 
jioa Agency; Forest Service, United States 
Department of Agriculture; Oeorgla Power 
IcUho Power Company; Merced 
jjngatlon District; Montana Power Company; 

northwest Public Power Association; Pacific 
vsaa and Electric Company; Pacific Power A 


A number of the responses expressed 
the opinion that any increase in the 
charge for the use of Government lands 
would be inflationary and in violation of 
that portion of section 10(e) of the Fed¬ 
eral Power Act which provides; 

.in fixing such charges the Commis¬ 
sion shall seek to avoid increasing the price 
to the consumers of power by such 
chargee •••* *•• 

If it is assumed that utilities operating 
hydroelectric power generating facilities 
will eventually pass on their costs of oper¬ 
ation to their customers who purchase 
power, it can be seen that the imposition 
of any annual charges will cause an 
equivalent increase, however small or 
large, in costs which will generally and 
eventually come to be reflected to some 
degree in the bills of consumers. If the 
clause of section 10<e> quoted above pre¬ 
cluded absolutely the fixing of annual 
charges which increased consumers* ex¬ 
penses. it is difficult to see how annual 
charges in any amount could ever be im¬ 
posed. The clause, however, directs the 
Commission to "seek to avoid** such in¬ 
creases while performing its statutorily 
imoosed duty to fix reasonable annual 
charges which licensees are to pay for 
the purrose, inter alia . of recompensing 
the United States "for the use, occu¬ 
pancy. and enjoyment of its lands or 
other nro^erty . . Thus, an adjust¬ 

ment in these charges such that reason¬ 
able comoemation for the use of Gov¬ 
ernment lands U provided is not a viola¬ 
tion of the "consumer clause” of section 
l(he). 

The Commission, in Docket No. RM 
75-11. has considered and sought to 
minimize any potential effects the pro¬ 
posed change in 8 11.21 of the regulations 
might have on the price of power to con¬ 
sumers, while ensuring that the United 
8tates shall be adequately comoensated. 
through the payment of annual charges, 
for the use of Its land.* We believe that 
the charges resulting from this amend¬ 
ment. as ordered hereinafter, are reason¬ 
able and will not serve to significantly 
increase the economic burden of con¬ 
sumers of hydroelectric power. The in¬ 
creased cost that will be incurred by hy¬ 
droelectric power producers as a result of 
this adjustment of annual charges is 
minimal In relation to the total system 


Light Company; Public Service Electric and 
Gas Company; Public Utility District No. 1 
of Chelan County; Public Utility District No. 
1 of Snohomish County; Public Utility Dis¬ 
trict of Orant County; Puget Sound Power A 
Light Company; Sabine River Authority of 
Texas; Salt River Project; City of Seattle— 
Department of t Uhtlng; South Carolina Pub¬ 
lic Service Authority; Southern California 
Edison Company; Washington Water Power 
Company; United State* Water Resources 
Council; Wisconsin Valley Improvement Com¬ 
pany; Virginia Electric and Power Company: 
Division of Economic Studies of the Office of 
Economics of the Federal Power Commission. 

•18 U.8.C. 803(e). 

•Id. 

• Land use charges have not been adjusted 
since 1062. os stated above, through almost a 
decade and a half of generally Increasing real 
estate values nationwide. 


costa of moot producers of electric energy 
for retail consumption, and should there¬ 
fore have a similarly minimal economic 
impact on ultimate consumers. 1 

Lard Values 

The five alternatives, (A) through (E). 
presented In the notice of this proposed 
rulemaking provide for differing methods 
of valuing Government lands for annual 
charge purposes. The first three alterna¬ 
tives propose the use of average values 
on an (A) national, (B) regional, or (C) 
state basis, while the last two use an 
average national value for projects li¬ 
censed Initially or constructed prior to 
January 1, 1975, and an individual as¬ 
sessment of lands of unconstructed proj¬ 
ects licensed thereafter, determined 
either <D) as If the project were not to 
be constructed, or (E) taking into con¬ 
sideration the value of the land as a 
hydroelectric site. 

Both support of and opposition to each 
of the five methods for valuing Govern¬ 
ment lands for annual charge purposes 
proposed in the notice can be found In 
the comments submitted. Some responses 
favored the use of average values on a 
national, regional, or state basis, while 
other comments were particularly crit¬ 
ical of one or several of these bases. 
While several responses flatly opo6ed In¬ 
dividual appraisals of Government lands 
used In hydroelectric projects,* as pro¬ 
posed by Alternatives D or E, a number 
of others indicated Individual appraisal 
as the favored method of evaluation/ 

Appraisal of individual tracts of Gov¬ 
ernment-owned project lands to deter¬ 
mine value for annual charge purposes 
appears an attractive method at first 
glance, because of the seemingly greater 
potential such a method would have over 
the use of an "average** land value in ac- 


• la their response to the notice of this 
proposed rulemaking, Oeorgla Power Com¬ 
pany stated that adoption of Alternative A, 
calling for a $150 per acre land valuation 
coupled with a 6 percent Interest rate, 
“would not create an Immediate need for 
increased prices to (the) Company's cus¬ 
tomer*.’ 4 The charge ordered herein to very 
close to that discussed by tho Company In 
it* comments. 

•Eg. response* of Pacific Go* A Electric 
Co. and Public Service Electric and Gas Co. 

T The comments of the Division of Eco¬ 
nomic Studies of the Office of Economics of 
the Federal Power Commission Indicate ap¬ 
proval of Alternative appraisal method 
for newly licensed or constructed projects. 
The United SUtea Forest Service’s response 
favored “market value appraisal** for lands 
oontained in projects not completely con¬ 
structed prior to January 1, 1075, and In 
constructed projects at any time after that 
date when an application for licensing such 
a project was being considered by the Com¬ 
mission. This would result In individual ap¬ 
praisal* in re!icons!ngs, which would not be 
the case in Alternatives D or E. os proposed 
in the notice. The comments of the Sabine 
River Authority of Texas, Public Utility Dis¬ 
trict of Orant County, and Wisconsin Valley 
Improvement Co. Imply that there should be 
individual appraisals of all Government land 
subject to annual charges, even in the case 
of constructed projects. 
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curntely reflecting actual land values, at 
least at the time of the appraisal. For a 
period of five years, beginning in 1937. 
the Commission did In fact base annual 
charges on individual land appraisals for 
each project. It was found, however, that 
the expense associated with making these 
appraisals was quite often excessive when 
compared with the value of the land in¬ 
volved. leading to the development in 
1942 of an average value per acre for ap¬ 
propriate Government lands which has 
been utilized continuously since that time 
for annual charge purposes. 

Other practical difficulties besides ex¬ 
cessive costs remain as potential obstacles 
to a system of annual cliarges based on 
appraised land values. For projects al¬ 
ready constructed, the values of inun¬ 
dated lands and shoreline property would 
generally come to be distorted because 
of conditions created by the existence of 
the project.* Although relatively undis¬ 
torted land appraisals could probably be 
made in the case of an lincana true ted 
project, such appraisals would only re¬ 
flect the value of the subject land at the 
time the appraisal was conducted. Values 
could only be kept current by conducting 
subsequent re-appraisals on a periodic 
basis. Such a process would result In ad¬ 
ditional expense each time rc-appraisals 
to determine current values became nec¬ 
essary. In addition, rc-appraisals con¬ 
ducted after the completion of a project 
would probably face the problem of dis¬ 
torted land values described above. It 
must also be recognized that the art of 
land appraisal Is by no means an exact 
science, and the utilization of appraised 
values for annual charges might well 
lead to costly and time-consuming liti¬ 
gation over values computed In Individ¬ 
ual coses. 

The serious practical shortcomings of 
the individual land appraisal method In¬ 
dicate that an average value for Gov¬ 
ernment land should continue to be used 
for annual charge purposes. For the rea¬ 
sons stated below, we have chosen to use 
a uniform national average value for ap¬ 
propriate Government lands, as opposed 
to regional or state values. 

It has been the consistent practice of 
tills Commission for over 30 years to em¬ 
ploy a national average land value In 
computing annual charges. It has been 
demonstrated over that period that the 
use of a national average simplifies the 
administrative task of Commission staff 
and thus reduces the costs associated 
with yearly land use charge determtna- 


• As examples of tho ways In which the 
existence of a project alien* tho competitive 
market value of lends in its vicinity eo a* 
to intensify tho difficulty of making an ap¬ 
praisal for annuel charge purpose*. It can 
be neon that inundated lands would be ex¬ 

pected to have an artificially low competitive 
market value, while the valuo of shoreline 
property would generally be inflated upwards 
aa a result of being situated advantageous¬ 
ly along the project-created reservoir. 


tions* Regional or state averages seem 
to have the advantage of greater "local¬ 
ization" versus a single national figure, 
which arguably could lead to land use 
charges which more closely refiect "local" 
(in a regional or state-wide sense) land 
values. However, It has not been demon¬ 
strated that greater accuracy In land 
valuation would in fact tye generally ob¬ 
tained by the me of state or regional 
averages, or that any such speculative 
Improvement in accuracy would be sig¬ 
nificant enough to outweigh the obvious 
administrative economies accruing when 
a cingle nation-wide figure is used as the 
bash for annual charges.** 

Averages computed on a regional ba^is 
have the further disadvantage that the 
delineation of the geographic limits of 
any • region", denominated as such for 
annual charge purposes, would be a some¬ 
what arbitrary process, leading to the 
possibility of numerous disputes over the 
inclusion or exclusion of states in or 
from certain regions. 51 

Interest Rate 

In the notice of October 30. 1974. a 6 
percent Interest rate wus utilized in the 
five alternative proposals, although two 
external guidelines were presented for 
consideration and comment by respond¬ 
ents. One of these external guidelines 
was the discount or interest rate used 
for water resources planning by the UJ3. 
Water Resources Council (WRC) pur¬ 
suit to Pub. L. 93-251, a figure based 
primarily on the average yield of long 


•It should be noted that. In accordance 
with Section 10/e) or the Act (10 05.C. 803 
(e)). licensees are responsible for reimburs¬ 
ing the United Bt.\tes for the Commission's 
costs associated with the administration of 
Part 1 of the Act. 

»To employ state average land values for 
t*© comoutatlon of annual charges. Commis¬ 
sion Staff would have to perform such tasks 
as determining the values of Purest Service 
and Bureau of Land Management lands and 
the ratio between these lands used in li¬ 
censed projects, not onoe on a national basis, 
but many times on a state-by-state basis. 
It should be noted that for the Notice of Oc¬ 
tober 30. 1974, In Docket No RM70-11. the 
ratio of Forest 8ervice to BLM lands used In 
the computations was the national one. 
Therefore, while the national average value 
therein presented is valid and proper, the 
state averages are probably suspect, and 
would have to be recomputed in significantly 
more tedious fashion were state average val¬ 
ues to be adopted for use in the calculation 
of annual charges. 

“To illustrate. Northwest Public Power 
Association's response vigorously protested 
the grouping of Oregon and Washington with 
California In the "Pacific*' region, as pro¬ 
posed by Alternative B of the notice of pro¬ 
posed rulemaking. It was contended instead 
that It would be more proper for these two 
states to bo in the proposed "Mountain" re¬ 
gion. It can easily be seen that the resolu¬ 
tion of such conflicts regarding which states 
belong In which regions would require sur¬ 
mounting difficult obstacles in factual deter¬ 
mination, and it Is not clear whether these 
conflicts could be overcome In other than 
an arbitrary fashion. 


tirm <15 years or more to maturity) U S. 
interest-bearing securities, which can be 
adjusted each year to reflect changes In 
yield and the associated changing Fed¬ 
eral borrowing costs but, because of a 
statutory requirement cannot change 
by more than one-quArter of a percent 
In any year. 1 * 

A number of resjjonsea suggested that 
the proposed 6 percent figure wti4 se¬ 
lected arbitrarily and therefore lacked 
sufficient validity to be used as a ba^ls 
In computing annual charges. Whether 
or not this Is so, the Commission in any 
case believes that the WRC rate provides 
the best figure for computing such 
charges. The WRC rate has a number of 
attractive features which make it the 
preferred choice for this purpose. It, too. 
is "more than a nominal charge but • • * 
lesss than • • • a commercial rate." ” 
However, it cannot be said that the WRC 
rate Is determined “arbitrarily." On the 
contrary, the rate ts determined by 
careful calculation to reasonably reflect 
current Federal long term borrowing 
costs. The Interest rate charged licensees 
for the use of Federal assets (Govern¬ 
ment lands) would be equal to the ex¬ 
pense the Federal government must bear 
for the use of private assets. The rate 
has a statutory base, 1 * with certain con¬ 
straints to insure the reasonableness of 
the rate in comparison to actual interest 
rates. The use each year of a current 
WRC rate in calculating annual charges 
for the use of Federal land * would en¬ 
sure that thl* facet of the charge would 
automatically remain up-to-date and 
would not have to be modified frequent!v 
by subsequent Rulemaking procedures. 

We believe that use of the WRC rate 
for this purpose is reasonalbe, has proper 
statutory constraints to ensure that It re¬ 
mains reasonable year-by-year, and will 
ensure that the Interest rate used re¬ 
mains current. For these reasons and 
others noted above, we believe that the 
WRC rate, as adjusted each fiscal year, 
is the best alternative to employ in cal¬ 
culating annual land use charges. We 
hesitAte. however, to base our regulation 
explicitly upon the actions of another 
Federal agency, over which we have no 
authority or control. Therefore, rather 
than ordering the adoption of the "WRC 
rate" by that term, wc will herein dc- 


«8ee 39 Fit 29242 (1074). The descrlpUon 
of the yearly adjustment has been altered 
slightly from that given In the notice of Oc¬ 
tober 30. 1974. to conform with the phra*ln;: 
suggested In the comments of the WRC in 
response to that notice. 

u FPC notice of proposed nitomakim.' 
Docket No. RM75-11 (October 30. 1974), slip 
opinion at 2. 

u Pub. L. No. 93-251. 80 (March 7. 1974). 

“The "current" rate for any year would 
be the rate prescribed for Federal agency 
use during the fiscal year ending on Septem¬ 
ber 30th of the calendar year for which an¬ 
nual charges are being levied. Thus, for ex¬ 
ample, bills mailed In early 1978 for land 
use in calendar year 1977 would employ the 
WRC rate for fiscal year 1977. 
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rrlbe the derivation of this rate and 
adopt this language in providing for the 
Interest rate to be used In calculating 
land use annual charges. 

Transmission Line Right-of-way Fees 

The notice of October 30. 1974. pro¬ 
posed a reasonable annual charge per 
acre for Government lands used os trans¬ 
mission Une right-of-way of one-half of 
t he chnrge imposed for use for other pur- 
roses. Historically, the Commission has 
determined that a reasonable fee for 
riiht-of-way usage of Government lands 
would be less than for other project uses 
of such lands, because the physical na¬ 
ture of a transmission line and its ap¬ 
purtenant structures makes the lands 
utilized as right-of-way especially sus¬ 
ceptible to multiple use. 

In the responses to the notice, we re¬ 
ceived u number of suggestions regarding 
the right-of-way charge, with proposals 
ranging from 10 percent to 75 percent of 
the charge per acre for other uses of Fed¬ 
eral lands. Those responses advocating 
lower percentages argued that there was 
not a 50 percent use of the right-of-way 
land by the transmission facilities, or 
that the facilities did not constitute a 50 
r ercent reduction in the productive value 
oJ the land. In favor of higher fees for 
transmission Une rights-of-way. it was 
pointed out that such easements have 
many detrimental effects, not only in pre¬ 
cluding a full range of multiple uses, but 
in increasing the potential for damage to 
adjacent lands and interfering with the 
management of resources in the 
icinity." 

Y. T e feel there Is a certain amount of 
merit in both positions, and have chosen 
to retain the 60 percent figure utilized 
Jn the notice because we believe It is a 
fair and reasonable reflection of the lim¬ 
ited nature of transmission line right- 
or-way usage, on one hr.r J, and the un¬ 
desirable effects of such usage on re¬ 
sources and resource managements on the 
oC.er, 

Several responses to the notice in this 
matter urged that all Government land 
ti*>e charges be subject to ‘’offsetting" 
by the value of certain alleged "bene¬ 
fits" to the public provided by projects.” 


**'F&r example: A transmission Una across 
m geland hinder* the aerial application of 
■prtyt on adjoining rangeland*: accc*» roads 
arvd spurs required by utility companies for 
inspection and maintenance provide acceiw 
to and attract other usage which is often 
damaging to the watershed and increases Are 
potential; transmission lines ocroos canyons 
inhibit early attacks on Ores by low-flying air¬ 
craft used to bomb fire starts and ‘hotfpota’; 
transmission lines affect esthetics of land to 
an extent that usually lowers market value: 
and. the existence of tnuuanlaslon lines tn- 
creases the Are homrd to land traversed by 
them.” Response of U S. Forest Service, En¬ 
closure at 3. 

1 ' The response of Puget Sound Power & 
Light Co. went eo far as to assert that by 
providing for lesser charge* for transmission 
Une right-of-way, ‘The Commission admits 
that beneAclal usee of United Stales land 
Khould be recognised In adjusting annual 
charges.'* This Is erroneous. It is the par- 
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The public benefits which arc suggested 
as offsets to land use charges are gen¬ 
erally in the nature of purported recre¬ 
ational, fish and wildlife, and flood con¬ 
trol benefits. Section 10(a) of the Federal 
Power Act requires, however: 

(a) That the project • • • shall be *uch 
as In the Judgment of the Commission wUI 
be best adapted to a comprehensive plan for 
improving or developing a waterway or water¬ 
ways for the use or benefit of Interstate or 
foreign comerce, for the Improvement and 
utilisation of waterpower development, and 
for other beneficial public wtea. including 
recreational purpose3 • • • l« U SC 803(a) 
(emphasis supplied). 

Thus a condition precedent to the Is¬ 
suance of a license for hydroelectric de¬ 
velopment Ls the determination by the 
Commission that the operation of the 
project will be consistent with and best 
promote beneficial public uses. In order, 
therefore, to enjoy the privilege of using 
a public asset, Le. the nation's water¬ 
ways. for power development, a licensee 
must have satisfied the Commission 
that the public benefits from the project 
are of sufficient magnitude to ensure 
that the project is the one "best adapted 
to a comprehensive plan" for the devel¬ 
opment of such beneficial uses. License 
articles are often drafted which specif¬ 
ically direct licensees to perform acts 
providing or increasing such benefits, if 
the Commission believes such articles are 
necessary to guarantee that section 10 
(a) 1$ satisfied. The argument that a 
licensee may reduce its statutory obli¬ 
gation to pay charges for the use of lands 
of the United States by offsetting the 
value of certain benefits provided, when 
the licensee’s right to construct, main¬ 
tain, and operate its project depends 
In part on its provision of such benefits, 
is untenable. The "remuneration" to the 
licensee, if any is due, for providing 
these benefits is the Commission’s per¬ 
mission to operate the project; no fur¬ 
ther compensation. In the form of a 
credit in annual charge levies, is due or 
owning. The promotion of beneficial pub¬ 
lic uses is a statutory requirement for 
those holding hydroelectric licenses from 
the Commission. 

Or mm Provisions 

While we believe that $150 per acre is 
a reasonable and proper national aver¬ 
age value of government lands to be 
used In assessing licensees’ annual 
charges, we arc prepared to further les¬ 
sen the impact that this increase in value 
would have on annual charges paid by 
the licensees. Accordingly, rather than 
immediately implementing the full 
amount of this reasonable land value in 
calculating annual charges, we are set¬ 
ting out a schedule, as shown below, 
providing for a gradual increase in the 
value of government lands for annual 


ticular physical nature of transmiaalon line 
right-of-way. and the historical view of the 
roe of land for such easement*, which makes 
lender annual charges appropriate for such 
limited use. not any offsetting of purported 
benefits. 
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charge purposes over the next three 
years until the full value of $150 is 
reached. The schedule is as follows: 

Calendar year for which annual charges are 

billed: 

Value per acre to be 
used tit calculating 
annual chargea 

IW7.$90 

137 ®. 130 

1079 and subsequent, until further 
Comm 1 mI on action...iso 

This action should further serve to reduce 
the impact on licensees of this amend¬ 
ment of { 11.21 of the regulations. 

In order that the administrative costs 
associated with the collection of annual 
land use charges with respect to each 
project might be recovered, the mini¬ 
mum annual charge for the use of Gov¬ 
ernment lands under any license will gen¬ 
erally be $25. However, we believe it de¬ 
sirable at this time to avoid a substantial 
Increase in the minimum charge as it may 
affect very small projects. For this rea¬ 
son. the minimum land use annual charge 
for projects of 500 kilowatts or less in¬ 
stalled capacity will be $10. 

In the October 30, 1974, notice, an ef¬ 
fective date of January 1, 1975. was pro¬ 
posed for the changes in annual changes; 
the result of such changes would have 
thus appeared in billings to licensees after 
January 1, 1976. Because we ore now well 
post the pro}>osed effective date, and be¬ 
cause we still believe that the changes 
should operate prospectively, the amend¬ 
ment to S 11.21 of the Commission’s Reg¬ 
ulations ordered herein will take effect 
on January 1, 1977, and thus will flm 
appear in billings to licensees after Jan¬ 
uary 1, 1978. We have selected the first 
day of the calendar year for these 
charges to take effect so that one charge 
for the entire year can be computed by 
Commission Staff, 

'Hie Commission finds; (1) The re¬ 
vision made herein to the amendment 
proposed In the notice of proposed rule- 
making docs not impose a further burden 
on persons subject to these rules and 
regulations and does not amount to a 
substantial departure from the original 
proposal; therefore no further notice 
or hearing prior to adoption is necessary 

(2> The adoption of the amendment 
to the general rules and regulations un¬ 
der the Federal Power Act, hereinafter 
set forth. Ls necessary and appropriate 
for carrying out the provisions of the 
Federal Power Act. 

The Commission, acting pursuant to 
the provisions of the Federal Power Act. 
as amended, particularly sections 308 
and 309 (49 Stat. 858. 859; 16 U.S C. 
825(h)), orders: 

(A) Section 11.21 of Part 11. Chapter 
I of Title 18 of the Code of Federal Reg¬ 
ulations. is amended to read as follows: 

§ 11.21 Dm of Government lain!*. 

<a> Reasonable annual charges for re¬ 
compensing the United States for the 
use. occupancy, and enjoyment of its 
lands (other than lands adjoining or 
pertaining to Government dams or other 
structures owned by the United 8tates 
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Government* or Its other property, will 
toe fixed by the Commission. In fixing 
such charges the Commission may take 
Into consideration such factors as com¬ 
mercial value, the most profitable use 
for which the lands or other property 
may be suited, the beneficial purpose for 
which said lands or other property have 
been or may be used, and such other 
factors os the Commission may deem 
pertinent 

(b) Pending further order of the 
Commission and subject to adjustment 
os conditions may warrant, annual 
charges for the use of Government lands 
shall be set on the basis of the following: 

<1) Such lands shnll be valued at a 
national average of $90 per acre for the 
year 1977. $120 per acre for the year 
1978, and $150 per acre thereafter, and 
an interest rate, as determined under 
subparagraph (2) of this paragraph, 
shall be multiplied times that value to 
determine the annual charge per acre. 

(2) The interest rate to be utilised in 
determining the annual chnrge per acre 
for a calendar year shnll be the discount 
or interest rate which equals the aver¬ 
age yield during the fiscal year ending 
September 30th of the previous calendar 
year on Interest bearing marketable se¬ 
curities of the United States which, at 
the time the computation Is made, have 
terms of 15 years or more remaining to 
maturity, subject to the limitation that 
the interest rate to toe utilized for 
charges for 1977 is 6*» percent, and that 
the rate shall not be raised or lowered 
more than one-quarter of one percent 
for any year. 

<c> Pending further order of the Com¬ 
mission and subject to adjustment as 
conditions may warrant, annual charges 
for the use of Government lands for 
transmission line right-of-way only 
shall be based on a per acre charge 
which is one-half of the charge deter¬ 
mined under paragraph (b) of this sec¬ 
tion. 

<d) The minimum annual charge for 
use of Government lands under any li¬ 
cense shall be $25 for projects having an 
Installed capacity of more than 500 kilo¬ 
watts and $10 for projects with an In¬ 
stalled capacity of 500 kilowatts or less. 

(e) No licensee under a license issued 
prior to August 26. 1935. shAll be re¬ 
quired to pay annual charges in an 
amount greater than that prescribed in 
such license, except as may be otherwise 
provided In the license. 

(B) The amendment adopted herein 
shall be effective as of January 1. 1977. 

(C) The Secretary shall cause prompt 
publication of this order to be made In 
the Federal Reg ism. 

By the Commission. 

Kenneth P. Plumb. 

Secretary. 

(FR Doc.77-496 Filed 1-8-77;8:45 am) 
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Title 7 — Agriculture 

CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS: FRUITS, VEG¬ 
ETABLES. NUTS). DEPARTMENT OF 
AGRICULTURE 

(Navel Orange Reg. 395) 

PART 907— NAVEL ORANGES GROWN IN 
ARIZONA AND DESIGNATED PART OF 
CALIFORNIA 

Limitation of Handling 

This regulation fixes the quantity of 
Callfornla-Arizona Navel oranges that 
may be shipped to fresh market during 
the weekly regulation period January 7- 
13, 1977. It Is issued pursuant to the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended, and Marketing Order 
No. 907. The quantity of Navel oranges so 
fixed was arrived at after consideration 
of the total available supply of Navel 
oranges, the quantity currently available 
for market, the fresh market demand for 
Navel oranges. Novel orange prices, and 
the relationship v of season average re¬ 
turns to the parity price for Navel 
oranges. 

§ 907.695 N’avrl Orange Regulation 395. 

(a> Finding j. (1) Pursuant to the 
marketing agreement, os amended, and 
Order No. 907, as amended <7 CFR Part 
907). regulating the handling of Navel 
oranges grown in Arizona and designated 
part of California, effective under the ap-^ 
plicatole provisions of the Agricultural 
Marketing Agreement Act of 1937. as 
amended <7 UJ5.C. 601-674). and upon 
the basis of the recommendations and in¬ 
formation submitted by the Navel Or¬ 
ange Administrative Committee, estab¬ 
lished under the said amended market¬ 
ing agreement and order, and upon other 
available information, it is hereby found 
that the limitation of handling of such 
Navel oranges, as hereinafter provided, 
will tend to effectuate the declared pol¬ 
icy of the act. 

(2) The need for this section to limit 
the respective quantities of Navel ornnges 
that may be marketed from District 1, 
District 2, and District 3 during the en¬ 
suing week stems from the production 
and marketing situation confronting the 
Navel orange Industry. 

(1) The committee has submitted its 
recommendation with respect to the 
quantities of Navel oranges that should 
be marketed during the next succeeding 
week. Such recommendation, designed to 
provide equity of marketing opportu¬ 
nity to handlers In all districts, resulted 
from consideration of the factors enu¬ 
merated In the order. The committee fur¬ 
ther reports that the fresh market de¬ 
mand for Navel oranges is weaker than 
It was last week. Prices f.o.b. averaged 
$3.68 a carton on a reported sales volume 
of 851 carlots lost week, compared with 
$4.07 per carton on sales of 1.350 carlots 
a w eek earlier. Track and rolling supplies 


were 284 carlots on December 31, 1976. 

(il) Having considered the recommen¬ 
dation and Information submitted by the 
committee, and other available infor¬ 
mation. the Secretary finds that the re¬ 
spective quantities of Navel orange* 
which may be handled should be fixed 
as hereinafter set forth. 

<3) It Is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic Interest to give preliminary notice, 
engage in public rulemaking procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
553) because the time intervening be¬ 
tween the date when information upon 
which this section is based became avail¬ 
able and the time this section must be¬ 
come effective in order to effectuate the 
declared policy of the act is insufficient, 
and a reasonable time is permitted, un¬ 
der the circumstances, for preparation 
for such effective time; and good cause 
exists for making the provisions hereof 
effective as hereinafter set forth. The 
committee held an open meeting during 
the current week, after giving due no¬ 
tice thereof, to consider supply and mar¬ 
ket conditions for Navel oranges and the 
need for regulation; interested persons 
were afforded an opportunity to submit 
information and views at this meeting; 
the recommendation and supporting In¬ 
formation for regulation, including its 
effective time, arc identical with the 
aforesaid recommendation of the com¬ 
mittee, and Information concerning such 
provisions and effective time has been 
disseminated among handlers of such 
Navel oranges; it is necessary, in order 
to effectuate the declared policy of the 
act, to make this section effective during 
the period herein specified; and compli¬ 
ance with this section will not require 
any special preparation on the part of 
persons subject hereto which cannot be 
completed on or before the effective date 
hereof. Such committee meeting was held 
on January 4,1977. 

<b) Order. (1) The respective quan¬ 
tities of Navel oranges grown in Arizona 
and designated part of California which 
may be handled during the period Jan¬ 
uary 7, 1977, through January 13, 1977. 
are hereby fixed as follows: 

. <i> District 1: 769.000 cartons; 

<ii) District 2: 133.000 cartons; 
till) District 3: 48.000 cartons. 

(2) As used in this section, •"handled." 
"District I f M "District 2." "District 3/* 
and "carton" have the same meaning as 
when used in said amended marketing 
agreement and order. 

(Secs. 1-19, 48 8tat 31. as amended; 7 U.S.C. 
601-674) 

Dated: January 5.1976. 

Charles R Bradzk. 

Deputy Director . Fruit and Veg¬ 
etable Division, Agricultural 
Marketing Service . 

IFRDoc.77-744 Filed l-6-77;ll:42 am] 
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CHAPTER XVIII—FARMERS HOME AD^ 

MINISTRATION, DEPARTMENT OF AG¬ 
RICULTURE 

SUBCHAPTER D—GUARANTEED LOANS 

[PmHA Instructions 440.1 and 449.31 

PART 1843—FARMER PROGRAMS 
Loan Subsidy Rates, Claims, and Payments 

Amendments 

Section 1843.3, Part 1843, Title 7, Code 
of Federal Regulations <38 FR 20051, 
30102, 30533; 39 FR 15808) is amended 
by revising paragraph <h >. 

This amendment applies to loans on 
which a “conditional commitment for 
aucirantee” Is Issued after close of busi¬ 
ness, January 1,1977. This amendment is 
being published without notice of pro¬ 
posed rule making inasmuch as the in¬ 
terest rate to be charged is set by $ 1843.3 
of this part. The proposed rule making 
procedure is therefore unnecessary. 

As revised, $ 1843.3(h) reads as fol¬ 
lows: 

§ III 13.3 Unn rule* *, claim* and 

payment*. 

• • • • • 

<h> Current borrower. FmHA, and sub- 
3 idy rates. 

(In perrwnl] 


lutrrfut Maitmum Minimum 
I/uan tj|*r rsir to FmHA pahNdy 

bocronYr rut* rot* 


UL. A 8 0 

KM— Ixm* loan.. 583 

F.M— Annual 

•grating.*- 8 8 0 

KM- Major adjust¬ 
ment rrsl rstsn* 

and chattel*.. 8 8 0 

lU,8W Rt*_..... 8 8 3 


(7 U.SC, 1989; delegation of Authority by the 
Secretary of Agriculture (7 CFR 2.23); dele- 
gallon of authority by the Assistant Secretary 
for Rural Development <7 CFR 3.70).) 

Effective date: This amendment shall 
become effective on January 1,1977. 

Dated: December 30,1976. 

Frank B. Elliott, 
Administrator, 

Farmers Home Administration. 

(PR Doc.77-404 Filed 1-5-77;8:45 am] 


Title 47 — Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

(Docket No. 20863; FCC 76*1137) 

PART 13 — COMMERCIAL RADIO 
OPERATORS 

PART 83—STATIONS ON SHIPBOARD 
IN THE MARITIME SERVICES 

Reduction of Requirements for Radio 
Direct-Printing Telegraphy Equipment 
on Public and Limited Ship Stations 

Adopted: December 14. 1976. 

Released: December 29, 1976. 

Report and order—(Proceeding ter¬ 
minated.) In the matter of amendment 
of $$ 13.61 and 83.159 of the Commls- 


RULES AND REGULATIONS 

sion’s rules governing Stations in the 
Maritime Services to reduce operator re¬ 
quirements for radio direct-printing 
telegraphy equipment on public and lim¬ 
ited ship stations. Docket No. 20862, 
RM-2079. 

1. On July 9. 1976, we released a notice 
of proposed rule making in this Docket. 
The notice was published in the Federal 
Register on July 13. 1976 (41 FR 28800). 
The dates for filing comments and re¬ 
plies thereto have passed. 

2. The purpose of the rulemaking is 
to reduce the operator requirements for 
radio direct-printing telegraphy equip¬ 
ment on public and limited ship stations 
by permitting holders of third-class 
radiotelephone operator permits to op¬ 
erate radiotelegraph equipment aboard 
ship stations when such equipment Is 
used for radioteleprinter transmissions. 
Previously, only holders of at least a 
third-class radiotelegraph operator per- 
mit were allowed to operate a ship tele¬ 
graph station, and the Commission’s 
rules did not distinguish between a tele¬ 
graph station which transmits "CW” 
where highly skilled and trained radio¬ 
telegraph operators capable of using 
Morse code are necessary, and stations 
transmitting radio direct-printing 
equipment where such skills are not 
required. 

3. Comments were filed by the follow¬ 
ing organizations: 

a Collins Division of Rockwell Inter¬ 
national Corporation. 

b. Brown and Root. Inc. 

C. American Petroleum Institute. 

d. Communication Associates Incorpo¬ 
rated. 

e. American Institute of Merchant Ship¬ 
ping. 

f. Offshore Marine Service Association. 

All of the above organizations fully sup¬ 
ported the Commission s proposal and 
urged its adoption. 

4. Upon careful consideration of all 
comments filed In this proceeding, the 
Commission finds that it is unnecessary 
and burdensome to require that radio 
direct-printing telegraph equipment be 
operated by highly skilled and trained 
radiotelegraph operators capable of 
using Morse code, and the public interest 
will be served by reducing the operator 
requirements as contained below. 

5. Accordingly, ft is ordered. That pur¬ 
suant to the authority contained in sec¬ 
tions 4(i) 303 <b>. <f). <1>. and <r) of 
the Communications Act of 1934, as 
amended. Parts 13 and 83 of the rules 
are amended effective February 8. 1977, 
as set forth below. 

6. It is further ordered. That this pro¬ 
ceeding is terminated. 

(Sen. 4, 303, 48 8tat, aa amended. 1066. 1063 
<47 U8.C. 154,303).) 

Federal Communications 
Commission, 

Vincent J. Mullins, 

Secretary . 

Parts 13 and 83 of Chapter 1 of Title 
47 of the Code of Federal Regulations 
are amended as follows: 


1 Commissioners Lee and Hooks ab&ent. 
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A. In Part 13—Commercial Radio 
Operators: 

1. Section 13.61(g) <6) is amended to 
read as follows: 

§13.61 Operating authority. 

• •'at* 

(g) • • • 

<6> Ship stations or aircraft stations 
at which the installation is not used" 
solely for telephony, direct-printing or 
at which the power Is more than 250 
watts carrier power or 1,000 watts peak 
envelope power: 

Provided. * • • 


B. In Part 83—Stations on Shipboard 
in the Maritime Services: 

1. Section 83.159 is amended to read 
as follows: 

§83.139 Operator re<qiiiremen(B for 
ttoiirompuUor y stations. 

Minimum 

operator 

Description of station: authorisation 

Public ahlp telegraph, except direct- 

priiillng. all categories....T 2 

Limited ship telegraph, except direct- 

printing ... T- 3 

Public or limited ship direct-printing 

telegraph _____ P 3 

Public or limited ship telephone, more 
titan 250 watts carrier power or 1.000 
watt* peak envelope power..._ p 2 

• • • • • • 

|FR Doc.77-169 Filed 1-B~77;8:45 A«n| 


|Docket No 20839. FCC 76-lI4«| 

PART 15—RADIO FREQUENCY DEVICES 

Television Broadcast Receiver Antennas 

Adopted: December 15.1976. 

Released: December 30. 1976. 

Report and Order. In the mutter of 
amendment of Part 15 of the Commis¬ 
sion’s rules relating to television broad¬ 
cast receiver antennas. Docket No. 20839. 
RM-2576. 

1. A notice of proposed rulemaking In 
this proceeding was adopted by the Com¬ 
mission on June 9. 1976 <41 FR 23032), 
and released on June 16, 1976.* The 
notice specified that comments be sub¬ 
mitted on or before August 23, 1976, and 
reply comments on or before Septem¬ 
ber 13, 1976. Each of the comments has 
been carefully considered/ 

2. The Notice was issued in response 
to the Council for UHF Broadcasting 
<CUB> petition to amend Part 15 of the 
Commission's rules to require manufac¬ 
turers who ship television broadcast re¬ 
ceivers with affixed VHP antennas to also 
affix an effective UHF antenna. Also, if 
the VHP antenna be connected to the 
VHF antenna terminals, then the UHF 
antenna must be similarly connected to 
the UHF antenna terminals. As an 
amendment to I 15.65 of the Commis¬ 
sion's rules the NPRM proposed the 
following: 


* Published in the Feberal Register 
June 22. 1976 <41 FR 28082). 

* Appendix B contains a listing of all the 
parties who submitted comments. 
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Television receiver* marketed with an 
antenna affixed to the VHP antenna termi¬ 
nal* mu*! also have an antenna which Is 
capable of receiving all UHF televi*lon chan¬ 
nel* affixed to the UHF antenna terminal*. If 
a VHP antenna 1* provided with the receiver 
but not Affixed, a UHF antenna must also be 
provided. 

All but one of the comments supported 
In principle the proposed rule in the 
Commission's notice as a vital and neces¬ 
sary step toward achieving the goal of 
full comparability of UHF and VHF 
broadcasting. However, some of those 
commenting felt that the proposed rule 
did not go far enough. 

3. The Notice made it clear that the 
rule we proposed did not encompass the 
physical configuration, composition or 
technical efficiency of the antennas pro¬ 
vided by the manufacturer; only that the 

antenna be.capable of receiving 

all UHF television channels • • V" 
However, a humber of those comment¬ 
ing urged that wc require the UHF an¬ 
tennas to be '‘effective'* or “capable of 
adequately receiving all UHF television 
channels” or be “mechanically and tech¬ 
nically comparable." It was suggested 
that In the absence of such language a 
manufacturer could satisfy the proposed 
rule by simply connecting the bullt-ln 
VHF antenna to the UHF antenna 
terminals since any antenna will receive 
some UHF signal on all channels, al¬ 
though such an antenna would be of lit¬ 
tle practical benefit for UHF reception. 
While we do not believe that any reputa¬ 
ble manufacturer would attempt this 
type of circumvention. It should be made 
clear that such a procedure would not be 
considered acceptable. Thus, the lan¬ 
guage In the proposed rule will be 
changed to read "* • * designed for and 
capable of receiving all UHF television 
channels * • V The requested use of 
such words as “effective” or “adequate” 
would require that we establish technical 
criteria to define the terms. To do so 
would take us considerably beyond the 
scope of the notice. 

4. Some disagreement involved the use 
of the word "affixed.” CUB would like 
the rules to require the UHF and VHF 
antennas be “comparably” affixed. They 
argue that a disparity now exists in 
many Instances where the VHF rabbit 
ears or monopoles are permanently af¬ 
fixed in the body of the recetver. while 
the UHF loops and bowtie* are con¬ 
nected. if at all. to screw terminals on 
the outside of the receiver where they 
can be Jostled loose while being set up 
or moved. As pointed out in the com¬ 
ments of the Consumer Electronics 
Qroup of the Electronic Industries As¬ 
sociation (EIA/CEO), a requirement to 
permanently affix a UHF antenna to the 
receiver would cause severe practical dif¬ 
ficulties in the case of bowtie antennas. 
These antennas must be set off from the 
receiver when In use in order to func¬ 
tion properly. Thus. It would be imprac¬ 
tical to require affixing a UHF bowtie 
antenna to the receiver as opposed to 
the antenna terminals where it can be 
moved and oriented to function most 
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favorably. EIA/CEO docs not believe 
that requiring comparable or permanent 
affixation would be In the consumer's 
best interest. It should also be noted that 
several of the comments advocated the 
superiority of the UHF bowtie antenna 
over the simple UHF loop antenna. To 
require permanent affixation would make 
it considerably more difficult for those 
users who might wish to change the type 
of antenna supplied by the manufac¬ 
turer. Wc agree that the manufacturer 
should have sufficient leeway In the 
method of affixing the VHF and UHF 
antennas to permit the most practical 
use of each. However. If the VHF an¬ 
tenna Is permanently affixed, then the 
UHF antenna should be affixed in a man¬ 
ner that would reasonably insure that It 
will not become loose or detached in the 
normal course of being moved or ad¬ 
justed. 

5. It is recommended by both ETA/ 
CEO and GTE Sylvan la Incorporated 
(OTE) that the effective date of the 
antenna rules be 18 months after release 
of the Report and Order to allow tele¬ 
vision receiver manufacturers time to 
make the required tooling and shipping 
changes in an orderly manner. GTE 
states that lead time for minor tooling 
changes is between 14 and 18 months. 
CUB initially suggested a shorter time 
but does not object to any realistic time 
limit for compliance. Thus, to give 
manufacturers sufficient time to make 
the required changes, the effective date 
of 9 15.65(b) will be 18 months after the 
release of this Report and Order. Any 
television receivers manufactured or 
marketed by the manufacturer after 
that date must comply. Accordingly, the 
Commission strongly recommends that 
all new receiver models designed after 
the release date of this Report and Order 
meet the requirements of 9 15.85(b). 

6 . In consideration of the foregoing, 
the Commission finds that amendment 
of the rules as contained below Is in the 
public interest. Authority for these rule 
amendments is contained in sections 
4(1), 303<r) and <s) and 330 of the Com¬ 
munications Act of 1934. as amended. 

7. Accordingly,, it is ordered , That, ef¬ 
fective February 9, 1977, Part 15 of the 
Commission's rules is amended as set 
forth below, it is further ordered , That 
this proceeding is terminated. 

(8eo* 4, 303. 48 StAt.. as amend**. 1060 . 1083; 
sec. 330. 76 8tat. 161 (47 U8.C. 164. 303. 

330).) 

Federal Communications 
Commission.* 

Vincent J. Mullins, 

Secretary. 

8 ection 15.65 is amended by revising 
the headnote and by designating the 
current text as paragraph (a) and by 


•Joint Separate Statement of Chairman 
Wiley and Commissioner Fogarty and Sep¬ 
arate Statement of Oommlsaioner Quello filed 
a* part of the original document. 


adding the following as a new paragraph 
<b>: 

g 15.65 All-clmnncl IrloUum broadcuot 
reception: gcneml requirement; and 
antenna*. 

(a) • • • 

(b) Effective July 15, 1978, television 
receivers marketed by the manufacturer 
with an antenna affixed to the VHP 
antenna terminals must also have an 
antenna which Is designed for and capa¬ 
ble of receiving all UHF television chan¬ 
nels affixed to the UHF antenna termi¬ 
nals. If a VHF antenna Is provided with 
the receiver but not affixed, a UHF 
antenna must also be provided. 

Awcmoix B 

1. Comment* in thl* proceeding were filed 
by: 

Mohawk-Hudson Council on EduoAtlonsi 
Television. Inc. (WMHT-TV). 

Electronic Industrie* Association (Con¬ 
sumer Electronic* Group), 

Kaiser Broadcasting Company. 

Sony Corporation of America 
National Association of Broadcasters. 

Joint Comment* by licensee* of UHF Tele¬ 
vision Stations: Bahia De San Franc Uco 
Television Oo„ Birmingham Television 
Corporations, Connecticut Television lnc„ 
Forward Communications Corporation, 
Retlaw Enterprise* Inc.. Roy H. Park 
Broadcasting of Utica-Rome Inc., Spanish 
International Communications Corpora¬ 
tion. 

American Broadcasting Companies Inc. 
Gllpkore Broadcasting Corporation. 

8 torer Broadcasting Company. 

Council for UHF Broadcasting: Corporation 
for Public Broadcasting, Public Broadcast¬ 
ing Service. National Association of Broad¬ 
caster*. Association of Maximum Servlo* 
Telecasters Inc., Association of Independ¬ 
ent Television Stations Inc., Joint Council 
on Educational Telecommunications. 

OTE 8ylvanla Incorporated. 

Community Television of Southern Cali¬ 
fornia (cf al.). 

University of Vermont. 

Shenandoah Valley Educational Television 
Corporation. 

Metropolitan Pittsburgh Public Broadcast¬ 
ing Inc. 

Continental Urban Television Corporation. 
Consolidated Broadcasting Company. 
National Association of Educational Broad- 
casters. 

3. Reply comments were filed by; 

OTE Sylvanla Incorporated. 

CouncU for UHF Broadcasting (et al.). 
Association of Maximum Service Telecasters 
Inc. 

Electronic Industries Association (Consumer 
Electronics Group). 

JFR Doc.77-4 GO Filed 1-6-77:8:46 am) 


PART 21—DOMESTIC PUBLIC RADIO 
SERVICES (OTHER THAN MARITIME 
MOBILE) 

Adoption of FCC Form 409; Correction 
Released: December 28. 1976. 

ERRATA, see 41 FR 55352. 

In FR Doc. 76-37246, appearing at page 
55352 in the issue for Monday, Decem¬ 
ber 20. 1976, make the following change: 
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Iii the order adopt'd on September 28. 
1978 and released on December 17. 1976 
in the abpve-captioned proceeding <FCC 
76-908). correct J 21.15(1) <3). line 4 by 
Inserting the word “which” alter •‘with” 
and before “the”. 

Federal Communications 
Commission. 

Vincent J. Mullins, 

Secretary. 

(ER Doc.77-461 Piled 1 6-77:8:45 ami 


|Docket No. 20103; FCC 76-11741 

PART 73—RADIO BROADCAST 
SERVICES 

Automatic Transmission Systems at AM, 

FM and Television Broadcast Stations 1 

Adopted: December 21,1976. 

Released: January 5.1977. 

First Reprint and Order . 

1. The Commission has before it for 

consideration the Notice of Proposed 
Rule Making in the above-captioned pro¬ 
ceeding. and the comments and reply 
comments filed in response thereto. 
Twenty-six parties filed formal com¬ 
ments and four reply comments were 
filed. In addition, there were 143 letters 
and Informal comments received for as¬ 
sociation with this proceeding. A list of 
all respondents submitting formal com¬ 
ments and reply comments is included In 
attachment A, * 

2. The Notice of Proposed Rule Mak¬ 
ing adopted in this proceeding and re¬ 
leased on April 8. 1976 (FCC 76-280. 
Mimeo 39854 ) stated that the electronics 
technology lias now advanced to the 
stage where automatic controls can per¬ 
form numerous routine broadcast trans¬ 
mitter operating tasks now performed by 
licensed operators on continuous duty. 
With the use of modem electronic con¬ 
trol devices, coupled with an effective 
maintenance program, broadcast sta¬ 
tions can provide a technically high qual¬ 
ity and reliable service to the public 
while at the same time eliminating many 
of the operational requirements pres¬ 
ently existing. Many of these operating 
requirements were originally established 
when broadcast transmitting apparatus 
required continuous observation and ad¬ 
justments by skilled technicians. Fur¬ 
ther, use of automatic transmission sys¬ 
tems could permit modification of the 
responsibilities for technical observations 
by the station operating staff, and thus 
would justify a simplification of the op¬ 
erator requirements. 

3. In developing the technical stand¬ 
ards and operating procedures set forth 
in the Notice we were primarily con¬ 
cerned with five issues: (l) Procedures 
to Insure that the technical quality and 
reliability of broadcasting to the public 
would be maintained or improved; (2) 
utilization of ATS by stations without 
extensive replacement of existing trans¬ 
mitting equipment and monitoring ap- 


’ 8«e 41 TO 21793. 
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paratus: (3* reduction of the licensed 
duty operator requirements conshtc it 
with the existing provisions of section 
318 of the Communications Act; (4> pro¬ 
visions for optional use of ATS: and (5) 
establishment of a simple administrative 
procedure for authorizing the use of ATS. 

Score or ATS 

4. An automatic transmission system 
for broadcast stations was envisioned as 
a technique whereby the transmitter 
facilities could operate without the need 
to have an operator make routine equip¬ 
ment observations, adjustments, and 
switching functions throughout the 
broadcast day. The system could incor¬ 
porate devices that would automatically 
adjust or maintain critical operating 
parameters within the transmitting 
equipment and terminate the station 
emissions in the event of a serious mal¬ 
function that would interfere with the 
service of other stations. In addition, 
ATS could have devices to call attention 
to malfunctions resulting in subnormal 
service to the public and which would 
normally require the licensee to immedi¬ 
ately initiate corrective action. 

5. In reviewing the comments and sug¬ 
gestions received, it was apparent that 
some licensees were essentially looking 
forward to operation of a fully automatic 
unattended broadcast station. In para¬ 
graph 8 of the Notice we mentioned the 
possible relationship between automatic 
transmission systems and fully unat¬ 
tended station operation and invited 
comments on this issue in connection 
with requests for legislative amendments 
of the broadcast operator provisions of 
the Communications Act. Several parties, 
including the National Association of 
Broadcasters (hereafter identified as 
NAB) urged us not to consider unattend¬ 
ed broadcasting in connection with ATS 
rules by writing: 

NAB mu«t onee again empha&ize that the 
proceeding under consideration Is one of 
developing technical Rules and Regulations 
which would permit the use of unattended 
Automatic Transmission Systems. The Issue 
should not be confused by questioning the 
feasibility of permitting unattended auto¬ 
matic broadcast stations. 

Other respondents also questioned the 
desirability of unattended broadcast 
systems. Wes ting house Broadcasting 
(hereafter Westinghousc) comments: 

A suitable quality off-the-alr monitoring 
system should be provided at the studio lo¬ 
cation along with control and alarm center. 
In this respect, we do not beUore it is in the 
public Interest to carry ATS to the point of 
complete elimination of human participa¬ 
tion. 

The questions of the desirability of 
fully unattended broadcast station oper¬ 
ation cannot be resolved at this time and 
will not be considered further In this 
proceeding. We are making no judg¬ 
ments at this time as to whether future 
unattended broadcast station operation 
would or would not be in the public in¬ 
terest. The many considerations of un¬ 
attended operation should be addressed 
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la a proceeding addressed specifically to 
that issue, 

6. In the Notice of Proposed Rule Mak¬ 
ing wc envisioned that all AM. FM and 
TV stations, regardless of complexity 
could use automatic transmission sys¬ 
tems. Comments received raised a num¬ 
ber of technical questions that require 
further study in order for equipment 
manufacturers to develop and market 
the necessary monitoring and control de¬ 
vices. In fact, w r e were urged by several 
parties to issue a Further Notice of Pro¬ 
posed Rule Making with more explicit 
technical details upon which ATS moni¬ 
toring and control equipment could be 
designed. We wanted to avoid a furth-r 
notice If possible and have concluded that 
we can move forward with rules of suf¬ 
ficient details permitting FM and non- 
directional AM stations to immediately 
utilize ATS. Meanwhile additional work 
can proceed to resolve the remaining 
technical considerations applicable to 
ATS operation of TV stations and AM 
stations using directional antennas. Wc 
see no reason why these remaining tech¬ 
nical considerations cannot be resolve I 
within the next twelve months. Accord¬ 
ingly. the rules being adopted in thix 
First Report and Order will permit the 
design, testing, and use of ATS facility 
by FM stations and AM stations using 
non-dircctional antennas. 

7. We were also asked by many re¬ 
spondents to modify the existing techni¬ 
cal standards for the broadcasting serv¬ 
ices. Pacific Northwest wrote: 

Pacific Northwest favors the substantial re¬ 
laxation of existing transmission rules pro¬ 
posed by the Commission. Most particularly. 
Pacific Northwest favors provision tor tower 
legal limits on power and modulation. 

The respondents frequently told us 
that although responsible licensees woul l 
never choose to operate at lower than 
licensed power with reduced modulation 
levels, certain problems do arise that re¬ 
quire operation at less than maximum 
permitted levels. We were told that re¬ 
laxing the existing rules would be of 
great assistance to licensees, and that 
many notices or special temporary re¬ 
quests to the Commission for reduced 
power operation could be eliminated. 
Equipment manufacturers also told us 
that modification of existing technical 
standards, particularly for AM power 
levels, may simplify the pow r er determin¬ 
ing derices. 

8. Although we recognize that some 
adjustments in the technical standards 
for broadcast stations may be desirable 
and can be Justified, it was not our pur¬ 
pose in this proceeding to revise stand¬ 
ards specifically to accommodate ATS 
operations. We believe that changes in 
the technical standards for broadcast 
stations, particularly the tolerance on 
power of AM directional antenna sys¬ 
tems may impact allocation procedures 
and standards, our International agree¬ 
ments and involve other factors that arc 
clearly beyond the scope of ATS. -Fur¬ 
ther. such changes, if made, should be 
applicable to all stations and therefore 
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should be modified through proceedings 
addressed to those specific issues. 

9 . "We were told that certain limits and 
alarm signal conditions that were pro¬ 
posed on various transmission operating 
parameters were unneeesary and should 
be eliminated or modified. We gave care¬ 
ful consideration to the many thought¬ 
ful comments concerning these pro¬ 
posals. The changes being made will be 
discussed in the following paragraphs in 
connection with the particular operating 
parameter or ATS function involved. 

10. We had also suggested that li¬ 
censees could use partial ATS facilities to 
obtain relief from certain operating rule 
requirements Only one respondent fully 
supported this concept. We were, on the 
other hand, urged by many respondents 
to consider ATS only as a complete new 
system of transmitter operation. In order 
to provide for the most expeditious im- 
plemenation of ATS rules, and because of 
the limited support for “partial'* ATS 
use. we are not adopting rules at this 
time to provide for such partial use. Li¬ 
censees can, however, install partial ATS 
if they so desire although all existing op¬ 
erating requirements will apply. We may 
further review the possible relaxation of 
operating rules for stations that Install 
portions of an ATS system in later pro¬ 
ceedings in this docket. Stations that 
wish to use full ATS during a portion of 
the broadcast day and manual transmit¬ 
ter operation for the remainder of the day 
may do so. 

11. We received some objections to the 
implementation of ATS rules, primarily 
from organizations representing licensed 
radio operators, and a few individual 
operators and station licensees. There 
was concent, particularly on the port of 
licensed operators that ATS rules would 
primarily benefit station owmers. that 
employment of experienced operators 
would be terminated in many instances, 
and that the public would suffer a loss of 
broadcast services. It was averred that if 
stations were no longer required to have 
a full-time operator performing regular 
maintenance or if transmitter inspec¬ 
tions were required less frequently, sta¬ 
tion technical quality would deteriorate. 
Operators were also concerned that If 
ATS rules were adopted reduced employ¬ 
ment opportunities would eventually re¬ 
duce the availability of qualified trans¬ 
mitter maintenance technicians. ATS 
technology would be more complex than 
that found in many existing stations and 
we are told that many licensees would 
eventually have to depend on factory 
service for maintenance in event of 
breakdown. This would result In exten¬ 
sive Interruptions in service to the pub¬ 
lic. particularly in the more Isolated 
areas having only one or two local broad¬ 
cast services. Under existing rules, all 
FM stations and the majority of AM 
stations are not required to employ a 
radiotelephone first-class operator on a 
full-time basis, but can employ such an 
operator for transmitting system in¬ 
spections and maintenance on a part- 
time or contract basis. The use of part- 
time maintenance operators In lieu of 
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fullLime employment of one such op¬ 
erator by each station has been permit¬ 
ted since 1964 Since that time there has 
been no significant deterioration in serv¬ 
ice by those stations using part-time op¬ 
erators for maintenance work. Since 
nearly all of the stations that become 
eligible to use ATS under the rules being 
adopted are currently eligible to employ a 
radiotelephone first-class operator on a 
part-time basis, it is anticipated that 
there would be very little impact on either 
the employment opportunities for such 
operators, or on the availability of main¬ 
tenance personnel. 

EQUIPMENT requirements and author¬ 
ization rOR ATS OPERATION 

12. It is our desire to establish a sim¬ 
ple administrative procedure for use in 
implementing ATS. We indicated in the 
Notice of Proposed Rule Making that we 
would not require type acceptance of 
equipment used for implementation of 
ATS operation. We anticipated adoption 
of rules that would neither involve a de¬ 
tailed formal application nor a detailed 
technical showing. In lieu of proposing 
standards for type acceptance of ATS 
transmitting equipment we had proposed 
numerous system fail-safe and alarm 
circuits. We were told that we were not 
moving forward boldly but were reluc¬ 
tant to “let go'* by essentially providing 
an automated remote control system. 
Based on the thoughtful analysis and in¬ 
formative comments submitted in this 
proceeding, we have concluded that 
many of the technical specifications and 
limitations Initially proposed could be 
omitted or substantially modified. In do¬ 
ing so we arc affirming that the licensee 
has responsibility for the selection, in¬ 
stallation, and continued operation of 
equipment that will meet the objectives 
of providing a reliable and effective 
broadcast signal. 

13. We are adopting a simple admin¬ 
istrative procedure for use in obtaining 
authorization to use ATS. Stations may 
install ATS equipment without prior 
notification or authorization. Upon com¬ 
pletion of the installation and testing 
of all necessary ATS equipment, the li¬ 
censee shall submit to the Commission 
a request to use AT8 signed by the li¬ 
censee. The request shall include a state¬ 
ment certified by the station’s chief 
operator, technical director, or consult¬ 
ing engineer that the ATS equipment has 
been installed, tested, and fully meets 
the prescribed technical standards for 
ATS operation, and that the station 
complies with all other applicable tech¬ 
nical standards. Full ATS operation may 
commence immediately upon receipt of 
AT8 authorization from the Commis¬ 
sion. 

OPERATOR REQUIREMENTS 

14. In the Notice of Proposed Rule 
Making we indicated that until Section 
318 of the Communications Act is 
amended, the operation of broadcast 
stations must be attended by a person 
holding a radio operator license or 
permit issued by the Commission. We 


pointed out that the lowest grade of 
operator authorization currently issued 
by the Commission is the restricted 
radiotelephone operator permit. No writ¬ 
ten examination is required to obtain 
such a restricted permit and it is not 
valid for the manual operation of broad¬ 
cast stations. We were urged to introduce 
legislation that would amend the Com¬ 
munications Act to eliminate any statu¬ 
tory operator requirements for broadcast 
stations Until such time as the Com¬ 
munications Act is amended, stations 
will be required to hove an employee 
holding at least a restricted radiotele¬ 
phone operator permit in attendance 
during all periods of operation using 
ATS. 

15. We also indicated that under ATS 
operation a radiotelephone first-class op¬ 
erator (second-class for noncommercial 
educational FM stations with transmit¬ 
ter output power of 1000 watts or less) 
would continue to be responsible for 
making required Inspections and adjust¬ 
ments in accordance with current prac¬ 
tices. This practice would also apply to 
repairs and adjustments of the ATS con¬ 
trol equipment. 

16. A number of comments concerned 
the qualifications of the first class op¬ 
erators and their availability for em¬ 
ployment for maintenance of broadcast 
station transmitting equipment. On 
June 7. 1976. a Notice of Inquiry < Docket 
20817, PCC 76 478) was released ad¬ 
dressing a wide range of questions con¬ 
cerning the Commission's operator rules 
and operator licensing program. Several 
operator licensing concepts were db<- 
rttssed in that document together with 
an inquiry pertaining to operator duties 
and responsibilities. It would be pre¬ 
mature for us in this i stant proceeding 
to make significant changes in the re¬ 
quirements for operators performing 
broadcast transmitting system repairs 
and adjustments. The rule modifications 
which may result from the Inquiry' in 
Docket 20817 should be applicable to all 
broadcast stations—those using ATS 
and those electing to continue with 
manual transmitter control. 

17. We point out again, however, that 
although the Commission has established 
an operator licensing program, it is the 
station licensees who must determine 
whether prospective employees meet the 
desired 6klll requirements. We often hear 
comments such as “The operator holds 
a first class ticket but doesn't know' how 
to use a soldering Iron." On the other 
hand, many licensees complain that the 
amount of technical work that must be 
performed at the station does not Justify 
the employment of a skilled maintenance 
operator on a regular basis. Many sta¬ 
tions make a compromise in selecting op¬ 
erating personnel between technical abil¬ 
ity and announcing skills, and the sta¬ 
tions do not or are unable to provide the 
additional technical training needed for 
broadcast system maintenance. 

18. Since stations using ATS will have 
control devices to automatically adjust 
critical operating parameters and alert 
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station personnel *ith an alarm of any 
serious system malfunction, we believe 
that the schedule of required transmit¬ 
ting equipment inspections can be modi¬ 
fied Under existing rules all AM and PM 
stations are required to have an inspec¬ 
tion of the transmitting facilities made 
at least once each week. We arc includ¬ 
ing in the rules beig adopted a provi¬ 
sion that stations using ATS may reduce 
the schedule of required inspections to 
one inspection per month. Although the 
frequency of required Inspections is be¬ 
ing reduced, no changes are being made 
In the maintenance log rules for docu¬ 
menting the results of the Inspections. 
Similarly, we are retaining the require¬ 
ment for an opreatlng log for stations 
using ATS for recording the signatures of 
the employees on duty at the monitoring 
and alarm point and station operating 
hours, but transmitter meter readings or 
other technical log entries will no longer 
be required. ) 

19. Wc are adopting rules that provide 
for the attendance of broadcast stations 
during all operating hours when using 
ATS by a station employee holding at 
least a restricted radiotelephone? operator 
permit. That employee will be responsible 
only for turning the transmitting appa¬ 
ratus on and off, mouitoring the station 
emissions and ATS alarms for malfunc¬ 
tions. keeping a simplified record of oper¬ 
ating hours or system interruptions, and 
notifying qualified maintenance person¬ 
nel when a problem occurs. 

20. No changes arc being made at this 
time in the operator requirements for 
persons who perform transmitter inspec¬ 
tions. adjustments, and maintenance 
duties. Stations that elect to use ATS and 
employ persons holding restricted radio¬ 
telephone operator permits to be on duty 
at the ATS monitor and alarm point are 
required to meet the existing duty opera¬ 
tor requirements whenever reverting to 
manual operation of the transmitter. 

DETERMINATION AND MAINTENANCE Of* 
OPERATING POWER 

21. In the Notice we proposed that sta¬ 
tions either provide alarm or terminate 
witliin three hours If the transmissions 
fell below 90% or exceeded 105% of the 
authorized power and immediately ter¬ 
minate the transmissions if the power ex¬ 
ceeded the range of 80 to 110% of the 
authorized power. Some respondents told 
us that we should not be concerned arlth 
overpower operations since transmitters 
in use would be incapable of operating at 
excessive power. Although this may be 
true for many stations when the operat¬ 
ing power Is that of the maximum trans¬ 
mitter power rating, it la not true for 
stations having a transmitter with a 
power rating considerably greater than 
the authorized power being used. Since it 
U possible for the mode switching or 
power adjustments to malfunction, the 
ATS system should provide for termina¬ 
tion of the station transmissions if un¬ 
corrected excessive output power exists. 
We are retaining the maximum output 
power tolerance of the existing rules of 
105% of authorized power. This is con- 
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slstent with the channel allocation rules 
and our International agreements. 

22. There seems to be universal objec¬ 
tion to the requirement that stations be 
required to terminate operation if the 
operating power drops below the lower 
tolerance limits. We wore frequently told 
that it would be better to permit stations 
using ATS to provide some service when¬ 
ever the output power of the station 
dropped below the tolerance limits. Fur¬ 
ther. the existing rules do permit con¬ 
tinued operation at reduced power until 
repairs are made. Perhaps our concern 
for low power was misunderstood In the 
Notice. We agree that stations should 
continue to have the option to continue 
service in the event of some unforeseen 
malfunction that would cause the trans¬ 
mitter output power to drop below the 
normally acceptable tolerance. 

23. As previously discussed above, many 
suggestions were received that we modify 
the existing technical standards, par¬ 
ticularly with respect to operating power 
and modulation tolerances. It is reiter¬ 
ated that current standards are not to 
be modified in this proceeding, however, 
we agree with the view of many respond¬ 
ents that the initially proposed auto¬ 
matic control and alarm requirements 
are overly restrictive and in some in¬ 
stances unnecessary. We also believe that 
it is in the public interest to retain some 
requirements for monitoring, alarms, and 
controls, i.e., termination of transmis¬ 
sions in the event of uncorrected exces¬ 
sive power or modulation, an alarm to 
alert the licensee of a condition causing 
substandard service, and monitoring of 
the quality of the transmitted program 
signal. Required automatic controls, 
alarm systems and monitoring will be 
subsequently discussed. 

24. We also proposed that AM stations 
would be required to use a device in the 
ATS that would detect and alarm 
changes In the antenna or common point 
resistance exceeding 5 percent of the li¬ 
censed resistance vnlue. Although the 
technology Is available to determine this 
change and compensate for it. such func¬ 
tions are not an essential part of the ATS 
concept, and therefore will not be re¬ 
quired. It would be more realistic for li¬ 
censees of AM stations to continue in¬ 
cluding steps in routine inspection and 
maintenance programs to detect and 
evaluate possible changes in antenna sys¬ 
tem characteristics that may require at¬ 
tention. Whenever the indirect method of 
power determination Is used under the 
conditions specified in I 73.51(d). the sta¬ 
tion must be operated by manual control 
(cither directly or by authorized remote 
control) unless the ATS equipment in¬ 
corporates circuits to determine and con¬ 
trol the operating power by the Indirect 
method. 

25. The proposed rules provided that 
the ATS power controlling circuits for 
FM and TV transmitters be responsible 
to the actual power delivered to the 
antenna, and that the power sampling 
device detect the net difference between 
the forward and reflected power in the 
transmission line at the transmitter out- 
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put terminals. It was pointed out to u«s 
that one possible difficulty with such ~ 
device would be that if the reflected 
power in the transmission line increased, 
the forward power of the transmitter 
would be automatically increased to the 
limits of the transmitter in order to 
maintain a constant net difference be¬ 
tween forward and reflected power. 
Many FM and TV stations have devices 
that will cause the transmitter to turn 
off if the reflected power in the trans¬ 
mission line exceeds a critical value. A 
device for determining forward power 
will provide a satisfactory indication of 
operating power provided that reflected 
power is within reasonable limits. 

26. Although wc had proposed thnt all 
FM and TV stations using ATS deter¬ 
mine their operating power by the direct 
method. NAB and others advised us that 
the indirect method of power determina¬ 
tion is used by the majority of FM sta¬ 
tions. This optional method is used be¬ 
cause of the costs involved in obtaining 
the RF wattmeters necessary for cali¬ 
brating the transmission line meters used 
In determining power by the direct meth¬ 
od. In keeping with our desire to main¬ 
tain consistent standards for stations 
using AT8 and those not using ATS. wc 
agree that all FM stations should be per¬ 
mitted to use either method for main¬ 
taining operating power. 8imilar to the 
provisions of the rules for AM station? 
whenever FM stations normally using 
the direct method of power determina¬ 
tion are unable to do so. manual opera - 
tkm of the transmitters must be resumed 
unless the ATS equipment has circuits to 
monitor and control the operating power 
by the indirect method. 

27. At this point In the discussion, wc 
would like to review in some detail sev¬ 
eral of the specific requirements for fefl - 
safe turn off standards and malfunction 
alarms that were included in the Notic ' 
of Proposed Rule Making. IX wc were to 
accept the concept of a fully unattended 
go-no-go ATS operation as advocated by 
some respondents, there would be no 
need to have any alarms, station moni¬ 
toring. periodic inspections, or operating 
records. All control and adjustment 
functions would be automatic. Including 
station sign-on, except when certain 
specified tolerances were exceeded. In 
this connection, we were told that we 
should be concerned with tolerance lim¬ 
its on only those parameters that mny 
cause interference to other broadcast 
stations and that we should not be con¬ 
cerned with stations operating at low 
power or modulation levels. Perhaps we 
were overly conservative in our Initial 
proposals in setting automatic trans¬ 
mitter control requirements for certain 
types of malfunctions. Many of the re¬ 
spondents brought a number of practical 
problems to our attention that would be 
encountered if we adopted the proposed 
rules. 

28. We must clearly state that wc re¬ 
tain the concept that licensees using ATS 
must serve the public Interest by provid¬ 
ing a broadcast service at least of equal 
quality and reliability to that provided 
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under the present operating procedures. 
We realize that even today unforeseen 
problems con and do occur which may 
cause a disruption in the service a li¬ 
censee normally expects to provide. We 
therefore believe that a licensee using 
ATS has an obligation to avoid an in¬ 
creased incidence of interruptions to 
service and should continue to have an 
adequate preventive and remedial main¬ 
tenance program. 

MODULATION CONTROL FOR ATS 

29. Wc proposed that the ATS in¬ 
corporate a device to observe and adjust 
modulation levels based on transmitter 
output monitoring rather than through 
the conventional audio peak limiter 
amplifier. We pointed out that existing 
limiters do not necessarily prevent ex¬ 
cessive modulation due to circuit varia¬ 
tions that occurred in the transmitter 
following the audio peak limiter. Several 
respondents commented that our con¬ 
cern was unnecessary, however comments 
were also received indicating that our ap¬ 
proach to Implementing some form of 
modulation compensation based on eval¬ 
uation of the transmitter output was a 
correct and reasonable approach for ATS 
operation. Tills is necessary because we 
are eliminating all requirements for an 
operator to observe and adjust modula¬ 
tion levels for stations using ATS. 

30. There Is. however, a more funda¬ 
mental question: "What constitutes 
peaks of frequent recurrence and how are 
they to be counted or evaluated for ATS 
control purposes?" Both Delta and West¬ 
ing house presented suggestions as to pos¬ 
sible approaches. Of particular concern 
is whether peak modulation of each 
audio cycle is considered as a*separate 
"peak" for counting purposes. Unless wc 
were to set an absolute limit prohibiting 
any modulation peaks exceeding the 
100% level, as suggested by some re¬ 
spondents. we must define "peaks of fre¬ 
quent recurrence" for ATS equipment 
design. For this purpose "peaks of fre¬ 
quent recurrence" is defined as modula¬ 
tion of more than 10 bursts exceeding 
the specified modulation level within any 
one minute period. A sequence of repeti¬ 
tive instances of modulation exceeding 
that specified modulation level occurring 
within a single 5 millisecond interval will 
be considered to be one burst. - 

31. The proposed rules in the Notice 
would have required the ATS equipment 
to incorporate circuits to detect abnor¬ 
mally low levels of modulation and cither 
originate an alarm signal or terminate 
the station operations for sustained low 
modulation levels. In connection with 
these proposal we were also told that 
the existing modulation standards should 
be revised, our concern with low modula¬ 
tion levels for ATS was unnecessary, and 
that most licensees normally attempt to 
maintain the highest modulation levels 
practical, consistent with the program 
material being transmitted. Conditions 
of undeslrcd low modulation usually oc¬ 
cur due to a malfunction in audio cir¬ 
cuits to the transmitter or in the trans¬ 
mitter itself. Wc do conclude that no use¬ 


ful purpose would be served by requiring 
special alarms or termination of station 
operation for low modulation levels per 
se. However, consistent with the licensee’s 
responsibilities to promptly correct sys¬ 
tem malfunctions that Impair service to 
the public, the rules adopted require that 
an alarm be provided to signal when an 
uncorrected loss of the station’s trans¬ 
missions exceeds three minutes in dura¬ 
tion. We are not specifically Including In 
the ATS rules being adopted equipment 
for maintaining minimum levels of mod¬ 
ulation. Tile general requirements of the 
rules on modulation levels will apply. 

32. Although wc had proposed that 
FM stations transmitting stereophonic 
programs or a subcarrier for SCA pur¬ 
poses would be required to have alarms 
for detecting excessive variations in the 
modulation levels by the pilot or subcar- 
rler signals, licensees pointed out that 
operating records show very minor vari¬ 
ations in these parameters over the pe¬ 
riod of several weeks. Serious abnormali¬ 
ties in the modulation level would be 
apparent through monitoring of the pro¬ 
gram signal or in the SCA service. We 
therefore conclude that the special 
alarms for SCA and stereophonic sub- 
carrier or pilot carrier frequency modu¬ 
lation will not be required. Since exces¬ 
sive modulation of the 8CA subcarrier 
by the 8CA program can result in deteri¬ 
oration of the FM program service, we 
are retaining the rule as proposed that 
FM stations using ATS and transmitting 
a SCA service install a modulation limit¬ 
ing device to limit the SCA subcarrler, if 
such a device is not already incorporated 
into tlie transmitting equipment. 

PARAMKTTR SAMPLING INTERVALS AND TEST 
CIRCUITS FOB ATS 

33. In the Notice for AT8 rules, we 
proposed that certain transmission sys¬ 
tem operating parameters be sampled on 
a "continuous" basis. This resulted in 
several questions to whether a sequen¬ 
tial sampling system was acceptable, and 
If so what the permitted Interval be¬ 
tween sampling could be. This question 
was particularly important for those pa¬ 
rameters affected by modulation level, or 
that may require complex switching for 
sampling. We received suggestions for 
sequential sampling periods ranging 
from one per second to one for each 
three hour period, the latter based on the 
present meter reading interval require¬ 
ment. There seems to be a genera] indi¬ 
cation that one observation observed 
every 15 minutes would be adequate for 
many parameters. This may be true for 
power, directional antenna parameters, 
and carrier frequency, but not for rap¬ 
idly fluctuating functions such as modu¬ 
lation levels or video waveforms. It was 
further pointed out that automatic con¬ 
trol equipment and any required alarm 
equipment would be much simpler in de¬ 
sign if sequential sampling and evalua¬ 
tion circuits could be used. 

34. We agree that for mast parame¬ 
ters, it would be unreasonable to require 
that all transmission system parameters 
be separately and individually monitored 


on a continuous basis and that sequen¬ 
tial observations are entirely practical. 
However, one of the advantages of ATS 
would be the effective signaling that can 
be easily accomplished In event of a mal¬ 
function, certainly more effective than 
that normally experienced with the pres¬ 
ent remote control systems in use where 
only one operating parameter is in view 
of the duty operator. We believe that for 
output power, one observation during 
each one minute period is not unreason¬ 
able. and that modulation level sampling 
should be observed on a continuous basts 
as discussed in paragraphs 30 to 33. ATS 
system observations of directional an¬ 
tenna parameters and video waveforms 
will be discussed in a subsequent order in 
this proceeding. 

35. Rules are also adopted in accord¬ 
ance with our initial proposal which 
specifies that ATS equipment shall have 
features that permit automatic control 
and alarm circuits to be tested. The test¬ 
ing may be accomplished without turning 
the transmitter off or causing program 
Interruptions, but test circuits must be 
designed which cannot inadvertently or 
purpose/ully be used to override the auto¬ 
matic operation of the transmission 
system. 

CARROTS FREQUENCY MONITORING AND 
CONTROL IN ATS 

36. Although we had no proposed car¬ 
rier frequency monitoring and control or 
alarms to be part of ATS. several re¬ 
spondents suggested or requested that 
such features be specified or required. 
Time Frequency Technology. Inc. com¬ 
mented that although the carrier fre¬ 
quency of most AM stations was very sta¬ 
ble because direct crystal oscillator 
control is utilized, FM and TV aurol 
transmitters using an Indirect method 
of control occasionally experience radi¬ 
cal shifts in carrier frequency. It is sun 
gested that FM and TV aural transmit¬ 
ters using Indirect carrier frequency 
control circuits have frequency monitor¬ 
ing circuits as part of the ATS. Recent 
experience of the Commission has not 
shown that there is a significant fre¬ 
quency stability problem with FM and 
TV stations that would cause disruptions 
to the services of other licensees under 
the existing requirements that the sta¬ 
tion carrier frequency be measured on a 
monthly basis. Therefore we will not re¬ 
quire that a carrier frequency monitor¬ 
ing function be Included in the ATS 
equipment, the schedule of monthly 
frequency measurements will be ap¬ 
plicable to all stations. Similarly we 
are not requiring any specific ATS equip¬ 
ment provisions for monitoring the stere¬ 
ophonic pilot carrier or SCA subcarrier 
frequencies for FM stations. 

CONTROL or OPERATING HOURS BY TIME 
CLOCK 

37. The proposed rules would have re¬ 
quired a time clock to control switching 
functions for those AM stations that 
have restricted operating hours, or au¬ 
thorized to operate at more than one 
power level or antenna radiation pat- 
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tern. We also proposed that the clock be 
capable of automatically adjusting for 
required changes in operating hours or 
mode switching times at the beginning 
of each month or when otherwise neces¬ 
sary. It was also envisioned that the 
clock would have a reserve power supply 
so that the clock would continue running 
whenever there was an interruption In 
the regular power source. 

38. Most respondents indicated that 
the mode switching time clock would be 
a desirable feature of ATS, however, in 
reconsideration of the original proposals, 
we believe that the clock specification* 
would be simplified while at the srune 
time accomplishing the necessary objec¬ 
tives for its use. We are therefore adopt¬ 
ing rules that will require a time clock for 
certain AM stations. If there is an inter¬ 
ruption in the operation of the clock for 
a period of longer than one minute, 
which would result In a delay In th» Ini¬ 
tiation of the required switching func¬ 
tions. the transmissions of the station 
would terminate. Equipment designers 
can then devise cither a clock system 
with an emergency power supply or other 
means for self correction and licensees 
may select the clock system best suited 
to Uieir operating requirements. The 
clock will not be required to have pro¬ 
visions to adjust for monthly changes in 
tho station operating schedule. The li¬ 
censee can Install a clock with such fea¬ 
tures. or arrange to have the clock man¬ 
ually adjusted prior to siim-on time on 
the first day of each month. 

39. Some licensees stated that they saw 
no need to prohibit the automatic acti¬ 
vation of tlie station transmitter by the 
time clock. The proposed rules would 
have required manual activation of the 
transmission system each d*y. This re¬ 
quirement was included in the proposed 
rules to prevent the possible activation 
of the station transmissions at a time 
when the required employee was not in 
attendance at a monitoring and olnrm 
point at sign-on time. Even though there 
was some objection to the restriction 
that the time clock could not be used to 
activate the station operation at sign-on. 
wo were not presented with any persua¬ 
sive reasons why our initial proposals in 
this matter should be modified. We be¬ 
lieve that it Is consistent with the adopted 
modification in the station operator re¬ 
quirements to retain in th^adopted rules 
the requirement that the transmissions 
or stations using ATS be manually ac¬ 
tivated at tiie beginning of each operat¬ 
ing period. 

ATS MONITORING AND ALARM rOINT 
FACILITIES 

40. In keeping with the existing stat¬ 
utory requirements that broadcast sta¬ 
tions be operated by persons holding a 
radio operator license or permit issued 
by Uie Commission, we are establishing 
In these rules the general guidance for 
the location where the operator is to be 
on duty. This location will be described 
as the ATS monitoring and alarm point. 
We arc also specifying in the rules 
adopted the facilities that must be avail - 
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able &t the monitoring and alarm point, 
although the requirements are consid¬ 
erably less extensive than those orig¬ 
inally proposed. 

41. The ATS monitoring and alarm 
point may be at the station's transmit¬ 
ter site, studio, or authorized remote 
control location. Also, authorization may 
be obtained by filing an informal appli¬ 
cation for any other location that would 
be under the control of and readily avail¬ 
able to the licensee at all times. This docs 
not preclude establishing the point at 
the location of another business activity 
or private establishment, provided the 
licensee takes precautions to Insure that 
the transmitter cannot be activated by 
unauthorized persons. 

42. The facilities installed at each ATS 
monitoring and alarm location are to in¬ 
clude a switch to activate and terminate 
the station transmissions, facilities for 
monitoring the transmitted program 
signal and an SC A program If trans¬ 
mitted. and an aural alarm signal to no¬ 
tify the station employee on duty of a 
malfunction of the transmitting equip¬ 
ment resulting In a loss or deterioration 
of program service. The aural alarm sig¬ 
nal may be turned oft provided a visual 
alarm remains activated until the alarm 
condition Is corrected or manual opera¬ 
tion of the station is resumed. 

43. The alarm signal shall Indicate 
whenever there is a loos in the station sig¬ 
nal <either carrier or modulation) for a 
period exceeding three minutes, and an 
uncorrected low power condition exceed¬ 
ing three minutes. The licensee may in¬ 
stall alarms to indicate other conditions 
at the transmitter site if there is a means 
to distinguish between the required 
alarms and those not required for AT8 
operation. 

44. We proposed that those stations 
having requirements for tower obstruc¬ 
tion lighting would be required to install 
automatic alarms to indicate a failure of 
the tower lighting equipment. This is not 
being Included In the ATS rules. Li¬ 
censees have the option of continuing to 
make daily visual observations of the 
condition of the tower lighting or of in¬ 
stalling an automatic alarm system. 

45. If the only person on duty during 
station operating hours is the employee 
at the ATS monitoring and alarm point, 
then it is necessary that the point have 
the necessary equipment to comply with 
the EBS monitoring and other require¬ 
ments specified in Subpart G. 

46. Those stations licensed to operate 
only during daytime hours or operate 
with more than one mode of power or 
antenna radiation pattern, may also in¬ 
stall at the ATS monitoring and control 
point a switch or circuit to override the 
automatic time clock control system to 
operate during an emergency under the 
provisions of S 73.98 of the Rules. No spe¬ 
cial technical requirements are specified 
for such a switching circuit, however, wo 
expect licensees to insure that It Is used 
only for programming during emergency 
periods and not used to circumvent the 
ATS automatic controls. 
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USE OF ALTERNATE MAIN AND AUXILIARY 
TRANSMITTERS IN AN ATS 

47. Stations having alternate main or 
auxiliary transmitters may Incorporate 
them into their ATS and provide for the 
automatic transfer of operation between 
transmitters. Each transmitter operated 
in the ATS must have the contro 1 ctrrm • s 
to adjust the maximum operating power 
and modulation levels. Auxiliary trans¬ 
mitters operating below' the station au¬ 
thorized power would not need a power 
adjustment control but the low power 
condition should activate the alarm at 
the point where the operator is on duty 
to indicate the subnormal transmission 
condition. 

48. An effort was made in the preprra¬ 
tion of the rules being adopted to provide 
the overall operating standards for ATS 
operation and to exclude numerous tech¬ 
nical equipment details. Licenfees and 
equipment manufacturers may find that 
in this approach wc may have overlooked 
some particular aspect of ATS operation 
that wc did not anticipate, or that may 
appear to be in conflict with other exist¬ 
ing rules. Interested parties are urged to 
bring these matters to our attention for 
consideration In the Second Report and 
Order to be adopted in this proceeding. 

49. Authority for adoption of the 
amendments contained in attachment B 
hereto Is set forth In sections 4(1), and 
303 <J) and (r) of the Communicationi 
Act of 1934, as amended. 

50. Accordingly . it Is ordered , That 
effective February 14,1977, Part 73 of the 
Commission's Rules and Regulations is 
amended as set forth below. 

(Socs. 4. 303, 48 fitat., M amended. 1060. 1082; 
47 UAC. 154. 803.) 

Federal Communications 
Commission . 1 

Vincent J. Mullins. 

Secretary. 

Attachment A 

. tastier tiling formal comments 

Ml dconlinent Broadcasting Co. 

Oatewuy Communications Incorporated 
R. Douglass Rack ley 

Tims Frequency Technology, Incorporated 

Roland A. DesJardins 

WTVY. Incorporated 

Bibb Television Incorporated 

Golden West Broadcasters 

Radio Station KANO 

Radio Stations KOBX and KHMO 

Radio Station WARP 

Family Stations. Inc. (WYFR) 

Johnny Appleeced Broadcasting Company 
KOOL Radio-Television. Inc. 

Western TeloetaUona, Inc. 

McClatchy New rpaper* 

Tho Society of Broadcast Engineers (SUE) 
RCA Corporation 
Lee Sutherland Parr 

The Electronic Industries Association, Com¬ 
munications Division, Broadcast Equip¬ 
ment Section 

National Broadcasting Company. Inc. 
National Association of Broadcasters 


■Statement by Chairman Wiley filed aa 
part of the original document. Commissioner 
Lee absent. 
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Pacific North wort Brooder* ting Corporation 
Cox Broadcasting Corporation 
Wosttnghouto Broadcasting Company. Inc. 
Radio Stations WBAU-AM-FM 

pastiks filing rouat imply comments 

American Broadcasting Companies. Inc. 
Harris Broadcast Product Division 
National Association of Broadcasters 
CBS. Inc. 

Attachment B 

1. New HI 73.140. 73.142, 73.144. and 
73.146 are added to Part 73. Subpart A 
of this chapter to read as follows: 

§ 73.140 IV of automatic tran^miooon 
systems (ATS). 

(a) The licensee of an AM broadcast 
station may. when operating with a nan- 
directional antenna system, utilize an 
automatic transmission system in ac¬ 
cordance with this section and f| 73.142. 
73.144 and 73.146 in lieu of either direct 
or remote control of the station trans¬ 
mitting system. 

(b) Authorization to use an automatic 
transmission system may be obtained by 
submitting an Informal request to the 
Commission In Washington. D.C. Such 
request shall be signed by the licensee 
and contain a statement certified by the 
station's chief operator, technical direc¬ 
tor. or consulting engineer showing that 
the station has installed and fully tested 
all the necessary apparatus for ATS 
operation and that the station is in full 
compliance with the prescribed technical 
standards for ATS operation and all 
other technical standards in this subpart 
applicable to the particular class of *ta- 
tton. 

(c) Upon receipt of notification from 
the Commission, the station can com¬ 
mence full ATS operation under the fol¬ 
lowing special conditions: 

(1) The operating log entries specified 
in f 73.113(a) (lXiv) need not be made. 

(2) In lieu of the requirements speci¬ 
fied in f 73.93 (a), (c) and (d>. the licen¬ 
see may employ persons holding a re¬ 
stricted radiotelephone operator permit 
to be on duty at an ATS monitoring and 
alarm point as described in 4 73.146. 

(3) The station may employ at least 
one radiotelephone first-class operator in 
accordance with the provisions of 4 73.93 
(C) in lieu of the requirements of 4 73.93 
<d) and <h>. 

(4) In lieu of the schedule of trans¬ 
mitting system equipment Inspections 
specified in 8 73.93(J). the inspections 
shall be made once each calendar month 
with the intervals between successive re¬ 
quired Inspections not to be less than 20 
days. 

(d> A station utilizing ATS must com¬ 
ply with the provisions of Subpart G of 
this part at all times. 

(e) The transmitting apparatus must 
be manually activated at the beginning 
of each broadcast day. 

9 73.142 Automatic transmission ajMcm 
faeilitica. 

(a) The licensee of an AM broadcast 
station may design, construct. Install, 
and test the necessary equipment for 


ATS operation or obtain, install and test 
such equipment if it Is compatible with 
the transmitting equipment with which 
it is to be used. The licensee may. with¬ 
out further authority, make the neces¬ 
sary modification* in the station trans¬ 
mitting equipment to accommodate ATS 
monitoring and control devices provided 
that the transmitting system will com¬ 
ply with all applicable technical speci¬ 
fications included In the regulations of 
this subpart. 

(b) The transmitting apparatus of an 
AM station utilizing an automatic trans¬ 
mission system shall be equipped accord¬ 
ing to the following: 

(1) The control system must have de¬ 
vices to monitor and control the an¬ 
tenna input power by sampling and eval¬ 
uating the antennna current without the 
effects of modulation. The antenna cur¬ 
rent is to be sampled at the same point 
in the antenna circuit as the antenna 
ammeter but below (transmitter side) 
the ammeter. 

(2) The control system must have de¬ 
vices to automatically adjust to antenna 
input power to the authorized power for 
each mode of operation within the range 
specified in 4 73 52(a). If the automatic 
control device is unable to adjust the 
antenna Input power to a level below 
105% of the authorized power after 3 
minutes or upon a total of 3 samplings, 
the emissions of the station will termi¬ 
nate 

<3> The transmitting system must 
have a device that will detect and adjust 
the peak level of modulation. If the mod¬ 
ulation exceeds more than 10 bursts of 
100% negative modulation within a one 
minute period or any bursts exceeding 
125% positive modulation, as measured 
at the output terminals of the transmit¬ 
ter. the program audio Input signal to 
the transmitter modulators shall be au¬ 
tomatically adjusted downward until 
these limits are not exceeded. For the 
purposes of this requirement, a sequence 
of repetitive instances of modulation ex¬ 
ceeding the prescribed limits occurring 
within a single 5 millisecond interval will 
be considered to be one burst The sta¬ 
tion shall comply with the provisions of 
Section 73.55 with respect to minimum 
modulation levels. 

(c) (Reservedl. 

(d> If the station is authorized or re- 
quiredyto operate at more than one an¬ 
tenna input power or is restricted in Its 
hours of operation, the ATS control 
equipment must include a time clock to 
automatically prevent the station from 
being signed on prior to the authorized 
time, perform all required mode switch¬ 
ing operations, and terminate the trans¬ 
mitter radiations at the required time. 
The required mode switching time clock 
must meet the following specifications: 

(1) Any failure or Interruption in the 
operation of the clock or clock controlled 
switching circuits will cause the trans¬ 
mitter radiations to terminate under the 
ATS mode of operation until the clock Is 
repaired or reset. 

<2) The clock will perform all required 
switching functions at the times pre¬ 
scribed on the station authorization. 


(3) Unless the clock is provided with 
a means to automatically compensate for 
changes in the operating hours or mode 
switching times specified on the station 
authorization for each calendar month, 
the licensee shall insure that the clock is 
adjusted as necessary prior to sign-on 
on the first day of each month or at 
other times as necessary. 

(4) The clock must prohibit the trans¬ 
mitter from operating under the AT8 
mode during hours or with antenna ra¬ 
diation patterns other than those au¬ 
thorized except for operation during an 
emergency as provided for in I 73.98. 

(5) The accuracy of the clock shall be 
maintained within an accuracy of plus 
or minus one minute at all times. The 
clock accuracy shall be checked as often 
as necessary, but at least once each cal¬ 
endar month as part of the required 
transmitting Inspections. An entry no¬ 
ting the date and time of the calibration 
checks and any necessary adjustments 
shall be made in the station maintenance 
log. The primary standard of time will 
be the signals of stations WWV or 
WWVH of the National Bureau of 
Standards. 

(e) The ATS control equipment shall 
be designed to terminate the station 
transmissions in accordance with 
4 73.144. 

(f> The ATS control equipment shall 
be designed to provide an alarm signal 
at an authorized monitoring and alarm 
point In accordance with I 73 146. 

(g) If the station is authorized to use 
an alternate main or auxiliary trans¬ 
mitter. the ATS control equipment may 
Incorporate circuits to automatically ac¬ 
tivate such transmitters if they are fully 
equipped for ATS operation, although 
such transmitter switching features are 
not required. 

(h) The sampling of modulation lev¬ 
els must be on a continuous basis. All 
other required sampling of transmitting 
system functions shall be made at in¬ 
tervals not exceeding one minute. 

<i> The ATS equipment shall have 
facilities to permit testing of the auto¬ 
matic control and alarm devices. The 
testing may be accomplished without 
interrupting the station transmission, 
provided that the test facilities are de¬ 
signed so that they cannot inadvertently 
or purposefully be used to override the 
automatic operation of the transmission 
system. 

§73.1 Vi Fail-Mifc transmitter control 
for automatic tran*n)U»ion mtrm*. 

(a) The ATS control system for an AM 
broadcast station must Incorporate cir¬ 
cuits that will terminate the radiations 
of the station in event of any of the fol¬ 
lowing conditions within the time inter¬ 
val specified: 

(1 > Failure of the automatic power ad¬ 
justment circuits if the automatic power 
adjustment controls do not correct an 
over power condition (antenna input 
power exceeding 105% of the authorized 
power) for a three minute period. 

(2) Failure of the automatic modula¬ 
tion adjustment circuits to prevent ex¬ 
cessive modulation levels from con tin u- 


FIDIRAl REGISTER, VOL 42, NO. 4—THURSDAY, JANUARY 6, 1477 






RULES AND REGULATIONS 


1209 


ing uncorrected lor a period exceeding 
three consecutive minutes. 

(3) Any failure of the mode switching 
time clock. If required, for a period ex¬ 
ceeding 3 minutes. 

(4) Failure of the circuit to the ATS 
monitoring and alarm point for a period 
exceeding 3 minutes which prevents the 
transmitter from being turned off from 
that point. 

<5> Failure In any of the required 
alarm system functions as required by 
3 73.146 exceeding 3 consecutive minutes. 

<6) Any loss of the required ATS sam¬ 
pling functions for a period exceeding 3 
minutes. 

<b> If the transmission of the station 
terminates due to anv of the conditions 
listed In paragraph (a) of this section, 
operation of the station mav resume un¬ 
der manual control of the transmitter, 
either with an operator holding the prop¬ 
er class of license or permit on duty at 
tho transmitter site or at on authorized 
remote control point, provided that any 
out of tolerance condition which may 
have caused the termin tion of trans¬ 
missions is corrected upon resumption of 
manual operations. A station normally 
using ATS and temporarily operating un¬ 
der manual control for a period not ex¬ 
ceeding 30 continuous da'-s under the 
provisions of this paragraph, will be ex¬ 
empt from employing a full time radio¬ 
telephone first-class operator as required 
by 8 73.93(d). 

(c) If termination of the station trans¬ 
mission was caused by any failure of the 
ATS control or alarm functions, ATS 
operation of the station shall not be re¬ 
sumed until all necessary repairs or ad¬ 
justments have been completed and a 
notation made in the station’s mainte¬ 
nance log showing the nature or cause of 
the ATS malfunction and a certification 
entered In the log by the station’s radio¬ 
telephone first-class operator that all re¬ 
quired ATS functions are fully restored. 

§ 73.146 Automatic tran»iut%»ion »y»trcn 
monitoring nnd alarm point*. 

<a> Each AM broadcast statlou oper¬ 
ating an automatic transmission system 
shall be provided with one or more ATS 
monitoring and alarm points. A station 
employee holding at least a restricted 
radiotelephone operator permit shall be 
on duty at one such point at all times 
when the station is in operation. The ATS 
monitoring and alarm point location may 
be at the transmitter site, the main stu¬ 
dio. an authorized remote control point, 
or at another authorized location. If the 
licensee w'lshes to establish an ATS mon- 
formal request Is to be submitted to the 
station transmitter, main studio, or an 
authorized remote control point, an in¬ 
formal request is to be submited to the 
Commission in Washington, D.C. with 
a description of the location of the point 
and stating the basts for its selection. 
AU ATS monitoring and alarm points 
shall be under the control of. or avail¬ 
able to. the licensee at all times. Provi¬ 
sions shall be made so that unauthorized 
Persons can not activate the transmitting 
system from such points. 


<b> The following ATS controls or 
alirms functions shall be Installed at 
each ATS monitoring and control point 
to be utilized. 

(1) A means to turn the transmitting 
appar tus on and off at all times. 

(2) An off air monitoring receiver for 
observing the station’s transmitted pro¬ 
gram signal. 

<3» An aural alarm signal as specified 
In paragraph (c) of this section. 

(c> An aural alarm at the ATS control 
and mors Poring point shall activate in 
event of any of the following conditions: 

(1) The transmissions of the station 
arc Interrupted for a period exceeding 
three minutes. 

(2) The transmitter output power falls 
below 90% of the authorized value to be 
u$?d if not automatically corrected with¬ 
in 3 minutes. 

(3) An r larm that would indicate any 
failure of the tower lighting equipment 
unless arrangements are made for visual 
observations of the condition of the tow¬ 
er lighting as required in I 17.47(a) of 
this chapter. 

id* In addition to the aural alarms 
specified in paragraph (c) of this section, 
th? licensee may install visual alarms or 
signals, and alarm circuits. Indicating 
other conditions at the transmitter site 
provided that there can be recognition 
between the required alarm signnls and 
those not required. 

(e) Whenever a required alarm condi¬ 
tion occurs, the alarm signal shall re¬ 
main continuously activated until the 
condition causing the alarm is corrected 
or manual control of the transmitting 
system is assumed, provided that if a 
visual alarm is also provided, the aural 
alarm may be turned off if the visual 
Alarm remains activated. A notation 
shall be made in the station's operating 
log of the time and duration of any AT8 
alarm conditions. 

(f) The station employee on duty at 
the ATS monitoring and alarm point is 
not restricted to a specific duty position 
provided that such person can monitor 
the off-air program signal and alarm sig¬ 
nal at all times. IX that employee is tho 
only person In attendance at the station, 
that person must also be able to observe 
and respond to an EBS alert as required 
by 8ubpart O of this part. 

<g> The station employees on duty at 
ATS monitoring and alarm points shall 
be fully instructed in procedures to take 
In the event of a malfunction of the 
transmission system and receipt of an 
EBS alert. 

(h) Station and operator licenses shall 
be posted at each ATS monitoring.and 
alarm point according to the provisions 
of 3 73.92. 

2. New aS 73.340. 73.342. 73.344, and 
73.346 are added to Part 73, Subpart B of 
this chapter to read as follows: 

§ 73.340 Use of automatic* trjut«mU»ion 
ayMrin* (ATS). 

(a) The licensee of an FM broadcast 
station may utilize an automatic trans¬ 
mission system (AT8) In accordance 


with this section and 13 73 343. 73 344. 
and 73.346 In lieu of either direct or re¬ 
mote control of the station transmitting 
system. 

(b) Authorization to use an automatic 
transmission system may be obtained by 
submitting an Informal request to the 
Commission In Washington, DC. Such 
request shall be signed by the licensee 
and contain a statement certified by the 
station’s chief operator, technical direc¬ 
tor, or consulting engineer showing that 
the station has installed and fully teited 
all the necessary apparatus for ATS op¬ 
eration and that the station is in full 
compliance with the prescribed technical 
standards for ATS operation and all 
other technical standards In this subpart 
applicable to the particular class of sta¬ 
tion. 

<c> Upon receipt of notification from 
the Commission, the station can com¬ 
mence full ATS operation under the fol¬ 
lowing special conditions: 

(1) The operating log entries specified 
in 8 73.283(a) (3> need not be made. 

<2» In lieu of the requirements speci¬ 
fied in 8 73.266 (a), (c) and (d>, the li¬ 
censee may employ persons holding a re¬ 
stricted radiotelephone operator permit 
to be on duty at an ATS monitoring and 
alarm point as described in 8 73.340. 

(3) The station may employ at lea^t 
one radiotelephone first-class operator In 
accordance with the provisions of 
} 73.265(c) In lieu of the requirements of 
5 73 265(d). 

(4) In lieu of the schedule of trans¬ 
mitting system equipment inspections 
specified in 8 73.265(h). the inspectors 
shall be made once each calendar month 
with intervals between successive re¬ 
quired inspections not to be less than 
20 days. 

<d) A station utilizing ATS must 
comply with tho provisions of Subpart O 
of this part at all times. 

(e) The transmitting apparatus must 
be manually activated at the beginning of 
each broadcast day. 

8 73.342 Auionmiir iraiamWion *y*tcra 
facilities. 

(a) The licensee of an FM broadcast 
station may design, construct* install, 
and test the necessary equipment for 
ATS operation or obtain. Install and test 
such equipment if it is compatible with 
the transmitting equipment with which 
It Is to be used. The licensee may. without 
further authority, make the necessary 
modifications in the station transmitting 
equipment to accommodate ATS moni¬ 
toring and control devices provided that 
the transmitting system will comply with 
all applicable technical specifications in¬ 
cluded In the regulations of this subpart. 

(b> The transmuting apparatus of an 
FM station utilizing an automatic trans¬ 
mission system shall be equipped ac¬ 
cording to the following: 

(1) The control system must have de¬ 
vices to monitor and control the output 
power of the transmitter either by the 
direct or indirect method as described in 
8 73.267 (a> and (b)(2). 
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<2) The control system must have de¬ 
vices to automatically adjust to trans¬ 
mitter output power to the authorized 
power for each mode of operation within 
the range specified in I 73.267(b)(1). If 
the automatic control device is unable to 
adjust the output power to a level below 
105% of the authorized power after 3 
minutes or upon a total of 3 samplings, 
the emissions of the station will termi¬ 
nate. 

(3) The transmitting system must 
have a device that will detect and adjust 
the peak level of modulation. If the mod¬ 
ulation exceeds more than 10 bursts of 
100% modulation within a one minute 
period as measured at the output termi¬ 
nals of the transmitter, the program 
audio input signal to the transmitter 
modulators shall be automatically ad¬ 
justed downward until these limits are 
not exceeded. For the purposes of this 
requirement, a sequence of repetitive in¬ 
stances of modulation exceeding the pre¬ 
scribed limits occurring within a single 
5 millisecond interval will be considered 
to be one burst. The station shall comply 
with the provisions of I 73.268 with re¬ 
spect to the minimum modulation levels. 

(c) If the station engages in SCA op¬ 
erations, the transmission system shall 
be equipped with an automatic limiting 
device to prevent excessive modulation 
deviation of the SCA subcarrier. 

(d) (Reserved). 

(e> The AT8 control equipment shall 
be designed to terminate the station 
transmissions in accordance with 
5 73.344. 

(f) The ATS control equipment shall 
be designed to provide an alarm signal 
at an authorized monitoring and alarm 
point in accordance with I 73.346. 

<g) If the station is authorized to use 
an alternate main or auxiliary trans¬ 
mitter. the ATS control equipment may 
incorporate circuits to automatically ac¬ 
tivate such transmitters If they are fully 
equipped for ATS operation, although 
such transmitter switching features are 
not required. 

(h) The sampling of modulation levels 
must be on a continuous basis. All other 
required sampling of transmitting sys¬ 
tem functions shall be made at Intervals 
not exceeding one minute. 

<i> The ATS equipment shall have 
facilities to permit testing of the auto¬ 
matic control and alarm devices. The 
testing may be accomplished without 
interrupting the station transmission, 
provided that the test facilities are de¬ 
signed so that they cannot inadvertently 
or purposefully be used to override the 
automatic operation of the transmission 
system. 

§ 73,144 Fall-*afc transmitter control 
for automatic tr«n*mU*ion •▼Mem*. 

(a) The ATS control system for an 
FM broadcast station must incorporate 
circuits that will terminate the radia¬ 
tions of station in the event of any of 
the following conditions within the time 
interval specified: 

(1) Failure of the automatic power 
adjustment circuits if the automatic 
power adjustment controls do not cor¬ 
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rect an over power condition (antenna 
input power exceeding 105% of the au¬ 
thorized power) for a three minute 
period. 

<2> Failure of the automatic modula¬ 
tion adjustment circuits to prevent ex¬ 
cessive modulation levels from continu¬ 
ing uncorrected for a period exceeding 
three consecutive minutes. 

(3) (Reserved). 

<4) Failure of the circuit to the ATS 
monitoring and alarm point for a period 
exceeding 3 minutes which prevents the 
transmitter from being turned off from 
that point. 

(5) Failure in any of the required 
alarm system functions as required by 
| 73.346 exceeding 3 consecutive minutes. 

(6) Any loss of the required ATS 
sampling functions for a period exceed¬ 
ing 3 minutes. 

<b> If the transmissions of the station 
terminates due to any of the conditions 
listed In paragraph (a) of this section, 
operation of the station may resume 
under manual control of the transmitter, 
either with an operator holding the 
proper class of license or permit on duty 
at the transmitter site or at an author¬ 
ized remote control point, provided that 
any out of tolerance condition which 
may have caused the termination of 
transmission is corrected upon resump¬ 
tion of manual control of the trans¬ 
mitter. 

(c) If termination of the station 
transmission was caused by any failure 
of the ATS control or alarm function, 
ATS operation of the station shall not 
be resumed until all necessary repairs or 
adjustments have been completed and a 
notation made in the stations main¬ 
tenance log showing the nature or cause 
of the ATS malfunction and a certifica¬ 
tion entered Into the log by the station's 
radiotelephone first-class operator that 
all required AT8 functions are fully 
restored. 

g 73.346 Automatic transmission system 
monitoring and alarm point*. 

<a> Each FM broadcast station oper¬ 
ating an automatic transmission system 
shall be provided with one or more ATS 
monitoring and alarm points. A station 
employee holding at least a restricted 
radiotelephone operator permit shall be 
on duty at one such point at all times 
when the station is in operation. The 
AT8 monitoring and alarm point loca¬ 
tion may te at the transmitter site, the 
main studio, an authorized remote con¬ 
trol point, or at another authorized loca¬ 
tion. If the licensee wishes to establish 
an ATS monitoring and alarm point 
other than at the station transmitter, 
main studio, or an authorized remote 
control point, an informal request is to 
be submitted to the Commission in 
Washington. D,C. with a description of 
the location of the point and stating the 
basis for its selection. All AT8 monitor¬ 
ing and alarm points shall be under the 
control of, or available to. the licensee 
at all times. Provisions shall be made so 
that unauthorized persons can not acti¬ 
vate the transmitting system from such 
points. 


(b) The following ATS controls or 
alarm functions shall be installed at each 
ATS monitoring and control point to be 
utilized: 

<1) A means to turn the transmitting 
apparatus on and off at all times. 

(2) An off air monitoring receiver for 
observing the station's transmitted pro¬ 
gram signal and SCA program signal if 
SCA is utilized. 

(3) An aural alarm signal as specified 
in paragraph *c> of this section. 

(c> An aural alarm at the ATS control 
and monitoring point shall activate in 
event of any of the following conditions: 

(1) The transmissions of the station 
are interrupted for a period exceeding 
three minutes. 

(2) The transmitter output power falls 
below 90% of the authorized value to be 
used if not automatically corrected with¬ 
in 3 minutes. 

<3> An alarm that would indicate any 
failure of the tower lighting equipment 
unless arrangements are made for visual 
observations of the condition of the 
tower lighting as required in f 17.47(a) 
of this chapter. 

(d> In addition to the aural alarms 
specified in paragraph (c) of this section, 
the licensee may install visual alarms or 
signals, and alarm circuits indicating 
other conditions at the transmitter site 
provided that there can be recognition 
between the required alarm signals and 
those not required. 

<e) Whenever a required alarm con¬ 
dition occurs, the alarm signal shall re¬ 
main continuously activated until the 
condition causing the alarm is corrected 
or manual control of the transmitting 
system is assumed, provided that If a 
visual alarm is also provided, the aural 
alarm may be turned off if the visual 
alarm remains activated. A notation shall 
be mad? In the station's operating log of 
the time and duration of any ATS alarm 
conditions. 

(f) The station employee on duty at 
the ATS monitoring and alarm point is 
not restricted to a specific duty position 
provided that such person can monitor 
the off-air signal and alarm signal at all 
times. If that employee Is the only per¬ 
son in attendance at the station, that 
person must also he able to observe and 
respond to an EBS alert as required by 
8ubpart O of this part. 

(g) The station employees on duty at 
AT8 monitoring and alarm points shall 
be fully instructed In procedures to take 
in the event of a mulfunctlon of the 
transmission system and receipt of an 
EBS alert. 

<h) Station and operator licenses shall 
be posted at each ATS monitoring and 
alarm point according to the provisions 
of f 73.264. 

3. New It 73.540, 73.542. 73.544 and 
73.546 are added to Part 73. Subpart C 
of this chapter to read as follows: 

§ 73.540 U»e of automatic trammluion 
(ATS). 

(a) The licensee of a noncommercial 
educational FM broadcast station may 
utilize an automatic transmission sys¬ 
tem (ATS) in accordance with this sec- 
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tion and f § 73.542. 73.544 and 73.546 In 
lieu of either direct or remote control of 
the station transmitting system. 

(b) Authorization to use an automatic 
transmission system may be obtained 
by submitting an informal request to 
the Commission in Washington. D.C. 
Such request shall be signed by the li¬ 
censee and contain a statement certified 
by the station’s chief operator, technical 
director, or consulting engineer showing 
that the station has installed and fully 
tested all the necessary apparatus for 
ATS operation and that the station is 
in full compliance with the prescribed 
technical standards for ATS operation 
and all other technical standards in this 
subpart applicable to the particular 
class of station. 

(c) Upon receipt of notification from 
the Commission, the station can com¬ 
mence full ATS operation under the fol¬ 
lowing special conditions: 

(1 > The operating log entries specified 
in # 73.563(a)(3) need not be made. 

(2) In lieu of the requirements speci¬ 
fied in | 73.565ia). <c> and <d>. the li¬ 
censee may employ persons holding a 
restricted radiotelephone operator per¬ 
mit to be on duty at on ATS monitor¬ 
ing and alarm point as described In 
} 73.546. 

(3) The station may employ at least 
one radiotelephone first-class operator 
in accordance with the provisions of 
| 73.565(c) in lieu of the requirements 
of* 73.565(d). 

(4> In lieu of the schedule of transmit¬ 
ting system equipment inspections speci¬ 
fied in f 73.565(h). the inspections shall 
be made once each calendar month with 
intervals between successive required in¬ 
spections not to be less than 20 days. 

<d> A station utilizing AT3 must com¬ 
ply with the provisions of Subpart O of 
this part at all times. 

(e) The transmitting apparatus must 
be manually activated at the beginning 
of each broadcast day. 

§ 73.342 Automatic IranMnUwion system 
facilities. 

(a) The licensee of a noncommercial 
educational FM broadcast station may 
design, construct. Install, and test the 
necessary equipment for ATS operation 
or obtain, install and test such equip¬ 
ment if it Is compatible with the trans¬ 
mitting equipment with which it is to 
be used. The licensee may, without fur¬ 
ther authority, make the necessary 
modifications in the station transmitting 
equipment to accommodate ATS moni¬ 
toring and control devices provided that 
the transmitting system will comply with 
ail applicable technical specifications in¬ 
cluded in the regulations of this sub¬ 
part. 

(b) The transmitting apparatus of a 
noncommercial educational FM station 
utilizing an automatic transmission sys¬ 
tem shall be equipped according to the 
following: 

(1)' The control system must have de¬ 
vices to monitor and control the output 
power of the transmitter either by the 


direct or indirect method as described 
in 1 73.567(a) and <b)<l)U). 

(2) The control system must have de¬ 
vices to automatically adjust transmitter 
output to the authorized power for each 
mode of operation within the range spec¬ 
ified in I 73.567 (b). If the automatic 
control device is unable to adjust the 
output power to a level below 105% of 
the authorized power after 3 minutes or 
upon a total of 3 samplings, the emis¬ 
sions of the station will terminate. 

(3) The transmitting system must 
have a device that will detect and adjust 
the peak level of modulation. If the 
modulation exceeds more than 10 bursts 
of 100% modulation within a one minute 
period as measured at the output termi¬ 
nals of the transmitter, the program 
audio Input signal to the transmitter 
modulators shall be automatically ad¬ 
justed downward until these limits are 
not exceeded. For the purposes of this 
requirement, a sequence of repetitive 
instances of modulation exceeding the 
prescribed limits occurring within a sin¬ 
gle 5 millisecond interval will be con¬ 
sidered to be one burst The station shall 
comply with the provisions of I 73.568 
with respect to the minimum modulation 
levels. 

(c) If the station engages in SCA op¬ 
erations. the transmission system shall 
be equipped with an automatic limiting 
device to prevent excessive modulation 
deviation of the SCA subcarrier. 

<d> I Reserved!. 

(e) The ATS control equipment shall 
be designed to terminate the station 
transmissions in accordance with 
I 73.544. 

(f) The ATS control equipment shall 
be designed to provide an alarm signal 
at an authorized monitoring and alarm 
point in accordance with { 73.546. 

(g) If the station is authorized to use 
an alternate main or auxiliary transmit¬ 
ter. the ATS control equipment may in¬ 
corporate circuits to automatically acti¬ 
vate such transmitters If they are fully 
equipped for ATS operation, although 
such transmitter switching features are 
not required. 

(h> The sampling of modulation levels 
must be on a continuous basis. All other 
required sampling of transmitting sys¬ 
tem functions shall be made at Intervals 
not exceeding one minute. 

(1) The ATS equipment shall have fa¬ 
cilities to permit testing of the automatic 
control and alarm devices. The testing 
may be accomplished without interrupt¬ 
ing the station transmission, provided 
that the test facilities are designed so 
that they cannot inadvertently or pur¬ 
posefully’ be used to override the auto¬ 
matic operation of the transmission 
system. 

§ 73.344 ' Fail-**fr transmitter control 
for automatic lran»miflAKtn »?i4cro*. 

ia> The ATS control system for a 
noncommercial educational FM broad¬ 
cast station must incorporate circuits 
that will terminate the radiations of the 
station in the event of any of the fol¬ 
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lowing conditions within the time in¬ 
terval specified: 

<X> Failure of the automatic power 
adjustment circuits if the automatic 
power adjustment controls do not cor¬ 
rect an over power condition (antenna 
input power exceeding 105% of the au¬ 
thorized power) for a three minute pe¬ 
riod. 

(2) Failure of the automatic modula¬ 
tion adjustment circuits to prevent 
excessive levels from continuing uncor¬ 
rected for a period exceeding three con¬ 
secutive minutes. 

(3) I Reserved 1. 

(4) Failure of the circuit to the ATS 
monitoring and alarm point for a period 
exceeding 3 minutes which prevents the 
transmitter from being turned off from 
that point. 

(5) Failure in any of the required 
alarm system functions as required by 
i 73.546 exceeding 3 consecutive min¬ 
utes. 

(6) Any loss of the required ATS 
sampling functions for a period exceed¬ 
ing 3 minutes. 

(b) If the transmissions of the station 
terminates due to any of the conditions 
listed in paragraph <a> of tills section, 
operation of the station may resume 
under manual control of the transmitter, 
either with an operator holding the 
proper class of license or permit on duty 
at the transmitter site or at on author¬ 
ized remote control point, provided that 
any out of tolerance condition wiiich 
may have caused the termination of 
transmission is corrected upon resump¬ 
tion of manual control of the transmit¬ 
ter. 

(c) If termination of the station 
transmission was caused by any failure 
of the ATS control or alarm functions. 
ATS operation of the station shall not 
be resumed until all necessary repairs or 
adjustments have been completed and 
a notation made in the station’s main¬ 
tenance log showing the nature or cause 
of the ATS malfunction and a certifica¬ 
tion entered into the log by the station’s 
radiotelephone first or second-class op¬ 
erator that all required ATS functions 
are fully restored. 

§ 73.3*46 Automatic 

monitoring and alarm points. 

(a> Each noncommercial educational 
FM broadcast station operating an au¬ 
tomatic transmission system shall be 
provided with one or more ATS moni¬ 
toring and alarm points. A station em¬ 
ployee holding at least a restricted 
radiotelephone operator permit shall be 
on duty at one such point at all times 
when the station is in operation. The 
ATS monitoring and alarm point loca¬ 
tion may be at the transmitter site, the 
main studio, an authorized remote con¬ 
trol point, or at another authorized loca¬ 
tion. If the licensee wishes to establish 
an AT8 monitoring and alarm point 
other than at the station transmitter, 
main studio, or an authorized remote 
control point, an informal request is to 
bo submitted to the Commission in 
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Washington. D.C. with a description of 
the location of the point and stating the 
basis for its selection. All ATS moni¬ 
toring and alarm points shall be under 
the control of, or available to. the licens¬ 
ee at all times. Provisions shall be made 
so that unauthorized persons can not 
activate the transmitting system from 
such points. 

(b> The following ATS controls or 
alarm functions shall be installed at 
etch ATS monitoring and control point 
lo be utilized. 

<1) A means to turn the transmitting 
apparatus on and of! at all times. 

12) An off air monitoring receiver for 
observing the station's transmitted pro¬ 
gram signal and SCA program signal if 
SCA is utilized. 

<3) An aural alarm signal as specified 
in paragraph <c) of this section. 

<c) An aural alarm at the ATC con¬ 
trol and monitoring point shall activate 
in event of any of the following condi¬ 
tions: 

(1) The transmissions of the station 
are interrupted for a period exceeding 
three minutes. 

(2) The transmitter output power falls 
below 90 # ;i. of the authorized value to 
be used If not automatically corrected 
within 3 minutes. 

(3) An alarm that would indicate any 
failure of the tower lighting equipment 
unless arrangements are made for visual 
observations of the condition of the 
tower lighting as required In f 17.47(a). 

<d) In addition to the aural alarms 
specified in paragraph <c). the licensee 
may install visual alarms or signals, and 
alarm circuits indicating other condi¬ 
tions at the transmitter site provided that 
there can be recognition between the re¬ 
quired alarm signals and those not re¬ 
quired. 

(e) Whenever a required alarm condi¬ 
tion occurs, the alarm signal shall remain 
continuously activated until the condi¬ 
tion causing the alarm is corrected or 
manual control of the transmitting sys¬ 
tem is assumed, provided that if * visual 
alarm is aho provided, the aural alarm 
may be turned off if the visual alarm re¬ 
mains activated. A notation shall be 
made In the station's operating log of 
the time and duration of any ATS alarm 
conditions. 

(f) The station employee on duty 
at thb ATS monitoring and alarm point 
is not restricted to a specific duty posi¬ 
tion provided that such person can 
monitor the off-air program signal and 
alarm sirnal employee is the only per¬ 
son in attendance at the station, that 
person must also be able to observe and 
respond to an EBS alert as required by 
Subpart G of this part. 

(g) The station employees on duty at 
ATS monitoring and alarm points shall 
be fully instructed in procedures to take 
in event of a malfunction of the trans¬ 
mission system and receipt of an EBS 
alert 

<h) Station and operator licenses shall 
be posted at each ATS monitoring and 
alarm point according to the provisions 
of I 73.504. 

|FR Doc. 77-531 Piled l-S-77;8:45 am] 


Title 12—Banks and Banking 

CHAPTER II—FEDERAL RESERVE 
SYSTEM 

(Reg. B; Docket No R 003I] 

PART 202—EQUAL CREDIT 
OPPORTUNITY 

Amendments to Regulation B To Imple¬ 
ment the 1976 Amendments to the Equal 

Credit Opportunity Act 

The original Equal Credit Opportunity 
Act (Pub. L. 93-495, the “Act”), which 
went into effect on October 28.1975. pro¬ 
hibits discrimination in any aspect of a 
credit transaction on the basis of sex or 
marital status. The 1976 Amendments to 
the Act (Pub. L. 94-239) were signed into 
law on March 23. 1976, and will go Into 
effect on March 23. 1977. They extend 
the Act's prohibition of discrimination in 
credit transactions to include discrimina¬ 
tion based on race, color, religion, na¬ 
tional origin, age (provided the applicant 
has the capacity to contract). receipt of 
income from a public assistance program, 
and the good faith exercise cf rights 
under the Consumer Credit Protection 
Act. 

Since the Amendments substantially 
changed the Act, numerous changes were 
necessary in existing Regulation B, which 
implements the Act. The Board of Gov¬ 
ernors proposed for comment a revised 
version of Regulation B on July 20. 1976 
(41 FR 29870). find held hearings on 
August 12 and 13. 1976. On the basis of 
comments received and testimony pre¬ 
sented. the Board published a second pro¬ 
posal for comment on November 8. 1976 
<41 FR 49123). 

After consideration of the additional 
comments received, the Board has revised 
the second proposal (the ‘'November pro¬ 
posal"). The changes are discussed in 
detail below. The revised Regulation B. 
published herein, will become effective 
on March 23. 1977. Creditors arc re¬ 
quired to comply with the provisions of 
the existing Regulation B until that time. 

Section 202 1— Authority, Scope. En¬ 
forcement, Penalties and Liabilities. 

Interpretations 

Sections 202.1(a) and <b) are identical 
to the November proposal. In section 
202.1(c) <1>. the words "actual and puni¬ 
tive" have been inserted before "dam¬ 
ages" to clarify that under the Act a 
creditor’s civil liability extends to both 
actual and punitive damages, and that 
tho dollar limitations in section 706(b) 
of the Act apply only to the liability for 
punitive damages. The final clause of 
section 202.1(0 <2) has been modified to 
conform more closely to the statutory 
language; "or approval" has been added 
after "such rule, regulation, lor] inter¬ 
pretation." and "rescinded" has been 
added after "is amended." The rest of 
this section Is Identical to the November 
proposal. 

Section 202.2— Definitions and Rulxs 
of Construction 

Section 202.2 <c )—Definition of "Ac¬ 
count". The definition is identical to the 
November proposal and substantially 


similar to the definition In existing Regu¬ 
lation B. 

Section 202.2(&)—Definition of "Act 
The definition Ls identical to the Novem¬ 
ber proposal. 

Section 202.2(c)—Definition of "Ad¬ 
verse action The definition is drawn 
from section 701(d) (6) of the amended 
Act and is similar to the November pro¬ 
posal. Section 202.2(c)(1) describes the 
actions by a creditor that will trigger the 
requirements imposed by the Act and the 
regulation relating to notification of ac¬ 
tion taken, statement of reasons for ad¬ 
verse action, and record retention. Pam- 
graph (i) ls based on the statutory lan¬ 
guage of section 701(dM6>: it provides 
that adverse action occurs where an ap¬ 
plicant requests credit and the creditor 
refuses the request. In addition, para¬ 
graph (1) encompasses the situation in 
which a creditor rejects an applicant 
initial request, but makes a counter-offer 
This approach combines provisions of 
paragraphs (1) and <U> of the November 
proposal. If the applicant uses or accept 
the counter-offer, no adverse action oc¬ 
curs. However, if the applicant does not 
use or expressly accept 4hc credit, ad¬ 
verse action does occur. 

Paragraphs < ii) and <ili) describe 
other actions on the part of the creditor 
that constitute adverse action. 

Section 202.2(c) (2) lists the actions 
that do not constitute adverse action 
Paragraph <l> provides that a change in 
the terms of an account "expressly 
agreed to by an applicant" is not ad¬ 
verse action. Paragraph <ii> provides 
that adverse action docs not occur if a 
creditor takes action or forbears from 
taking action regarding inactivity, de¬ 
fault, or delinquency on an account 
Paragraph (ill) provides that a refusal 
to authorize a point of sale or loon trans¬ 
action. that would exceed an applicant's 
existing credit limit is not adverse ac¬ 
tion. This paragraph differs from the 
November proposal in not requiring that 
the applicant be advised of the credit 
limit in advance. However, a point of sale 
refusal of credit is adverse action if the 
refusal occurs for a reason other than 
exceeding the pre-established credit 
limit 

Paragraphs (iv) and <v> provide that 
a refusal to extend credit because appli¬ 
cable law prohibits the creditor from ex¬ 
tending such credit, or because the credi¬ 
tor does not offer the type of credit re¬ 
quested, does not constitute adverse ac¬ 
tion. The latter provision is intended to 
apply, for example, where an applicant 
requests a credit card from a creditor 
that does not Issue credit cards. How¬ 
ever. if an applicant requests a loan at 
an interest rate of 2 percent and this re¬ 
quest is refused because the creditor's 
policy Is to make loans only at 18 per¬ 
cent, this refusal is adverse action. Para¬ 
graph (v) is not intended to exempt this 
type of refusal. 

Section 202.2(d>—Definition of "Ace '. 
The definition is identical to the No¬ 
vember proposal. It Indicates that the 
amended Act's protection against dis¬ 
crimination based on age extends only’ U> 
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natural persons and not to business 
entities. 

Section 202.2(e)—Definition of "Appli¬ 
cant”. The definition Is Identical to the 
November proposal. It is similar to the 
definition in the existing regulation. 

Section 202.2(1>—Definition of '*Appli¬ 
cation 1 The definition of "application" 
is identical to the November proposal and 
is substantially similar to existing Reg¬ 
ulation B. 

Although the definition of a “com¬ 
pleted application for credit” has been 
modified, it remains substantially the 
same as in the November proposal. The 
words “such information” in the final 
clause of the first sentence replace “the 
approvals or reports'* to make clear that 
the requirement of reasonable diligence 
is not limited to governmental approvals 
or reports. The final sentence requires 
that, where an application is incomplete 
as to matters susceptible to completion 
by the applicant, the creditor shall make 
a reasonable effort to notify the applicant 
and allow a reasonable opportunity for 
completion of the application. 

Section 2022(g)— Definition of 

* Board*'. The definition is Identical to the 
November proposal. 

Section 202.2(h)— Definition of "Con¬ 
sumer credit The definition Is identical 
to the November proposal 
Section 2022(D — Definition of ”Con- 
tractuallv liable p \ The definition Is iden¬ 
tical to the November proposal. 

Section 2202 <D—Definition of 

•Credit* 9 . The definition is identical to 
the November proposal. 

Section 2022 (k)—Definition of 'Credit 
card”. The definition la identical to tho 
November proposal. 

Section 2022(1) — Definition of "Credi¬ 
tor”. The definition is substantially iden¬ 
tical to the November proposal. The pro¬ 
visions on potential liability of assignees 
for violations committed by other credi¬ 
tors is now limited to situations in which 
tlie assignee had reasonable notice of the 
illegal acts. In this respect, this defini¬ 
tion Is identical to the July proposal. 

Section 2022(m)— Definition of 
•'Credit transaction ", The definition is 
identical to the November proposal. It 
modifies existing Regulation B by delet¬ 
ing tho phrase "solicitation of prospec¬ 
tive applicants by advertising or other 
means.” Discriminatory advertising prac - 
tices remain subject to 8 202.5(a). which 
prohibits discouraging applications. 

Section 202 . 2 (n)—Definition of ”Dis¬ 
criminate against an applicant”. The 
definition is identical to the November 
proposal and Is substantially similar to 
the definition in existing Regulation B. 

Section 2022 ( 0 —Definition^ of “El¬ 
derly This is a new definition which sets 
the exact age at which an applicant is 
deemed elderly. Age 62 was chosen since 
that is the earliest age at which retire¬ 
ment benefits are paid by the 8ocial Se¬ 
curity Administration. 

The addition of this definition neces¬ 
sitates the relettering of subsequent 
definitions. 

Section 202.2(p) —Definition of “Em¬ 
pirically derived credit system”. The defi¬ 


nition is similar to the November pro¬ 
posal. It implements section 70Kb) <3> of 
the amended Act. Section 202.2<p><l) 
describes an "empirically derived credit 
system ” Such a system is defined as a 
credit scoring system that evaluates, on 
the basis of a numerical score, the likeli¬ 
hood of an applicant's repaying the credit 
requested. The score is based on key at¬ 
tributes of the applicant and the credit 
which have been selected and weighted in 
accordance with the creditor’s experience 
With past applicants. The system must 
be based on experience which is not out¬ 
dated. The system may include a sub¬ 
jective evaluation of other information 
as long as the determination of credit - 
worthiness is primarily controlled by the 
empirically derived aspects of the system. 

Section 202.2<p)(2> of the definition 
prescribes the Board's standards for a 
"demonstrably and statistically sound’* 
system as required by the amended Act. 
First, if the entire applicant population 
of the creditor is not used in developing 
the system, the sample groups of appli¬ 
cants which are used must be obtained 
in accordance with appropriate sampling 
principles so as to fairly represent the 
characteristics of the underlying popula¬ 
tion. If proper methods arc u. c ed in the 
system's development, consideration of 
the characteristics of the applicant popu¬ 
lation need not include actual sampling 
or scoring of rejected applicants. 

Second, the Board’s standards permit 
a creditor, as a matter of business Judg¬ 
ment. to set the acceptance score high 
or low’ depending upon its business ob¬ 
jectives. 

Third, the system's predictive ability 
must be validated during the develop¬ 
ment process. One method of validation 
is to apply the model to accumulated 
credit experience and then to use statis¬ 
tical tests to compare predictive ability 
with actual results. In addition, there 
are other methods available to ascertain 
whether the model will perform at a sta¬ 
tistically significant rate. No particular 
confidence level is specified in the reg¬ 
ulation; however, system developers may 
note that courts in employment cases 
have shown a preference for a 95 per¬ 
cent level 

Fourth, the system's predictive ability 
must bo regularly revalidated os it is 
used. The techniques used for revalua¬ 
tion. tiie frequency with which it occurs, 
and the population of applicants used to 
test continuing predictive ability will 
vary depending upon the creditor and 
credit system involved. Usually revalida¬ 
tion will use the same statistical tests 
as the initial validation, except that 
more recent credit experience is used. 

Section 202.2(p) (3) provides that a 
creditor may borrow either a fully devel¬ 
oped credit system or credit experience 
from which an empirical system can be 
developed. A borrowed system or a system 
based on borrowed information must 
meet the standards prescribed in subsec¬ 
tions (1) and (2) above. In addition, a 
creditor adopting a borrowed system or 
using borrowed data must validate the 


sys.cm against its own credit experience, 
as soon as such information is available. 
Thus, if the borrowing creditor has ac¬ 
cumulated credit experience using a 
judgmental system or a different scoring 
system, the borrowed system can be val¬ 
idated using this information even be¬ 
fore the borrowing creditor commences 
use of the new empirical system. How- 
ever. if the creditor has no credit experi¬ 
ence of its own. then validation may be 
deferred until such experience is accu¬ 
mulated. If a borrowed system fails to 
pass a test of its validity then it is no 
longer a demonstrably and statistically 
sound, empirically derived credit system. 
The borrow'ing creditor must then either 
discontinue use of the system or use it 
accepting the risks and requirements in¬ 
herent in a judgmental system. 

Section 2022(q)—Definition of ”Ex¬ 
tend credit” and ••Extension of credit M . 
The definitions are identical to the 
November proposal. 

Section 2022(r>—Definition of ”Good 
faith.” The definition Is identical to the 
November prop ami. 

Section 2022(a)—Definition of " Inad¬ 
vertent error'*. The definition was drawn 
from 8 202.11(a) of existing Regulation 
B. relating to mechanical errors, and U 
identical to the November proposal. 

Section 2022(t)—Definition of **Judi- 
mental system of evaluating applicants 
The definition is identical to the Novem¬ 
ber proposal. The term is Intended to er - 
compass all systems for evaluating cred¬ 
itworthiness other than "demonstrabi • 
and statistically sound, empirically de¬ 
rived credit systems." 

Section 2022(u)—Definition of "JlfarX 
tal status The definition is identical to 
tho November proposal. 

Section 2022(v)—Definition of **Nega¬ 
tive factor or value *. 8ectlon 701(b) (3< 
of the Act forbids the assigning of a neg¬ 
ative factor or value to the age of an el¬ 
derly person In the operation of a de¬ 
monstrably and statistically sound, em¬ 
pirically derived credit system. The 
definition of "negative factor or value" is 
similar to the November proposal. How¬ 
ever, because of the addition of a defi¬ 
nition of the word "elderly." the effect of 
this definition upon a credit scoring sys¬ 
tem Is now very different. 

Since the November proposal did not 
define "elderly." under that proposal 
each applicant would have been "elder¬ 
ly" with respect to all younger applicants. 
Accordingly, an applicant could not have 
been given & score lower than that of any 
younger applicant, regardless of the 
creditor's experience. Comments indi¬ 
cated that, as a general rule, older per¬ 
sons are the most creditworthy gToup on 
tho basis of age, but that certain groups 
of middle-aged applicants are less credit¬ 
worthy than younger applicants. Tho 
November proposal would have caused 
undue distortion in the points assigned 
to age and might have led system users 
to cease using age as a variable. If elder¬ 
ly applicants are empirically the most 
creditworthy, then dropping age as an 
indicator could have had the effect of re¬ 
ducing the amount of credit extended to 
older persons. 
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Because "elderly” is now defined ns ace 
62 and above, the regulation has a dif¬ 
ferent impact upon scoring systems. 
Generally a demonstrably and statis¬ 
tically sound, empirically derived credit 
system which uses age as a scoring factor 
should assign to an elderly applicant the 
number of points Indicated by experi¬ 
ence. However, in no event may an elder¬ 
ly applicant receive fewer points for age 
than are assigned to the class of appli¬ 
cants that are not elderly and are most 
favored on the basis of their age The 
higheyt score on the basis of age given 
to applicants who are less than 62 creates 
a floor; persons 62 or older may not be 
given n score beneath that floor. Except 
for this limitation, applicants may be 
given the number of points on the basis 
of age which experience Indicates. 

Section 202.2 (u?)—Definition of 
“Open-end credit " The definition Is 
identical to the November nronosal. 

Section 202 2<x)—Definition of "Per¬ 
son". The definition is identical to the 
November proposal. 

Section 202.2(yi—Definition of "Perti¬ 
nent element of creditworthiness". The 
definition is similar to the November pro¬ 
posal. Section 70Kb) (2) of the amended 
Act permits a creditor to inquire about 
an applicant's age or whether an appli¬ 
cant's Income derives from a public as¬ 
sistance program, if such inquiry is for 
the purpose of determining pertinent ele¬ 
ment*; of creditworthiness. The Board 
has defined pertinent element of credit¬ 
worthiness as information hnving a de¬ 
monstrable relationship to a determina¬ 
tion of creditworthiness. The definition 
varies from the November proposal by 
expressly stating that this definition re¬ 
lates only to judgmental systems. In ad¬ 
dition. use of the term "manifest" in con¬ 
nection with the Information's relation to 
creditworthiness ha s been deleted. Credi¬ 
tors should be on notice, however, that 
court decisions pertaining to the so- 
called "effects test" do require CSnt the 
relationship between the defendant's 
practices and the defendant’s actual 
needs be "manifest." Tills definition does 
not preclude a court applying the effects 
test to credit practices from reading a 
requirement of manifestness into the re¬ 
lationship between credit practices and 
cred i t worthiness. 

Section 202.2(g)—Definition of "Pro¬ 
hibited bails" The definition is substan¬ 
tially similar to the November proopsal. 
The phrase is defined in terms of those 
characteristics that, under the amended 
Act. may not be considered in any aspect 
of a credit decision or may be considered 
only in a limited fashion. A footnote in¬ 
terprets the statutory language of sec¬ 
tion 701(a)(1) as referring not only to 
an applicant’s race, color, religion, na¬ 
tional origin, sex, marital status, or age. 
but also to such characteristics of other 
persons who may be indirectly involved 
in the transaction. This definition differs 
from the November proposal by expressly 
stating that an exercise of rights under a 
State law substituted for the Consumer 
Credit Protection Act is equally protected 
by the Act and this regulation. 

Section 202.2(act)—Definition of "Pub¬ 
lic assistance program". 8oction 701(a) 
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(2> of the amended Act prohibits dis¬ 
crimination against an applicant “be¬ 
cause all or part of the applicant’s in¬ 
come derives from any public assistance 
program." The definition provides some 
examples of such programs, but the term 
Is not limited to the types of income 
cited. This definition differs from the 
November proposal by no longer requir¬ 
ing that the periodic Income supplement 
be directed. A program’s assistance may 
be indirect while still falling within the 
ambit of this definition 

Section 202.2 (bb)—Definition of 
"State". The definition Is identical to the 
November proposal. 

Section 202.2(cc)—Captions and 
catch lines. The section is intended to in¬ 
dicate the non-substantive nature of 
captions and catchlincs. It is derived 
from I226.2<U) of Regulation Z. 

Section 202.2(dd) — Footnotes. The sec¬ 
tion gives footnotes to the regulation the 
some legal effect as the text. 

Section 202.3 —Special Treatment for 
Certain Classes of Transactions 

Four classes of transactions are given 
special treatment In the existing Regula¬ 
tion B: incidental, business, securities, 
and public utilities credit. Section 202.3 
provides specialized treatment for these 
classes and for one additional class, cred¬ 
it extended to governmental units. The 
Board has determined to adopt this sec¬ 
tion as proposed with the changes dis¬ 
cussed below. 

Public comments suggested that no 
reason relating to creditworthiness 
justifies an inquiry concerning the sex 
of an applicant for utilities, business, or 
incidental credit. In response to these 
comments, the Board has modified this 
section to provide that { 202.5(dH3>, 
which prohibits inquiries about an ap¬ 
plicant’s sex. applies to public utilities 
and business credit transactions. This 
prohibition is also applicable to inci¬ 
dental credit transactions unless Infor¬ 
mation relating to the sex of an appli¬ 
cant is required for medical records or 
similar purposes. Tills exception is In¬ 
tended to allow persons providing health 
services to rely upon medical records as 
a source of Information when extending 
credit, even though the records may con¬ 
tain information relating to the sex of 
an applicant. 

A number of commentators urged the 
Board to prohibit inquiries as to marital 
status in business credit transactions. 
The Board has not followed this sugges¬ 
tion because to do so would require the 
revision of forms and. in view of the 
variety and volume of business transac¬ 
tions, the revision would be costly and 
disruptive. Furthermore, it is doubtful 
that this burden would be justified since 
the traditionally close personal contact 
between business creditor and applicant 
makes it likely that marital status wiU 
be known by the creditor regardless of 
the informational bar. 

The Board believes that, as a general 
rule, applicants for business credit arc 
more sophisticated than applicants for 
consumer credit and. thus, there is no 


need to explain reasons for fidverc? 
tion to all business credit applicants. Ap¬ 
plicants for business credit who wish l j 
know the reason for adverse action may, 
of course, request an explanation from 
the creditor as provided in 6 2023(e) (2). 
Similarly. 1202.3(e)(4) grants business 
credit applicants the right to request re¬ 
tention of records by the creditor within 
90 days of adverse action. Under t 202.3 
(e)(2), the period during which the re¬ 
quest must be made commences only 
when the applicant is notified orally or 
in writing of the adverse action by the 
creditor. 

The Board has determined that spe¬ 
cial treatment for business transaction* 
Is also warranted for record retention 
provisions of the regulation. The requi > 
ments to retain records involve signifi¬ 
cant costs for creditors. The recordkeep¬ 
ing requirement would be particularly 
burdensome since applications for com¬ 
mercial credit typically involve a much 
greater volume of documents than appli¬ 
cations for consumer credit. 

Section 202.4— General Rule Concern¬ 
ing Discrimination 

The section is identical to the Novem¬ 
ber proposal. 

Section 202.6— Rules Concerning 
Applications 

Section, 202.5(a) — Discouraging appli¬ 
cations. The section 13 identical to the 
November proposal. 

Section 202 5(b)—General rules con¬ 
cerning requests for information. Section 
202.5(b)(1) is unchanged from the No¬ 
vember proposal. It corresponds to 5 202 - 
5(a) of existing Regulation B. except 
that the phrase "continued ability to re¬ 
pay" was deleted to underscore the fact, 
that a creditor's access to information is 
not limited to determining the probable 
continuity of an applicant's income 
Thus, the only barriers to a creditor’s 
obtaining, as opposed to considering, in- 
fortnation arc those contained in $ 202.5. 
Footnote 4 makes clear that f 202.5(b) (1 • 
neither limits nor abrogates laws regard - 
tng privacy, privileged information, or 
similar matters. 

Section 202.5(b)(2) dcaLs with infor¬ 
mation collection relating to the moni¬ 
toring or enforcement of compliant* 
With the amended Act, Regulation B, or 
other Federal or State laws. The first 
sentence refers explicitly to the infor¬ 
mation collection requirements of I 202.- 
13. It has been revised from the Novem¬ 
ber proposal by the addition of an intro¬ 
ductory phrase, "notwithstanding any 
other provision of this section," to clarify 
that tills provision supersedes informa¬ 
tion barriers contained in subsections (c> 
and (d) of 9 202.5. Any State law that 
precludes a creditor from requesting an 
applicant's race/national origin, sex. and 
marital status, and thus conflicts with 
5 202 13, Is preempted by | 202.11 <b> (D 
Oil). 

The second sentence of 5 202.5(b)(2) 
permits creditors to comply with regula¬ 
tions. orders, or agreements (issued by 
or entered Into with a Federal or 8tatc 
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court or enforcement agency) that re¬ 
quire the collection of Information to 
monitor or enforce compliance with the 
amended Act or other State or Federal 
law, such as the Federal Fair Housing 
Act. administered by the U.8. Depart¬ 
ment of Housing and Urban Develop¬ 
ment The Board has substituted the 
words "may obtain'* for "shall obtain” 
to clarify that the provisions of the sec¬ 
ond sentence of (b)(2) arc permissive 
and not mandatory. In addition, the 
scope of the provision has been expanded 
by the inclusion of the word “regulation** 
in the first clause and by the insertion of 
the words "or enforce" within the phrase 
"to monitor compliance.** 

Finally. 1 202.5(b)(3) clarifies the 
point that some information barriers of 
$ 202.5 are not applicable to special pur¬ 
pose credit programs as defined In 4 202.8, 
or with regard to $ 202.7(e) relating to 
lr. urance. 

Section 202.5(c)—Information about a 
spouse or former spouse. Sections 202.5 
(c) and <d> arc specific exceptions to the 
general rule of § 202.5(b)(1). Sections 
202.5(c) (1> and (2) are Identical to the 
November proposal and arc derived from 
1 202.5(b) of the existing regulation. 
Paragraph <iv>, relating to reliance on 
community property, differs from the 
corresponding provision of existing Reg¬ 
ulation B. which permits a creditor to 
request and consider information about 
an applicant's spouse if the applicant "is 
relying on community property • • • as 
a basis for repayment of the credit re¬ 
quested." The revised provision permits 
such inquiries whenever the applicant 
"resides" in a community property State 
or when the applicant, in applying for 
credit, is relying on property that Is 
relying on property that is located in a 
community property State. 

Section 202.5(c) (3) has been expanded. 
As in the November proposal. It permits 
a creditor to ask an applicant to list any 
account upon which the applicant Is li¬ 
able and to disclose the name and ad¬ 
dress in which such an account is car¬ 
ried. A second sentence has been added 
that permits a creditor to ask about 
other names in which the applicant has 
previously received credit. 

Section 202.5(d)—Information a credi¬ 
tor may not request. Except for editorial 
changes, this section is the same as the 
November proposal. Section 202.5(d)(1) 
restates the provisions of Si 202.4(c) <1> 
and (2> of existing Regulation B. except 
that the language, "or as required to 
comply with State law governing permis¬ 
sible finance charges or loan ceilings." 
was deleted as unnecessary, since } 202.11 
(b)(1) (ii> preempts any provision of 
State law regarding married persons. 

The structure of 5 202.5(d)(1) has been 
changed from the existing regulation to 
state the rule relating to marital status 
inquiries more clearly. If an applicant 
applies for an individual, unsecured ac¬ 
count, a creditor may not Inquire about 
the applicant's marital status unless the 
community property exception, which 
conforms to § 202.5(c)(2)(hr), applies. 
Creditors should note that this informa¬ 


tional bar applies notwithstanding the 
existence of a State necessaries law or 
family expense statute. 

In the second sentence of 4 202.5(d) 
(D. the phrase that appeared in the No¬ 
vember proposal, "in all other Instances." 
has been replaced by the phrase "Where 
an application is for other than indi¬ 
vidual. unsecured credit.In addi¬ 

tion. the limitation regarding terms that 
may be used In marital status inquiries 
Is stated in a separate sentence, to clarify 
that the limitation applies in all instances 
where such Inquiries are permissible, in¬ 
cluding in community property States. 
Section 202.5(d) (1 > also makes clear tliat 
a creditor may explain that the category 
"unmarried" includes single, divorced, 
and widowed persons. 

Section 202.5(d)(2) replaces (4 202.4 
ta)(34 and 202.5(d)(1) of existing Reg¬ 
ulation B relating to alimony, child sup¬ 
port, and separate maintenance. The 
first sentence of thLs provision states the 
general requirement that a creditor must 
first disclose to an applicant that income 
from alimony, child support, or separate 
maintenance need not be revealed by 
the applicant unless U>e applicant is re¬ 
iving on such income to establish cred¬ 
itworthiness. Tlie second sentence is in¬ 
tended to alert creditors that a general 
inquiry regarding source of income, 
without further specification, may lead 
an applicant to list alimony, child sup¬ 
port. or separate maintenance income. 
Therefore, unless an inquiry is phrased 
in terms of salary, wages, or similarly 
specified income as opposed to general 
inquiries about income, disclosure by the 
creditor concerning the optional nature 
of such a listing is required. 

Because the disclosure regarding ali¬ 
mony. child support, or separate main¬ 
tenance income is required both in oral 
and on written applications, the word 
"appropriately" has been substituted for 
"first conspicuously." 

A number of commentators urged the 
Board to delete the word "separate" from 
"separate maintenance" in the 202.5 
(d)(2) disclosure provision, on the 
ground that many application forms that 
comply with the existing version of Reg¬ 
ulation B do not draw such a distinction 
and. thus, could be considered inade¬ 
quate under the new regulation. The 
Board h?s adopted the provision as pro¬ 
posed. However, since these comments 
express a valid concern, the Board has 
added a footnote to 202.5(e) of the reg¬ 
ulation that permits a creditor to con¬ 
tinue "to use any application form that 
complies with the requirements of the 
October 28. 1975. version of Regulation B 
iuntil Its present stock of those forms is 
exhausted or until March 23. 1978. 
whichever occurs first" 

Section 202.5(d)(3) expressly prohib¬ 
its a creditor from asking about an ap¬ 
plicant’s sex, and incorporates the cour¬ 
tesy titles provision of 1 202.4(c)(4) of 
existing Regulation B. As in I 202.5(d) 
(2), the word "appropriately" has re¬ 
placed the words "first conspicuously" 
for the reasons mentioned above. 


Section 202.5(d)(4) incorporates the 
limitation regarding child bearing in¬ 
quiries contained in the first sentence 
of 4 202.5(h) of the existing regula¬ 
tion: the second sentence of I 202.5(h) 
is found in 4 202.6(b)(3) of this regu¬ 
lation. The provision makes clear that 
the prohibition os to child bearing In¬ 
quiries docs not preclude a creditor 
from asking about the number and 
ages of an rprlbant’s dependents or 
about dependent-related financial obli¬ 
gations or expenditures. For purposes of 
clarification, the Board has added a final 
clause to emphasize that a creditor may 
ask questions relating to dependents 
only if It asks all applicants such 
questions. 

Section 202.5(d) <5> prohibits inquiries 
about the race, color, religion, or na¬ 
tional origin not only of applicants but 
also of any other person In connection 
with a credit transaction, except as pro¬ 
vided by 4 202.5(b) (3) relating to special 
purpose credit programs or as required 
by } 202.5(b) (2) for compliance-moni¬ 
toring purposes. The final sentence ex¬ 
plicitly permits a creditor to tnquire 
about an applicant's permanent resi¬ 
dence and immigration status. 

8ection 202.5(e )—Application forms. 
The content of I 202.5(e) remains essen¬ 
tially unchanged from the November 
proposal. However, a number of com¬ 
ments noted that certain provisions of 
this regulation might necessitate chan res 
in creditors' forms less than a year after 
creditors modified their forms to comply 
with the October 28. 1975 version of the 
regulation. In order to minimize the 
financial burden cf any further changes 
that may be required, a footnote has been 
added, permitting creditors to continue 
to use application forms that comrly 
with the requirements of the 1975 version 
of Regulation B until present stocks cf 
those forms arc exhausted or until 
March 23. 1978, whichever occurs first. 

In response to numerous comments. 
4 202.5(e) has also been redrafted to un¬ 
derscore the point that Regulation B 
does not require the use of written ap¬ 
plications or. If written forms are used, 
does not require the use of any of the 
sample applications approved by the 
Board. If a creditor chooses to use writ¬ 
ten applications, it has four options. 
First, a creditor may design Its own 
forms. Second, a creditor may use forms 
prepored by another person, for example, 
another creditor or a trndc association 
Third, a creditor may use any appropri¬ 
ate model form included in Appendix B 
of Regulation B. (The Appendix B forms 
will be published separately in the near 
future.) Finally, a creditor may use a 
modified version of any appropriate Ap¬ 
pendix B form. 

The phrase "appropriate model form" 
has been used to emphasize that the five 
forms contained in Appendix B ore each 
designed for use in a different situation. 
For example, one form is intended for 
use only in open end, unsecured credit 
transactions: another is intended for use 
in community property States. There¬ 
fore, the protection accorded creditors 
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using the model forms applies only If the 
form "appropriate" to a particular situa¬ 
tion is used or modified as provided in 
1 202.5(e). 

Section 202.5(e) enumerates the three 
ways in which a creditor may modify an 
appropriate Appendix B form to satisfy 
its needs. First, a creditor may ask for 
additional Information if such a request 
is not prohibited by f 202.5. 8econd. a 
creditor may delete any information re¬ 
quest. Third, a creditor may rearrange 
the order of the questions. In each in¬ 
stance. however, a creditor must include 
the appropriate notices in the appropri¬ 
ate places if information regarding cour¬ 
tesy titles, alimony, child support, or 
separate maintenance payments, or 
marital status is solicited. 

The modification of an appropriate 
Appendix B form by deleting or re¬ 
arranging informational items will not 
affect a creditor's protection under sec¬ 
tion 706(e) of the amended Act from 
civil liability arising from the use of the 
form. If a creditor adds an Informational 
item not expressly permitted by the reg¬ 
ulation. the creditor may not rely upon 
the protection of 9 706(e) with respect 
to that additional item. 

Finally, the language of the November 
proposal expressly permitting creditors 
to add the ECOA notice to their forms 
has been deleted for two reasons. First, 
footnote 6 addresses the problem of using 
forms that contain the ECOA notice pre¬ 
scribed by the October 28. 1975 version 
of Regulation B. Second, supplying an 
ECOA notice at the time that an appli¬ 
cant applies for credit will not satisfy 
the requirement of 1202.9(a) that such 
a notice be provided when adverse action 
is taken. 

Section 202.6— Rules Concerning 
Evaluation or Applications 

Section 202.6 deals with the use of in¬ 
formation in the evaluation of credit 
applications, and elaborates on the sub¬ 
stantive provisions of section 701 (a) 
and (b) of the amended Act. 

Section 202.6(a)—General rule con¬ 
cerning the use of information . Section 
202.6(a) is substantially similar to the 
November proposal. Subject to two 
“'qualifications, the basic provision of this 
section is that a creditor may consider, 
in evaluating an application, any infor¬ 
mation that it obtains. The first qualifi¬ 
cation is that no Information may be used 
to discriminate against an applicant on 
a prohibited basis, except as provided in 
f 202.8 regarding special purpose credit 
programs. Second, a creditor's use of in¬ 
formation is limited by the specific prohi¬ 
bitions contained in 99 202.5 and 202.6 of 
the revised regulation. The rule adopted 
In I 202.6(a) subsumes the first sentence 
of 9 202.5(k) of existing Regulation B. 

The use of the words "to discriminate" 
is intended to underscore the fact that 
the general rule regarding use of infor¬ 
mation is not limited to intentional acts 
of discrimination. The amended Act pro¬ 
scribes Intentional discrimination and 
also may be interpreted as prohibiting 
actions that have the effect of dlscrlmi- 
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nating against applicants on any prohib¬ 
ited basis. 

The footnote has been shortened in the 
final version. It refers to the legislative 
history of the amended Act, which shows 
that Congress Intended certain Judicial 
decisions enunciating the "effects test" 
In the employment area to be applied in 
the credit area, especially with respect to 
the allocation of burdens of proof. 

As a Judicial doctrine, the effects test 
is not well suited to regulatory imple¬ 
mentation. In addition, it is, of course, 
subject to change os it is examined and 
applied by the courts. 

Section 202.6(b)—Specific rules con¬ 
cerning use of information. Section 202.- 
6(b) is substantially similar to the No¬ 
vember proposal and contains specific 
limitations on the use of information. 
Section 202.6(b)(1), which bars (with 
certain exceptions > a creditor from tak¬ 
ing any prohibited basis into account in 
evaluating creditworthiness, is identical 
to the November version. 

Footnote 8 does not broaden the au¬ 
thority granted by 9 202.5 to ask about 
marital status; rather, where the credi¬ 
tor can ask marital status under 9 202.5, 
the footnote permits a creditor to con¬ 
sider it in connection with rights and 
remedies. 

Section 202.6(b) (2) has been adopted 
without change from the November pro¬ 
posal. Paragraph (i) expressly prohibits 
a creditor from taking into account an 
aoplicant's age (provided the applicant is 
old enough to enter Into a binding con¬ 
tract) or whether an applicant receives 
income from any public assistance pro¬ 
gram. except as otherwise provided in the 
section. The wording of paragraphs <U) 
and (ill) emphasizes the distinction be¬ 
tween the consideration of age in em¬ 
pirically derived credit systems and Judg¬ 
mental systems. In a Judgmental system, 
a creditor is permitted to consider an 
applicant’s age and whether an appli¬ 
cant's Income derives from any public as¬ 
sistance program, but only for the pur¬ 
pose of determining a pertinent element 
of creditworthiness. A creditor may use 
age itself as a predictive variable in a 
credit scoring system, but only if such 
system is a demonstrably and statistical¬ 
ly sound, empirically derived system. 
Paragraph <iv> is based on section 701 
(b)(4) of the amended Act and provides 
that, in any system of evaluating credit- 
worthiness, & creditor may consider the 
age of an elderly applicant when age is 
used to favor the applicant. 

With respect to 9 202.60»(3>. the 
Board has inserted language, which ap¬ 
pear* In existing Regulation B. to make 
clear that creditors are barred from con¬ 
sidering statistics relating to childbear¬ 
ing only in connection with evaluating 
creditworthiness. Thus, for example, a 
creditor may consider such statistics in 
connection with marketing research. 

8ectlon 202.6(b) (4) is identical to the 
corresponding provision In the November 
proposal. 

Section 202.6(b) (5) has been adopted 
as it appeared In the November proposal, 


except for the addition of annuity, pen¬ 
sion. and other retirement income as In¬ 
come that creditors may not discount or 
exclude from consideration. This sub¬ 
section corresponds to 91202.5(d)(2) 
and 202.5(e) of existing Regulation B. 

Section 202.6(b)(6) corresponds to 
I 202.5(j) of the existing regulation, and 
Is unchanged from the November pro¬ 
posal, except for the reinstatement of the 
inadvertent error defense and the phrase 
"contractually liable," which appear in 
the existing regulation. The words "when 
available" in paragraphs (I) and (ill) 
refer to the fact that such credit history 
may not always be available to a creditor. 
A creditor U required to consider such 
credit history only "to the extent that a 
creditor considers credit history In eval¬ 
uating creditworthiness of similarly 
qualified applicants for a similar type 
and amount of credit." 

Section 202.6(b) (7) has been adopted 
without change from the November pro¬ 
posal It provides that a creditor may 
consider an appUcant's immigration 
status, whether the applicant is & per¬ 
manent resident of the United 8tates. 
and whatever additional information is 
necessary to ascertain rights and reme¬ 
dies regarding repayment. 

Section 202.6(c)—State property laws . 
This section Incorporates the provisions 
of 9 705(b) of the Act and is substan¬ 
tially Identical to f 202.5(1) of the exist¬ 
ing regulation. The Board has adopted 
it without change from the November 
proposal. 

Section 202.7— Rules Concerning 
Extensions of Credit 

Section 202.7(a)—Individual accounts . 
This section is identical to the November 
proposal. It corresponds to 1202.4(b) of 
the existing regulation. 

Section 202.7(b)—Designation of 
name. 8ection 202.7(b) has been adopted 
without change from the November pro¬ 
posal and is substantially the same as 
| 202.4(e) of existing Regulation B. The 
section prohibits a creditor from requir¬ 
ing an applicant to open and maintain 
an account in a spouse’s name, although 
an applicant may use such a name if de¬ 
sired. The provision permits an appli¬ 
cant to use a birth-given first name with 
a birth-given surname, spouse’s sur¬ 
name, or a combined or hyphenated sur¬ 
name. 

This provision should not be inter¬ 
preted as requiring creditors to redesign 
systems in order to handle occasional 
requests for combined names or other 
names that contain more than the usual 
number of characters. 

Section 202.7(e)—Action concerning 
existing open end accounts. 8ection 
202.7(c)(1) is Identical to the November 
proposal and Is derived from f 202.5(1) 
(1) of existing Regulation B. It pro¬ 
hibits creditors from taking certain ac¬ 
tions on the basis of an applicant’s re¬ 
tirement. attainment of a certain age. 
change of name, or change of marital 
status. 
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Section 202.7(c) <2) is substantially 
similar to the November rroposal and is 
derived from §202.5(1X2) of existing 
Regulation B. It permits a creditor to re¬ 
quire a reapplication on the basis of a 
change In marital status In certain In¬ 
stances where open end credit was 
granted to an applicant based on income 
earned by the applicant's spouse. The 
November proposal, unlike exiting Reg¬ 
ulation B, would have permitted credi¬ 
tors to require reapplication 1 l those 
instances on the bn sia of a change in 
name as well os on the basis of a change 
In marital status. Comments pointed out 
that a change in name does not always 
indicate a change In marital status, and 
that only the latter is a cau r e for possible 
concern about changed financial cir¬ 
cumstances. In addition, women are 
more likely to change thrir names upon 
change in marital status thAn are men, 
so that the November version of this pro¬ 
vision might disfavor women. Therefore, 
the Board has decided to delete the 
words "name or*' before **marltal status'* 
tn § 202.7(c)(2), 

Section 202.7id)—Signature of spouse 
or other person. Section 202.7(d) cor¬ 
responds to | 202.7 of existing Regula¬ 
tion B. governing requests for the signa¬ 
ture of a spouse or other person. The 
section has been revised for clarity. 

Section 202.7(d) (1) states the general 
rule contained In § 202.7(a) of the exist¬ 
ing regulation, and in the first sentence 
of 1202.7(d)(1) of the November pro¬ 
posal. It prohibits a creditor from requir¬ 
ing the signature of a spouse or other 
person, other than a Joint applicant, on 
any credit instrument if the applicant 
qualifies under the creditor's standards 
of creditworthiness for the credit re¬ 
quested. 

The words **or other person, other than 
a joint applicant** have been added to 
the November version to accomplish two 
objectives. The addition of the first part 
of the phrase makes clear that creditors 
may not discriminate in Imposing signa¬ 
ture requirements upon applicants, 
whether or not the additional signature 
required is that of the applicant's spouse. 
In this respect, the addition merely con¬ 
tinues the rule of existing 1 202.7(a), 
The second part of the phrase has been 
added to underscore the fact that where 
two persons voluntarily apply Jointly for 
credit, a creditor may obtain the signa¬ 
ture of the Joint applicant. 

The remainder of | 202.7(d) comprises 
exceptions to. and elaborations on. the 
general rule Section 202.7(d)(2) relates 
to unsecured credit where property is 
relied upon. This subsection Includes the 
second sentence of § 202.7(d)(1) of the 
November proposal, concerning the fac¬ 
tors that creditors may consider in eval¬ 
uating the property relied upon, with 
new material that explains that the cred¬ 
itor may require. If evaluation Indicates 
that it is necessary, a signature on any 
instrument needed to gain access to the 
property in the event of default. For ex¬ 
ample, such an Instrument might be a 
waiver of dower rights. 
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tcotlon 202.7(d) (3> relates to unse¬ 
cured credit in community property 
States, and is substantially the same as 
1202.7(d)(4) of the November proposal 
and § 202.7(b) of the existing regulation. 
The provision adopted by the Board dif¬ 
fers from the November proposal In that 
the criterion defining Instruments on 
which creditors may require signatures 
Is changed from "necessary" to "neces¬ 
sary. or reasonably believed by the credi¬ 
tor to be necessary, under applicable 
State law." This change Is in response 
to comments indicating the difficulty In 
some States of determining what instru¬ 
ments arc legally required in some In¬ 
stances. It conforms the standard for 
this subsection to that established for 
secured credit In existing Regulation B. 
and for all categories (unsecured rely¬ 
ing on property, unsecured tn community 
property State, and secured) li. the final 
regulation. 

Section 202.7(d)(4) relates to secured 
credit, and corresponds to § 202.7(d)(2) 
of the November proposal and § 202.7(c) 
of the existing regulation. The phrase 
"and the applicant's spouse has or will 
have an Interest in the property being 
ottered as security." which appeared in 
the November proposal, has been deleted 
because some commentators cited State 
laws under which, even though a per¬ 
son's spouse has no Interest in property 
owned by the person, the spouse's signa¬ 
ture is required to pass clear title. The 
words "or other person" have been added 
after "spouse" to take account of the 
situation where a person other than the 
applicant's spouse holds an Interest in 
the property being offered as security. 
Finally, "necessary" has been changed 
to "necessary, or reasonably believed 
•••,** as explained above with reference 
to 5 202.7(d) (3). 

8ection 202.7(d)(5) relates to credit in 
connection with which the personal lia¬ 
bility of a person other than the appli¬ 
cant (and other than a joint applicant 
or applicants. If any) has been found 
necessary. An example, given in foot¬ 
note 10, Is the situation where an ap¬ 
plicant requests individual credit and 
relies on Income of another person. This 
subsection corresponds to § 202.7(d)(3) 
of the November proposal. Aside from 
the addition of footnote 10. It differs 
from the November proposal in two re¬ 
spects. First, "an additional party" re¬ 
places "a party other than the appli¬ 
cant" to indicate that, where persons 
apply voluntarily for Joint credit, the 
restrictions stated In this paragraph do 
not apply. For example, if a person and 
his or her spouse apply for joint credit, 
the creditor does not violate Regulation 
B by obtaining the signature of the 
spouse. Second, a new sentence has been 
added, providing that guarantors, co¬ 
signers. and the like h*ve the same pro¬ 
tection under § 202.7(d) as do appli¬ 
cants. For example, a creditor cannot 
require the spouse of a guarantor to co¬ 
sign the guarantee, unless It could re¬ 
quire such signature If the guarantor 
iverc an applicant for the credit being 
extended. 
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Section 202.7(e)—Insurance. The pro¬ 
vision is similar to the November pro¬ 
posal It states that differences in rates 
and terms of credit-related insurance 
provided to different applicants, and pro¬ 
viding insurance to some applicants but 
not to others, do not constitute viola¬ 
tions of Regulation B. In response to 
public comment, the Board has added 
a proviso prohibiting creditors from de¬ 
nying or terminating credit because 
credit life, health, accident, or disability 
Insurance Is unavailable due to the ap¬ 
plicant's age. This proviso docs not pre¬ 
vent creditors from varying the terms 
and conditions of credit because of the 
unavailability, rates, and terms of in¬ 
surance. 

The last sentence of the section, whi h 
is also an addition to the November pro¬ 
posal, states that creditors do not violate 
Regulation B by asking applicants about 
age, sex. or marital status In connection 
with Insurance applications. 

Section 202.8 —Special Purpose Cremt 
Programs 

In response to comments, the Board 
has made several substantive and tech¬ 
nical changes. 

Section 202.8< a >—Standards for pro¬ 
grams. Section 202.8(a) has been mr.de 
subject to the two general rales con¬ 
tained in new § 202.8(b) discussed below. 
Reversing the position taken In the No¬ 
vember proposal, the denial of credit to 
an applicant under a special purpose 
credit program constitutes adverse ac¬ 
tion. triggering the notice provisions of 
§ 202.9. The Board has changed this sec¬ 
tion for two reasons. First, the revised 
provision more closely follows the lan¬ 
guage of 701(c) of the Act. Second, v.hfie 
§ 202.8 programs are accorded special 
treatment by the Act and the regulation, 
the Board believes that the Intended 
beneficiaries of those programs should 
have the same right as other apj>licants 
to receive a notice of action taken and 
a statement of reasons for denial. 

8ectlon 202.8(a)(1) deals with credit 
programs expressly authorized by Fed¬ 
eral or State law. Despite numerous re¬ 
quests, the Board has not listed any 
programs that qualify under this pro¬ 
vision. A great number of programs may 
satisfy the requirements of § 202.8(a) (1), 
but any attempt to list the programs that 
do qualify would Involve a detailed re¬ 
view of the facts In each cose and wouM 
require an analysis of numerous Fed¬ 
eral and 8tate statutes, regulations, and 
Judicial and administrative decisions and 
interpretations. Therefore, creditors wPl 
have to determine. In conjunction with 
any government agency involved In the 
program, whether a particular program 
meets the statutory requirements enun¬ 
ciated in Section 701(c) of the Act. 

Section 202.8(a)(2) concerns pro¬ 
grams where the credit is offered by not- 
for-profit organizations. The only 
change made in this section is tiie sub¬ 
stitution of the phrase "offered by" for 
the terms "administered by.*' This sub¬ 
stitution was made in response to com¬ 
ments to avoid any misunderstanding 
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that a program offered by a not-for- 
profit entity (e.g.. a trust) may be ad¬ 
ministered by a for-profit organization 
(eg.. a commercial bank). 

Section 202.8(a)(3) covers programs 
involving for-profit organizations. It has 
been changed in two respects. First, 
language regarding such an organiza¬ 
tion's participation In a program has 
been added to clarify the point that a 
for-profit organization may satisfy the 
requirements of this section by extend¬ 
ing credit pursuant to & program spon¬ 
sored by a not-for-profit organization 
or by another for-profit organization. 
For example, a student loan program 
sponsored by a foundation where the 
loans are made by commercial banks or 
a program established by a for-profit 
corporation where economically disad¬ 
vantaged employees are assisted In ob¬ 
taining credit from local creditors would 
qualify. 

The second change involved incor¬ 
porating subsection (a) <3> (ill) into new 
ft 202.8(b) (2). 

Section 202.8(b) —Applicability of 
other rules . This section is new. The first 
paragraph has been added to make ex¬ 
plicit what was implied in the previous 
proposals, namely, that all of the other 
provisions of the regulation apply to 
special purpose credit programs to the 
extent that those provisions are not In¬ 
consistent with the specific terms of 
| 202 . 8 . 

The second paragraph Incorporates 
the provisions of ft 202.8(a) (3) (ill) of 
the November proposal and applies them 
not only to programs involving for- 
profit organizations (as was the case in 
the November proposal). but also to pro¬ 
grams offered by not-for-profit organi¬ 
zations. 

Section 202.8(b)(2) provides that a 
creditor may determine eligibility for a 
special purpose credit program using 
one or more of the prohibited bases; 
but, once the characteristics of the class 
of beneficiaries are established, a credi¬ 
tor may not discriminate among poten¬ 
tial beneficiaries on a prohibited basis. 
For example, a creditor might establish 
a credit program for impoverished 
American Indians. If the program met 
the requirements of ft 202.8(a), the cred¬ 
itor could refuse credit to non-Indians 
but could not discriminate among Indian 
applicants on the basis of sex or marital 
status. 

Sections 202A (c) and <d >—Special 
rule concerning requests and use of in- 
formation and Special rule in the case of 
financial need . Except for re-lettering, 
the only modification in these sections 
is that the phrase "or will be" has been 
added to the first sentence of each to 
underscore the point that new special 
purpose credit programs may be estab¬ 
lished after the effective date of the reg¬ 
ulation. Both sections permit creditors 
to seek Information otherwise barred by 
the regulation in order to determine eli¬ 
gibility for special purpose credit pro¬ 
grams. 
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Section 202.9— Notifications 

This section encompasses all of the re¬ 
quirements for the notices that creditors 
must provide to applicants, except for 
the credit history notice required by 
ft 202.10(b). These requirements appear 
in 55 202.4(d) and 202.5(m) of existing 
Regulation B. 

Section 202.9(a)— Notification of ac¬ 
tion taken . ECOA notice . and statement 
of specific reasons. This section sets 
forth the requirements for the content 
and timing of notices and explains to 
whom and by whom notices are to be 
given. Section 202.9(a)(1) requires that 
the notice of action taken be given with¬ 
in 30 days after a creditor receives a 
completed application, or within a simi¬ 
lar period after taking adverse action. 
In response to public comment, the 
Board has added subsection (lv) to 
ft 202.9(a) (1). It provides that a creditor 
shall notify an applicant of action taken 
within 90 days after an applicant has 
been notified by the creditor of an offer 
to grant credit other than in substan¬ 
tially the amount or in substantially the 
terms requested by an applicant and the 
applicant has not expressly accepted or 
used the credit offered. 

Section 202.9(a)(2) specifies the con¬ 
tent of the notification when adverse ac¬ 
tion Is taken. The notification must con¬ 
tain the statement of action taken re¬ 
quired by exlstng 5 202.5<m> (1). the 
ECOA notice required by existing ft 202.4 
(d). and the statement of specific rea¬ 
sons for adverse action (or disclosure of 
the right to such a statement) similar to 
the statement required by present ft 202.5 
<m)(2>. The revised regulation requires 
the notices to be given together because 
the Board believes that public under¬ 
standing of the notices will be thereby 
enhanced. Under the revised regulation, 
the ECOA notice need be given only when 
adverse action is taken. A creditor may 
continue to provide the ECOA notice at 
the application stage, as long as the 
notice is also given when adverse action 
Is taken. 

Section 202.9<a> <3> provides that, if 
more than one applicant is involved In a 
credit transaction, the notification shall 
be provided to the primary applicant 
where one is readily apparent 

Section 202.9(a)(4) provides that. If 
a transaction involves more than one 
creditor and the applicant is offered and 
accepts credit from any one of them, 
no creditor need furnish a notification of 
adverse action, the ECOA notice, reasons 
for denial, or disclosure of the right to 
such reasons. The creditor extending the 
credit will, of course, give notification of 
approval by implication, since the appli¬ 
cant will have received the money, prop¬ 
erty. or services requested. If no credit Is 
granted, or If credit is offered that Is not 
acceptable to the applicant, then each 
creditor must give the required notifi¬ 
cation. For example, if an auto dealer 
"shops" an appllactlon to several banks 
and one bank extends credit, the provi¬ 
sion requires only that bank to provide 
the notice of action taken. However, if 


none of the banks offers credit or If the 
credit offered is not acceptable to the ap¬ 
plicant, then all the banks must give the 
required notices, as must the dealer If it 
is a "creditor" in the transaction. 

Where all creditors in a multiple credi¬ 
tor situation are required to furnish the 
notices, they may arrange for a joint 
notification to be provided through one 
party, provided that such a joint notifica¬ 
tion identifies each creditor that consid¬ 
ered the application. Disclosure of each 
creditor's identity, however, is required 
only when the notification is provided by 
a third party. A creditor that directly 
furnishes the required notification to a 
rejected applicant need not identify other 
creditors to whom the application was 
"shopped." 

The last sentence of ft 202.9(a) (4) in¬ 
sulates a creditor from liability for acts 
or omissions of a third party in those 
cases where the third party agrees to 
supply the notice, provided that the cred¬ 
itor follows reasonable procedures to In¬ 
sure compliance. 

Section 202S(b)—Form of ECOA 
notice and statement of specific reasons 
This section is identical to the November 
proposal. It is drawn from existing 
55 202 4(d) and 202.5<m)<2) and (3). 

Unlike existing ft 202.4(d), which re¬ 
quires creditors to use the sample ECOA 
notice verbatim. «2024><b)(l) provides 
that substantial adherence to the sample 
form constitutes compliance In addition, 
this section permits inclusion in the 
notice of a reference to a similar 8tate 
statute or regulation and State en¬ 
forcement agency. 

The text of the notice Ls Identical to 
that contained in existing ft 202.4(d). ex¬ 
cept that the additional bases of pro¬ 
hibited discrimination have been added 
and, in the last sentence, the word “cred¬ 
itor" ls used, rather than a blank requir¬ 
ing a description of the particular type 
of creditor. The latter change will fa¬ 
cilitate the giving of notices by third 
parties on behalf of several different 
types of creditors. 

Numerous public comments strongly 
urged the Board to amend ft 202.9(b) (2) 
to allow creditors to state as the reason 
for adverse action the fact that an ap¬ 
plicant has "fatled to achieve the qualify¬ 
ing score on the creditor’s credit scoring 
system." The commentators argued that 
such a statement ls the only truthful, 
accurate statement of the reasons for 
adverse action under a statistically sound 
credit scoring system. 

8ectlon 701(d) (3) of the amended Act 
provides that "a statement of reasons 
meets the requirements of this section 
only If it contains the ’specific' reasons 
for the adverse action taken." (Emphasis 
added) The Board is of the opinion that 
a statement that an applicant has failed 
to achieve the qualifying score on the 
creditor’s credit scoring system would 
not satisfy the language or intent of the 
statute. A statement that the applicant 
failed to achieve a qualifying score is 
perhaps the ultimate reason for decline, 
but ls itself a conclusion. Such a state¬ 
ment does not reveal the more funds- 
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mental reasons why the applicant was 
declined. 

The Board believes that the Intent of 
the Congress was to require creditors to 
provide applicants with a more meaning¬ 
ful explanation of denial than a state¬ 
ment that denial was caused by a failure 
to achieve a qualifying score. The Senate 
Report on the 1976 Amendments 
states 44 • • • knowing the reasons for 
adverse action will, over time, have a very 
beneficial educational effect on the 
credit-consuming public and a very 
beneficial competitive effect on the credit 
marketplace.” <6. Rep. No. 589. 94th 
Cong., 2d Bess. (1976), p. 7.) 

The knowledge that one failed to 
achieve a minimum score can have little 
educational value. Providing more funda¬ 
mental reasons for adverse action, as 
contemplated by Regulation B. will en¬ 
hance consumers* awareness of the fac¬ 
tors that are considered important by 
crodlt-granters and often will enable an 
applicant to correct erroneous informa¬ 
tion or supplement information in the 
application. 

Section 202.9(b) (2) provides a sug¬ 
gested form for the statement of specific 
reasons for adverse action. The form in¬ 
cludes a section regarding disclosure of 
the use of information that was obtained 
from an outside source, so that a creditor 
could also satisfy the requirements of 
the Pair Credit Reporting Act through 
proper use of this form. The form also 
contains a section for the ECOA notice. 

Section 202.9(c)—Oral notifications. 
This section is drawn from section 701 
<d) <5) of the amended Act and is iden¬ 
tical to the November proposal. 

Section 202.9(d)—Withdrawn appli¬ 
cations . This section is substantially 
: imilar to the November proposal. 

Section 202.9(e)—Failure of compli¬ 
ance. This section is identical to the 
November proposal. 

Section 2Q2MI)—Notification. ‘This 
section defines what constitutes notifica¬ 
tion. It provides that a creditor notifies 
an applicant when a writing addressed to 
the applicant is delivered or mailed to 
the applicant's last known address or. In 
the case of an oral notification, when 
the creditor communicates with the 
applicant. 

Section 202.10—Furnishing or Credit 
Information 

Although numerous changes have 
been made In this section, the substantive 
requirements remain substantially the 
same as the November proposal and 
existing Regulation B. as amended on 
September 2. 1976 (41 FR 38759), 

Section 202.10(a) requires the desig¬ 
nation and furnishing of information on 
accounts established on or after June 1. 
1977 to reflect the participation of each 
spouse. The words "that furnishes credit 
information” were added after "creditor” 
at the beginning of this subsection and 
5 202.10(b) to make clear that Regula¬ 
tion B does not require creditors to pro¬ 
vide credit Information to others. Fur¬ 
thermore, if a creditor does not furnish 
credit Information to others, it need not 
comply with the designation require¬ 
ments of i 202.10. A creditor that chooses 
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to furnish credit information, however, 
must do so as prescribed by this section. 

Several comments requested clarifica¬ 
tion of the term *‘primarily liable,” 
which appears throughout this section 
but nowhere else in the regulation. “Pri¬ 
marily liable” was substituted for “con¬ 
tractually liable” in the November pro¬ 
posal in order to'exclude guarantors or 
sureties from the coverage of the sec¬ 
tion. The return to “contractually liable.” 
a defined term, and the addition of the 
words ' other than as guarantors, sure¬ 
ties, endorsers, or similar parties” Is in¬ 
tended to clarify the coverage of the sec¬ 
tion. 

Footnote 12 was added at the end of 
1 202.10(a)(3) to clarify creditors 4 re¬ 
sponsibilities when new parties assume 
responsibility for payment of a debt. If 
a creditor that is furnishing credit infor¬ 
mation on an account learns that a new 
party or parties have assumed responsi¬ 
bility for payment of the debt, the credi¬ 
tor has the responsibility to determine 
whether the aasumptors are married to 
each other and, therefore, entitled to 
have information furnished on the ac¬ 
count as required by 1 202.10(a) (2) and 
(3). If the new parties are so entitled, 
credit information should be reported in 
the names of the new parties. The regu¬ 
lation does not require the creditor to 
continue furnishing Information in the 
names of the former parties. 

Section 202.10(a)(2) of the November 
proposal would have required creditors 
to furnish information in the name of 
each spouse about whom Information 
was requested, except when furnishing 
information to consumer reporting agen¬ 
cies. When furnishing information to 
consumer reporting agencies, creditors 
would have been required to do so in a 
manner that would enable the agency to 
provide access to the Information about 
the account In the name of each spouse. 

The approach of the November pro¬ 
posal was based upon the assumption 
that Information is supplied by creditors 
to consumer reporting agencies without 
a request for information about a spe¬ 
cific account. Comments revealed that, 
while this is generally true, some credi¬ 
tors furnish Information to consumer re¬ 
porting agencies only in response to a 
request about a specific account. There¬ 
fore. creditors responding to a request 
from a consumer reporting agency for 
Information about one participant on a 
Joint account, by furnishing information 
about both spouses, might be in violation 
of the Fair Credit Reporting Act. 

Accordingly. I 202.10(a) <2) of the No¬ 
vember proposal was redrafted. Under 
new subsections (a)<2> and (a)(3). the 
manner in which information about an 
account designated under this section 
must be furnished depends upon whether 
it is furnished on a routine basis to con¬ 
sumer reporting agencies or pursuant to 
a request for information on a specific 
account. In the former situation, it must 
be provided in a manner that will enable 
an agency to provide access to the infor¬ 
mation about the account in the name of 
each spouse, and in the latter situation in 
the name of the spouse about whom the 
information is requested. 
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Several commentators requested clar¬ 
ification of the requirement In 9 202.10 
(a) (2) of the November proposal that 
creditors “report the designation” of ac¬ 
counts. Because of the confusion caused 
by thLs term and Its doubtful value in 
furthering the purpose of the section, it 
has been deleted from the regulation. 

Section 202.10(b)—Accounts estab¬ 
lished prior to June 1 . 1977. There are 
tw'o principal ways of complying with the 
designation and reporting requirements 
with respect to accounts established 
prior to June 1. 1977. First, a creditor 
may review Us records and designate the 
files of married account holders. This is 
the procedure envisioned by 8 202.10(b) 

(1) . In the alternative, a creditor that 
lacks information regarding use or lia¬ 
bility for accounts or does not wish to 
undertake the search of Its records nec¬ 
essary to comply with subsection (1) may 
mall to all married account holders or to 
all account holders the notice entitled 
"Credit History for Married Persons.” 

In some cases, a creditor may possess 
the information about use and liability 
for accounts necessary for designation 
and reporting about some accounts but 
not for others. The creditor may use both 
methods described above, that is. mall the 
notice to those accounts for which it lacks 
the necessary information and designate 
automatically those for which it possesses 
the information. 

The words “one copy of” were added 
before "notice* 4 In subsection (2) to make 
it clear that only one notice need be sent 
to each account for which any billing 
statement will be sent between June 1 
and October 1,1977. 

Footnote 14 allows creditors to delete 
any reference to “use” of an account 
when notices are sent to closed end 
account holders. This change was in¬ 
tended to avoid the confusion that might 
be caused when consumers holding ac¬ 
counts on which there con be no users re¬ 
ceived the notice. 

The words ”ai any time prior to Octo¬ 
ber 2.1977” were added in subsection (b) 

(2) to allow creditors sending billing 
statements monthly, regardless of activ¬ 
ity on accounts, to begin sending the no¬ 
tices before June 1. 

A sentence added at the end of sub¬ 
section (b) 12) allows creditors to com¬ 
bine the alternate methods of compliance 
provided in subsection (b) by designating 
those accounts on which the creditor has 
the information needed to do so and 
sending the notice where it does not. 

The notice entitled "Credit History For 
Married Persons” was the subject of sev¬ 
eral comments requesting clarification of 
the language of the text As a result the 
word "hold” before “the account” was 
deleted, and the phrase "are responsible 
for* 4 was added. As used in the notice, 
responsibility for an account is the equiv¬ 
alent of contractual liability. No addi¬ 
tional reporting requirements are im¬ 
posed by this change 

With respect to the notice Itself, com¬ 
ments reflected a general lack of under¬ 
standing of the phrase "paid for.” Since 
the phrase merely restated the idea that. 


FEDERAL REGISTER. VOL 42. NO. 4—THURSDAY, JANUARY 6. 1 977 











1250 

IX both spouses share contractual liability 
on an account, they are entitled to share 
the credit history of that account, the 
Board has decided to delete the phrase. 

The word “complete" was substituted 
for “fill out" in the notice to make it clear 
to consumers that all information re¬ 
quested in the notice (typed or printed 
name, signature and account number* 
must be supplied before any change in 
credit information reporting will be 
made. 

The notice in the November proposal 
ended with the applicant’s request to 
furnish information in the names of both 
spouses “as follows." The words “as fol¬ 
lows" were deleted to make clear that 
consumers may not request a change in 
the name in which the account is cur¬ 
rently carried. A consumer may only add 
a name to the account. 

In response to comments expressing 
concern that one spouse might deny the 
other spouse a credit history, one signa¬ 
ture line has been deleted at the end of 
the notice. The words “of either spouse" 
have been added after “signature" under 
the remaining line to indicate that either 
spouse may authorize the change in the 
manner in which information is furn¬ 
ished on the account 

Although several comments expressed 
concern that without the signature of 
both spouses, a spouse could request a 
change even when not entitled to share 
the credit nistory. the Board believes that 
this potential problem is outweighed by 
the necessity to ensure that all married 
account holders have access to the credit 
histories that they have established. 

Section 202.10<c» describes how credi¬ 
tors must respond to requests to change 
the manner in which information is re¬ 
ported on an account. The words “prop¬ 
erly completed request” w*ere substituted 
for “written request" to indicate that 
creditors need respond only to requests 
•hat contain all information necessary to 
make the change on an account. Lan¬ 
guage was also added to make clear that 
a creditor need not change the name in 
which an account is carried pursuant to 
a request under this section. 

Becaase the Board has determined that 
one signature is sufficient to authorize a 
change in the manner in which infor¬ 
mation on an account is furnished, and 
that requiring two signatures might frus¬ 
trate the intent of the section, the pro¬ 
vision allowing creditors to verify a re¬ 
quest to provide separate credit histories 
by signature or otherwise has been 
deleted 

Section 202.11 —Relation to State Law 

Section 202.11(a)— Inconsistent Stale 
laws. Section 202.11(a) states the gen¬ 
eral standard for preemption of State 
law and is identical to the November 
proposal. It is derived from section 705 
<f> of Utc amended Act. 

Section 202.11(b)— Preempted provi¬ 
sions of State law . Subsection (b)(1) 
describes provisions of State law that 
are preempted by the Act and Regula¬ 
tion B. 

The November proposal would have 
preempted provisions of State law re¬ 
quiring an applicant's spouse to assume 
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liability for debts incurred by an ap¬ 
plicant w ho has established independent 
creditworthiness. This guideline, which 
was intended to preempt State neces¬ 
saries laws and family expense statutes 
in limited situations, has been deleted; 
however, creditors in States where such 
laws exist must continue to observe the 
Informational bar relating to marital 
status in $ 202.5. 

Paragraph Ul> continues the preemp¬ 
tion of those provisions of State small 
loan laws that forbid the separate ex¬ 
tension of credit to both parties to a 
marriage No ciiange from the treatment 
of these laws in existing Regulation B 
Is intended. 

Paragraph (v> of 1 202.11(b)(1) is 
identical to 1 202.11(b)(6) of the No¬ 
vember proposal except that the words 
“or administer 4 * have been added to 
preempt State laws that forbid either 
the ostablislunent or implementation of 
special pun>ose credit programs as de¬ 
fined by l 202.8. 

The Board has deleted subsection (b> 
(7) of the November proposal, wldch 
would have preempted State laws that 
proliibit inquiries used in a model ap¬ 
plication form set forth in Appendix B 
of the regulation, because these laws may 
be more protective of an applicant. 
Creditors using the model forms must 
conform them to informational prohi¬ 
bitions of applicable State laws. 

Subsection tb)(2» Is new. It requires 
creditors to request a formal Board in¬ 
terpretation when seeking a determina¬ 
tion a* to whether a State law is 
inconsistent with the Act and regula¬ 
tion. The subsection Incorporates f 202.1 
(d) as that section relates to formal 
Board interpretations. The factors upon 
which such a determination will be based 
arc set forth in subsection (c) of Sup¬ 
plement I. Notice of a determination will 
be provided as specified In subsection 
(cm 1) of Supplement I relating to revo¬ 
cation. as modifications are also incor¬ 
porated by reference. 

The remainder of f 202.11(b) is iden¬ 
tical to the November proposal, except 
that the conjunction “and" that ap¬ 
peared In subsection (b) has been 
changed to “or" in subsection (b><l> 
(iv> to correct an inadvertent drafting 
error. 

Section 202.11(c)— Finance charges 
and loan ceiting*. Section 202.11(c) re¬ 
states i 202.8(b) of existing Regulation 
B without substantive change. Footnote 
10 in 1202.11(c) of the November pro¬ 
posal provided an example of how the 
regulation affected loan ceilings and 
finance charges. Because commentators 
found it confusing, the footnote has been 
deleted. 

Section 202.11(d)— State and Federal 
laws not affected. Subsection (d) saves 
certain types of laws from preemption 
even though they may fall within one of 
the categories of State laws preempted 
by subsection (b)(1). The coverage of 
the section has been broadened by adding 
the word "Federal" before “banking reg¬ 
ulations 44 and by deleting the word “com¬ 
munity" before “property." Accordingly. 
Federal and 8tate banking regulations 
directed only towards insuring the sol¬ 
vency of financial institutions and State 


property laws are unaffected by the Act 
and Regulation B. 

Section 202.11(0— Exemption for 
State regulated transactions . The stand¬ 
ards for exemption of State regulated 
transactions in l 202.11(e) are identical 
to those in the November proposal, ex¬ 
cept that under this provision a violation 
of an exempted State law is a violation 
of the Federal law’ only to the extent that 
it Imposes requirements also Imposed by 
the Act or Regulation B. In response to 
comments, the Board has decided to re¬ 
instate the provisions of § 202.11(d) (3> 
(ii) of the July proposal as the more ap¬ 
propriate w r ay to handle enforcement of 
exempted State equal credit laws. 

Section 202.12— Record Retention 

Section 202.12(a)— Retention of pro¬ 
hibited information . This section te iden¬ 
tical to the November proposal. 

Section 202.12(b) — Preservation of 
records. This section is substantially sim¬ 
ilar to the November proposal. 

Section 202.12(c)— Failure of compli¬ 
ance. In response to public comment, the 
Board has added an "inadvertent error 4 
provision to f 202.12. This section pro¬ 
vides that a failure to comply with 
1 202.12 shall not constitute a violation 
when caused by an “inadvertent error." 
The term “inadvertent error" is defined 
in $ 202 2(8). 

Section 202.13 —Information foh 
Monitoring Purposes 

The Board has determined to adopt a 
simple notation requirement applicable 
to all creditors that extend credit for 
the purpose of purchasing residential 
real property. The resulting data arc 
intended to assist the agencies -respon¬ 
sible for enforcing the amended Act. and 
to assist the Department of Housing and 
Urban Development in exercising its re¬ 
sponsibilities under Title VIII of the Civil 
Rights Act of 1968. 

This section is limited U> applications 
for loans for the purpose of purchasing 
residential real property. The Board be¬ 
lieves this limitation is appropriate for 
several reasons. First, a home is in most 
cases the single most important purchase 
a consumer makes, and access to mort¬ 
gage credit has a profr.nd impact on the 
quality of life. Second, there have been 
frequent and serious allegations of dis¬ 
crimination in this area of credit. Third, 
the ])er unit cost of notation will be small 
in relation to the dollar amount of appli¬ 
cations for mortgage credit. 

A number of commentators urged the 
Board to require notation of race na¬ 
tional origin. etc. # in connection with 
secured and unsecured home Improve¬ 
ment loons on the ground that home Im¬ 
provement loans are covered by the 
Home Mortgage Disclosure and Fair 
Housing Acts. The Board has determined 
not to broaden the category of applica¬ 
tions subject to a notation requirement 
for several reasons. There Is no univer¬ 
sally accepted understanding of what 
constitutes a home improvement loan 
In addition, the Board is of the opinion 
that the effectiveness of racial notation 
as an enforcement tool should be eval¬ 
uated before this requirement is applied 
to other types of applications 
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This section requires creditors to ask 
that applicants respond to questions 
about age, sex. marital status, and race/ 
national origin. The term * 4 race/national 
origin” is used Instead of “race" because 
certain of the categories required to be 
used describe national origin rather 
than race. 

Tiie racial categories to be used are 

itegorles that are already widely in use 
in the employment field, plus one addi¬ 
tional category. “Other (Specify)/’ to 
permit an applicant to supply a differ¬ 
ent description of his or her race/ 
national origin. 

The regulation gives creditors the op¬ 
tion of placing questions regarding per¬ 
sonal characteristics on the creditor’s 
application form or on a separate form. 
On the Board’s Appendix B model form 
for residential loan applications, to be 
published in the near future, the ques¬ 
tions will appear on the form itself. 

Creditors are not required to supply 
information about personal character¬ 
istics If an applicant declines to do so. 
The provision requires creditors to in¬ 
form applicants that answering the 
questions is voluntary, and that the in¬ 
formation is sought by the Federal gov¬ 
ernment for the purpose of monitoring 
lompliance with Federal anti-discrim¬ 
ination laws. 

In response to comments from agen¬ 
cies charged with responsibility for 
dminla trail vo enforcement of the Act, 
the Board has added a new subsection 
<d), which explains that any monitor¬ 
ing program required by such on agency 
may be substituted for the requirements 
imposed by Regulation B. This provision 
mould prevent duplication as well as 
facilitate experimentation. 

It was also suggested that the Board 
add to Regulation B a requirement that 
creditors tabulate the responses to the 
questions about nice/national origin, 
etc. Since creditors affected by 8 202.13 
arc supervised by different enforcement 
agencies, the Board has determined that 
to Impose a uniform tabulation require¬ 
ment is not appropriate. The Board ex- 
ixxrts that the enforcement agencies will 
devise their own procedures for collec¬ 
tion and use of the data, acting under 
the authority granted by section 704(d) 
of the Act. 

Supplement I 

Supplement I. which follows Appendix 
A. sets forth the procedure under which 
a State may apply for an exemption 
for any class of transactions from the 
provisions of sections 701 and 702 of the 
Act. Applications must be signed by the 
Governor, Attorney Ocncml. or other 
official of the State having primary en¬ 
forcement or interpretive responsibilities 
under the State law in question, and 
must include a copy of the full text of 
the State law. a comparison of sections 
701 and 702 of the Act with correspond¬ 
ing provisions of the State law. verifica¬ 
tion of the existence of adequate en¬ 
forcement mechanisms, and a statement 
explaining how any differences be¬ 
tween the State and Federal law do not 


result In a diminution of protection to 
applicants. 

Footnote 1 is new. It provides that 
any reference to State law in Supple¬ 
ment I includes a reference to State 
regulations implementing the State law 
and formal interpretations of the law 
or regulation by a court or authorized 
agency of that State. 

Footnote 3 U also new and provides 
that any reference to sections 701 and 
702 of the Act includes a reference to 
the corresponding and implementing 
provisions of the regulation, as well as 
any formal Board or official staff inter¬ 
pretations of these sections. Also in¬ 
cluded In any reference to sections 701 
and 702 are ft 705 (a). <b). (c). and <d> 
of the Act and the corresponding pro¬ 
visions of Regulation B. 

Part 202 is being revised as follows: 
Sec. 

202 l Authority, scope. enforcement, pen¬ 
alties and liabilities, interpreta¬ 
tions. 

202 2 Definitions and rules of construc¬ 
tion. 

202 3 Special treatment for certain classes 
of transaction*. 

202 4 General rules prohibiting discrimina¬ 
tion. 

202 5 Rules concerning applications 
2024 Rules concerning evaluation of ap¬ 
plications. 

202 7 Rules concerning extensions of 
credit. 

202.4 Special purpose credit programs. 
202-9 Notifications 

202 10 Furnishing of credit information 

202.11 Relation to State law. 

202.12 Record retention. 

202.13 Information for monitoring pur¬ 

poses. 

Appendix A—Federal Enforcement Agen¬ 
cies. 

Appendix B—Model Application Forms 1 
| Reserved). 

Supplement I—Procedures for State Ex¬ 
emption. 

AtrriioaiTT: Sec 703 of Equal Credit Op¬ 
portunity Act, 15 U.8.C. 1691 et seq. 

§ 202.1 Authority, Scope, Enforcement, 
K'enallics and Liabilities, Interpreta¬ 
tions. 

•a) Authority and scope. This Part u 
comprises Die regulations issued by the 
Board of Governors of the Federal Re¬ 
serve System pursuant to Title VII 
‘Equal Credit Opportunity Act) of the 
Consumer Credit Protection Act, as 
amended (15 U.S.C. 1601 et seq.). Ex¬ 
cept as otherwise provided herein, this 
Part applies to all persons who are. cred¬ 
itors. as defined In 1 202.2(1). 

<b) Administrative enforcement . (1) 
As set forth more fully’ In section 704 of 
the Act, administrative enforcement of 
the Act and this Part regarding certain 
creditors is assigned to the Comptroller 
of the Currency, Board of Governors of 
the Federal Reserve System. Board of Di¬ 
rectors of the Federal Deposit Insurance 
Corporation. Federal Home Loan Bank 
Board (acting directly or through the 
Federal Savings and Loan Insurance 
Corporation). Administrator of the Na- 


J The Appendix B forms wlU be approved 
by the Board and publUhcd In the Pkdcul 
R rctsrn in the near future. 


tional Credit Union Administration, 
Interstate Commerce Commission. Civil 
Aeronautics Board. Secretary of Agricul¬ 
ture. Farm Credit Administration Secu¬ 
rities and Exchange Commission, and 
Small Business Administration. 

(2) Except to the extent that adminis¬ 
trative enforcement is specifically com¬ 
mitted to other authorities, compliance 
with the requirements imposed under the 
Act and this Part will be enforced by the 
Federal Trade Commission. 

(c> Penalties and liabilities il> Sec¬ 
tions 70G«a> and ib> of the Act provide 
that any creditor who fails to comply 
with any requirement imposed under the 
Act or. pursuant to section 702*gi. this 
Part is subject to civil liability for actual 
and punitive damages in individual or 
class actions. Pursuant to section 704 of 
the Act. violations of the Act or. pursu¬ 
ant to section 702(g), this Part consti¬ 
tute violations of other Federal laws that 
may provide further penalties. Liability 
for punitive damages is restricted by sec¬ 
tion 706' b» to non-governmental entitles 
and is limited to $10,000 in individual ac¬ 
tions and the lesser of $500,000 or one 
percent of the creditor’s net worth In 
class actions. Section 706(c) provides for 
equitable and declaratory relief. Section 
706(d) authorizes the awarding of costs 
and reasonable attorney’s fees to an ag¬ 
grieved applicant In a successful action. 

(2) Section 706(e) relieves a creditor 
from civil liability resulting from any act 
done or omitted in good faith in con¬ 
formity with any rule, regulation, or in¬ 
terpretation by the Board of Oovemors 
of the Federal Reserve System, or with 
any interpretations or approvals issued 
by a duly authorized official or employee 
of the Federal Reserve System, notwith¬ 
standing that after such act or omission 
has occurred, such rule, regulation, in¬ 
terpretation. or approval is amended, 
rescinded, or otherwise determined to be 
invalid for any reason. 

<3) As provided in section 706(f). u 
civil action under the Act or this Part 
may be brought in the appropriate 
United States district court without 
regard to the amount in controversy or 
in any other court of competent jurisdic¬ 
tion within two years after the date of 
the occurrence of the violation or within 
one year after the commencement of an 
administrative enforcement proceeding 
or a civil action brought by the Attorney 
General within two years after the al¬ 
leged violation. 

(4) Section 706 (g) and <h> provide 
that, if the agencies responsible for ad¬ 
ministrative enforcement are unable to 
obtain compliance with the Act or, pur¬ 
suant to section 702(g). this Part, they 
may refer the matter to the Attorney 
General. On such referral, or whenever 
the Attorney General has reason to be¬ 
lieve that one or more creditors are en¬ 
gaged in a pattern or practice in violation 
of the Act or this Part, the Attorney Gen¬ 
eral may bring a civil action. 


’* As u««d herein, the words ' this Part" 
mean Regulation B, 12 CFR Part 202. 
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12.12 

d> Interpretation*. (1) A request for 
n formal Hoard Interpretation or an of¬ 
ficial staff Interpretation of this Part 
must be addressed to the Director of the 
Division of Consumer Affairs. Board of 
Governors of the Federal Reserve Sys¬ 
tem. Washington. DC. 20551. Each re¬ 
quest for an Interpretation must contain 
A complete statement, signed by the per¬ 
son making the request or a duly author¬ 
ized agent, of all relevant facts of the 
transaction or credit arrangement relat¬ 
ing to the request. True copies of all per¬ 
tinent documents must be submitted with 
the request. The relevance of such docu¬ 
ments must, however, be set forth In the 
request, and the documents must not 
merely be incorporated by reference. The 
request must contain an analysis of the 
bearing of the facts on the issues and 
must specify the pertinent provisions of 
the statute and regulation. Within 15 
business days of receipt of the request, 
a substantive response will be sent to the 
person making the request, or an ac¬ 
knowledgment will be sent that sets a 
reasonable time within which a substan¬ 
tive response will be given. 

< 2 » Any request for reconsideration of 
an official staff interpretation of this 
Part must be addressed to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System. Washington. D.C. 20551. 
within 30 days of the publication of such 
interpretation in the Federal Register. 
Each request for reconsideration must 
contain a statement setting forth in full 
tile reasons why the person making the 
request believes reconsideration would be 
appropriate, and must specify and dis¬ 
cuss the applicability of the relevant 
facts, statute, and regulations Within 16 
business days of receipt of such request 
for reconsideration, a response granting 
or denying the request will be sent to the 
person making the request, or an ac¬ 
knowledgment will be sent that sets a 
reasonable time within which such re¬ 
sponse will be given. 

<3> Pursuant to section 706(e» of the 
Act. the Board has designated the Direc¬ 
tor and other officials of the Division of 
Consumer Affairs as officials '‘duly au¬ 
thorized" to issue, at their discretion, 
official staff Interpretations of this Part. 
This designation shall not be interpreted 
to Include authority to approve partic¬ 
ular creditors* forms in any manner. 

i4» The tyj>e of interpretation issued 
win be determined by the Board and the 
designated officials by the following 
criteria* • 

<i> Official Board interpretations will 
be issued upon those requests that in¬ 
volve potentially controversial issues of 
general applicability dealing with sub¬ 
stantia! ambiguities In this Part and that 
raise significant policy questions. 

(U) Official staff interpretations will 
be issued upon those requests that, in the 
opinion of the designated officials, re¬ 
quire clarification of technical ambigui¬ 
ties in this Part or that have no signifi¬ 
cant policy implications. 

(ill) Unofficial staff interpretations 
will be Issued where the protection of 
f 706* e> of the Act is neither requested 


nor required, or where time strictures 
require a rapid response. 

§ 202.2 Definition* umi Itiale* of Con- 
Mr union. 

For the purposes of this Part., unless 
the context indicates otherwise, the fol¬ 
lowing definitions and rules of construc¬ 
tion shall apply: ' 

(a) Account means an extension of 
credit. When employed in relation to an 
account, the word use refers only to open 
end credit. 

(bi Act means the Equal Credit Op¬ 
portunity Act i Title VII of the Consumer 
Credit Protection Act'. 

(c) Adverse action. <1> For the pur¬ 
poses of notification of action taken, 
statement of reasons for denial, and rec¬ 
ord retention, the term means: 

<i> A refusal to grant credit in sub¬ 
stantially the amount or on substantially 
the terms requested by an applicant un¬ 
less the creditor offers to grant credit 
other than in substantially the amount 
or on substantially the terms requested 
by the applicant and the applicant uses 
or expressly accepts the credit offered: 
or 

iii> A termination of an account or 
an unfavorable change in the terms of 
an account that does not affect all or a 
substantial portion of a classification of 
a creditor’s accounts; or 

(Ui> A refusal to increase the amount 
of credit available to an applicant when 
the applicant requests an increase In ac¬ 
cordance with procedures established by 
the creditor for the type of credit in- 
volved. 

(2» The term does not Include: 

<i> A change in the terms of an ac¬ 
count expressly agreed to by an appli¬ 
cant; or 

iil> Any action or forbearance relat¬ 
ing to an account taken in connection 
with inactivity, default, or delinquency 
as to that account: or 

<Ui> A refusal to extend credit at a 
point of sale or loan in connection with 
the use of an account because the credit 
requested would exceed a previously es¬ 
tablished credit limit on the account: or 
(iv» A refusal to extend credit because 
applicable law prohibits the creditor 
from extending the credit requested: or 
< v) A refusal to extend credit because 
the creditor does not offer the type of 
credit or credit plan requested. 

<d» Age refers only to natural persons 
and means the number of fully-elapsed 
years from the date of an applicant's 
birth 

<e» Applicant means any person who 
requests or who has received an exten¬ 
sion of credit from a creditor, and in¬ 
cludes any person who is or may be con¬ 
tractually liable regarding an extension 
of credit other than a guarantor, surety, 
endorser, or similar party. 

<f) Application means an oral or writ¬ 
ten request for an extension of efiedit 
that is made in accordance with proce- 


»Note that some of the definition * in thl* 
Part are not Identical to tho*e tn 12 CFR 226 
(Regulation Z). 


dures established by a creditor for the 
type of credit requested. The term does 
not include the use of an account or line 
of credit to obtain an amount of credit 
that does not exceed a previously estab¬ 
lished credit limit. A completed applica¬ 
tion for credit means an application in 
connection with which a creditor has re¬ 
ceived all the information that the cred¬ 
itor regularly obtaias and considers In 
evaluating applications for the amount 
and type of credit requested (including, 
but not limited to, credit reports, any 
additional information requested from 
the applicant, and any approvals or re¬ 
ports by governmental agencies or other 
persons that are necessary to guarantee, 
insure, or provide security for the credit 
or collateral!: provided, however, that 
the creditor has exercised reasonable 
diligence in obtaining such information 
Where an application is incomplete re¬ 
specting matters that the applicant can 
complete, a creditor shall make a rea¬ 
sonable effort to notify the applicant of 
the incompleteness and shall allow the 
applicant a reasonable opportunity to 
complete the application. 

(g) Board means the Board of Gov¬ 
ernors of the Federal Reserve System. 

<h> Consumer credit means credit ex¬ 
tended to a natural person In which the 
money, property, or service that is the 
subject of the transaction is primarily for 
personal, family, or household purpose*. 

(i > Contractually liable means express¬ 
ly obligated to repay all debts arising on 
on account by reason of an agreement to 
that effect. 

<j’ Credit means the right granted by 
a creditor to an applicant to defer pay¬ 
ment of a debt, incur debt and defer its 
payment, or purchase property or serv ¬ 
ices and defer payment therefor. 

«k> Credit card means any card, plate, 
coupon book, or other single credit device 
existing tor the purpose of being used 
from time to time upon presentation to 
obtain money, property, or services on 
credit. 

<l> Creditor means a person who. in 
the ordinary course of business, regular¬ 
ly participates in the decision of wheth¬ 
er or not to extend credit. The term In¬ 
cludes an assignee, transferee, or sub¬ 
rogee of an original creditor who no 
participates: but an assignee, trans¬ 
feree. subrogee, or other creditor is not 
a creditor regarding any violation of 
the Act or this Part committed by the 
original or another creditor unless the 
assignee, transferee, subrogee, or other 
creditor knew or had reasonable notice 
of the act. policy, or practice that con¬ 
stituted the violation before Its involve¬ 
ment with the credit transaction. The 
term does not include a person whose 
only participation in a credit transac¬ 
tion involves honoring a credit card. 

im) Credit transaction means every 
aspect of an applicant's dealings with a 
creditor regarding an application for or 
on existing extension of credit, includ¬ 
ing. but not limited to, information re¬ 
quirements; Investigation procedures: 
standards of creditworthiness; terms of 
credit: furnishing of credit information: 
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revocation, alteration or terimn. Uon or 
credit; and collection procedures. 

(n) Discriminate against an applicant 
means to treat an applicant less favor¬ 
ably than other applicants. 

<o) Elderly means an age of 62 or 
older. 

(p) Empirically derived credit system. 
< 1) The term means a credit scoring 
system that evaluates an applicants 
creditworthiness primarily by allocating 
(joints (or by using a comparable basis 
tor assigning weights) to key attributes 
describing the applicant and other as¬ 
pects of the transaction. In such a sys¬ 
tem. the points <or weights* assigned to 
each attribute, and hence the entire 
score: 

(1) Is derived from an empirical com¬ 
parison of sample groups or the popula¬ 
tion of creditworthy and non-credit¬ 
worthy applicants of a creditor who 
;ipplled for credit within a reasonable 
preceding period of time; and 

til) Determines, alone or in conjunc¬ 
tion with on evaluation of additional 
information about the applicant, wheth¬ 
er an applicant is deemed creditworthy. 

(2) A demonstrably and statistically 
sound , empirically derived credit sys¬ 
tem is a system: 

<i> In which the data used to develop 
the system, if not the complete popula¬ 
tion consisting of all applicants, are ob¬ 
tained from the applicant file by using 
appropriate sampling principles. 

<li) Which is developed for the pur¬ 
pose of predicting the creditworthiness 
of applicants with respect to the legiti¬ 
mate business interests of the creditor 
utilizing the system, including, but not 
limited to, minimizing bad debt losses 
and operating expenses in accordance 
with the creditor's business Judgment; 

* ill * Which, upon validation using ap¬ 
propriate statistical principles, separates 
creditworthy and non-creditworthy ap¬ 
plicants at a statistically significant rate; 
and 

<iv> Which is periodically revalidated 
as to Its predictive ability by the use of 
appropmte statistical principles and is 
adjusted as necessary to maintain its 
predictive ability. 

(3) A creditor may use a demonstrably 
and statistically sound, empirically de¬ 
rived credit system obtained from 
another person or may obtain credit ex¬ 
perience from which such a system may 
be developed. Any such system must 
satisfy the tesla set forth in subsections 
<1) and (2): provided that. If a creditor 
is unable during the development proc¬ 
ess to validate the system based on its 
own credit experience in accordance with 
subparagraph (2) (ill) of this paragraph 
then the system must be validated when 
sufficient credit experience becomes 
available. A system that fails this valid¬ 
ity test shall henceforth be deemed not 
to be a demonstrably and statistically 
sound, empirically derived credit sys¬ 
tem for thAt creditor. 

<Q> Extend credit and extension of 
credit mean the granting of credit in any 


form ui'd in'ludc, but aie not limited to. 
credit :ranted In addition to any existing 
credit or credit limit; credit granted pur¬ 
suant to an open end credit plan; the 
refinancing or other renewal of credit, 
including the issuance of a new credit 
card In place of an expiring credit card 
or in substitution for an existing credit 
card; the consolidation of two or more 
obligations; or the continuance of exist¬ 
ing credit without any special effort to 
collect at or after maturity. 

<r) Good faith means honesty in fact 
in the conduct or transaction. 

<s) Inadvertent error means a me¬ 
chanical. electronic, or clerical error 
that a creditor demonstrates was not 
intentional and occurred notwithstand¬ 
ing the maintenance of procedures rea¬ 
sonably adapted to avoid any such error. 

<t) Judgmental system of evaluating 
applicants means any system for evalu¬ 
ating the creditworthiness of an appli¬ 
cant other than a demonstrably and 
statistically sound, empirically derived 
credit system. 

(u) Marital status means the state of 
being unmarried, married, or separated, 
as defined by applicable State law. For 
the purposes of this Part, the term “un¬ 
married” includes persons who are sin¬ 
gle, divorced, or widowed. 

(v) Negative factor or value . in rela-. 
Uon to the age of elderly applicants, 
means utilizing a factor, value, or weight 
that is less favorable regarding elderly 
applicants than the creditor's experi¬ 
ence warrants or is less favorable Urnn 
the factor, value, or weight assigned to 
the class of applicants that are not 
classified as elderly applicants and are 
most favored by a creditor on the basis 
of age. 

<w> Open end credit means credit ex¬ 
tended pursuant to a plan under which 
a creditor may permit an applicant to 
make purchases or obtain loans from 
time to time directly from the creditor 
or indirectly by use of a credit card, 
check, or other device as the plan may 
provide. The term does not Include ne¬ 
gotiated advances under an open end 
real estate mortgage or a letter of credit. 

(x) Person means a natural person, 
corporation, government or govern¬ 
mental subdivision or agency, trust, es¬ 
tate, partnership, cooperative. or 
association. 

(y) Pertinent element of creditworth¬ 
iness. in relation to a Judgmental sys¬ 
tem of evaluating applicants, means any 
Information about applicants that a 
creditor obtains and considers and that 
has a demonstrable relationship to a 
determination of creditworthiness. 

it) Prohibited basis means race, color, 
religion, national origin, sex. marital 
status, or age <provided that the appli¬ 
cant has the capacity to enter into a 
binding contract); the fact that all or 
part of the applicant’s income derives 
from any public assistance program, or 
the fact that the applicant has In good 
faith exercised any right under the Con- 
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Mancr Credit Protection Act * or any 
State law upon which an exemption has 
been granted by the Board. 

«aa) Public assistance program means 
; !.-■ Frdeiil c\ <>r |0CO) gOVttflttgl- 
tal assistance program that provides a 
continuing, periodic Income supplement, 
whether premised on entitlement or need. 
The term Includes, but is not limited tp, 
Aid to Families with Dependent Chil¬ 
dren. food stamps, rent and mortgage 
supplement or assistance programs. So¬ 
cial Security and Supplemental Security 
Income, and unemployment compensa¬ 
tion. 

<bb) State means any State, the Dis¬ 
trict of Columbia, the Commonwealth of 
Puerto Rico, or any territory or posses¬ 
sion of the United States. 

tec) Captions and catchlines are in¬ 
tended solely as aids to convenient refer¬ 
ence. and no inference as to the sub¬ 
stance of any provision of this Part, may 
be drawn from them. 

<dd) Footnotes shall have the same le¬ 
gal effect as the text of the regulation, 
whether they arc explanatory or Illustra¬ 
tive in nature. 

§ 202.3 Sprdal Treatment for 
Oft«*ra of tr»n<M)rlion«. 

i a> Classes of transactions afforded 
special treatment. Pursuant to section 
703(a) of the Act, tile following classes 
of transactions arc afforded specialized 
treatment: 

<1) Extensions of credit relating to 
transactions under public utility tariffs 
involving services provided through pipe, 
wire, or other connected facilities Jf the 
charges for such public utility services, 
the charges for delayed payment, and 
any discount allowed for early payment 
arc filed with, or reviewed or regulated 
by. an agency of the Federal Govern- 


• The first clause of the dr mutton t* not 
limited to characteristics of the applicant. 
Therefore, “prohibited baste" as used in this 
Part refers uot only to the race, color, reli¬ 
gion, national origin, sex, marital status, or 
age of an applicant (or of partners or officer* 
of an applicant), but refers also to the char¬ 
acteristics of Individuals with whom an ap¬ 
plicant deals. This means, for example. Uutl, 
under the general rate stated In f 202.1. a 
creditor may not discriminate against n non- 
Jewish applicant because of that person's 
business dealings with Jews, or discriminate 
against an applicant because of the chamc- 
terHtlai of persons to whom the extension of 
credit relates (eg., the prospective tenants 
in an apartment complex to be constructed 
with Lhe proceeds of the credit requested), 
or because of the characteristics of other 
individuate residing In the neighborhood 
where the property offered as collateral Is 
located. A creditor may take Into account, 
however, any applicable law. regulation, or 
executive order restricting dealings with citi¬ 
zens or governments of other countries or 
Imposing limitation* regarding credit ex¬ 
tended for their use. 

The second clause Is limited to an ap¬ 
plicant's receipt of public assistance income 
and to an applicant's good faith exercise of 
lights under the Consumer Credit Protection 
Act or applicable State law 
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met it. a State, or a political subdivision 
thereof; 

<2> Ex tendons of credit subject to reg¬ 
ulation tinder section 7 of the Securities 
Exchange Act of 1954 or extensions of 
credit by a broker or dealer subject to 
refutation as a broker or dealer under 
the Securities Exchange Act of 1934; 

• 3> Extensions of incidental consumer 
credit, other than of the types described 
in paragraph (a) <11 and <2* of this 
vection; 

(I> That are not made pursuant to 
the terms of a credit card account; 

ill) On which no finance charge as 
defined in 3 226 4 of this Title (Regula¬ 
tion Z, 12 CPR 226.41 te or may be lm- 
i>oscd; and 

(ill) Tliat are not payable by agree¬ 
ment in more ttian four installment*; 

<4> Extensions of credit primarily for 
business or commercial purposes, includ¬ 
ing extensions of credit primarily for 
agricultural purposes, but excluding ex¬ 
tensions of credit of the types described 
In pArarrr&pfo (a) Cl > and (2> of this 
section ; and 

«5) Extensions of credit made to gov¬ 
ernments or governmental subdivision*, 
agencies, or n^U-urnon tali ties. 

<b) Public utilities credit. The follow¬ 
ing provisions of this Part shall not apply 
to extensions of credit of the type de¬ 
scribed in paragraph (aid) of this 
section; 

(1) Section 202.5’d> (l) concerning 
information about marital status: 

(2» 8ectlon 202.10 relating to furnish¬ 
ing of credit information: and 

<3* Section 202.12(b) relating to rec¬ 
ord retention. 

(cl Securities credit . Tlie following 
provisions of this Part shall not apply to 
extensions of credit of the type described 
in paragraph <a>(2> of this section: 

<1> Section 202.5(c) concerning infor¬ 
mation about a spouse or former spouse : 

<2> Section 202.5(d)<1* concerning 
information about marital status: 

<3; Section 202J)(d)(3) concerning 
information about the sex of an appli¬ 
cant; 

(4) Section 202.7(b) relating to desig¬ 
nation of name, bat only to the extent 
necessary to prevent violation of rules 
regarding an account in which a broker 
or dealer has an Interest* or rules neces¬ 
sitating the aggregation of accounts of 
spouses for the purpose of determining 
controlling Interests, beneficial Interests, 
beneficial ownership, or purchase limita¬ 
tions and restrictions: 

C5> Section 202.7(c> relating to action 
concerning open end accounts, but only’ 
to the extent the action taken is on the 
bash* of a ciiange of name or marital 
status: 

!6> Section 202.7(d) relating to sig¬ 
natures of a spouse or other person: 

17 > Section 202.10 relating to furnish¬ 
ing of credit information; and 

<8 » Section 302.12(b) relating to rec¬ 
ord retention. 

<d> Incidental credit. The following 
provisions of this Part shall not apply to 
extensions of credit of the type described 
In paragraph (a)(3) of this section: 


* 1 > Section 202.5<c» concerning infor¬ 
mation about a spouse or former spouse. 

«2> Section 202.5<d><1> concerning 
Information about marital statu*: 

(3> Section 202 5(d)(2) ooDcemin*: 
information about income derived from 
alimony, child support, or separate main¬ 
tenance payments: 

(4) Section 202.6(d)(3) concerning 
Information about the sex of an appli¬ 
cant to the extent necessary for medical 
records or similar purposes; 

(5> Section 203 7(d) relating to sig¬ 
natures of a *pouse or other person; 

• 6» Section 202 9 relating to notifica¬ 
tions; 

(7) Section 202.10 relating in furnish - 
mg of credit information; and 

*8) Section 202.1Kb) relating to rec¬ 
ord retention. 

»e> Basinets credit The following pro¬ 
vision* of this Part shall not apply to 
extensions of credit of the type described 
in paragraph (a)(4) of this section 

<1> Section 202.5(d) (1) concerning in¬ 
formation about marital status; 

(2) Section 202.0 relating to notifica¬ 
tions. unless an applicant, withtn 30 day* 
after oral or written notification that ad¬ 
verse action has been taken, requests in 
writing the reasons for such action. 

<3) Section 202.10 relating to furnish¬ 
ing of credit information; and 

(4) Section 202.12(b) relating to rec¬ 
ord retention, unless an applicant, with¬ 
in 90 day's after adverse action has been 
taken, requests in writing that the rec¬ 
ords relating to the application be re¬ 
tained. 

f f> Governmental credit. Except for 
i 202.1 relating to authority, scope, en¬ 
forcement. penalties and liabilities, and 
interpretation. 3 202.2 relating to defini¬ 
tion* and rules of construction, this sec¬ 
tion. 8 202.4 relating to the general rule 
prohibiting discrimination. 8 202.6(a) re¬ 
lating to the use of information* 8 202.11 
relating to State laws, and 8 202.12(a) 
relating to the retention of prohibited in¬ 
formation. the provisions of this Part 
shall not apply to extension of credit of 
the type described In paragraph (a)(5) 
of this section. 

$ 202. t (Htirnil Kulc Prohibit m- |)«%- 

crimination. 

A creditor shall not discriminate 
against an applicant on a prohibited 
basis regarding any aspect of a credit 
transaction. 

§ 202.5 Uulr* ('niirrnibig A|ipUrntiuu*. 

(a) DiMrouraging application*. A credi¬ 
tor aliall not make any oral or written 
statement, in advertising or otherwise, to 
applicants or prospective applicants that 
would discourage on a prohibited basts 
a reasonable person from making or pur¬ 
suing an application. 

<b) General rule* concerning requests 
for information. (1) Except as otherwise 
provided in this section* a creditor may 
request any information in connection 
with an application.* 


'This subsection Is not Intended to Urn it 
or abrogate any Federal or State law regard¬ 
ing privacy, privileged information, credit re- 


«.2) Notwithstanding any other provi¬ 
sion of this section, a creditor .shall re¬ 
quest an applicant’s race'natlonal origin, 
sex, and marital status as required to 
3 202.13 • information for monitoring 

purposes). In addition, a creditor may 
obtain such information ns may be re¬ 
quired by a regulation, order, or agree - 
ment issued by or entered Into with a 
court or an enforcement aeency (indud- 
lng the Attorney General or a similar 
State official • to monitor or enforee com¬ 
pliance with the Act. this Part, or othei 
Federal or State statute or regulation 
< 3) The provisions of tills section limit - 
ing permissible Information requests are 
subject to the provisions of | 202.7(e) 
regarding insurance and 8 202.8 (c> and 
(d> regarding special purpose credit pro¬ 
grams. 

(c) Information abotif a spouse or 
former spouse. (D Except as permitted 
in this subsection, a creditor may not re¬ 
quest any Information concerning the 
spouse or former spouse of an applicant 

(2) A creditor may request any infor¬ 
mation concerning an applicant's spoil* < 
(or former spouse under paragraph fc> 
<2>»v» of this section) that may be re¬ 
quested about the applicant if: 

• i> The spouse will be permitted to use 
the account: or 

ill* The spouse will be contractually 
liable upon the account; or 

(ill) The applicant is relying on the 
spouses income as a basis for repay¬ 
ment of the credit requested; or 
«tv> The applicant resides in a com¬ 
munity property* State or property upon 
which the applicant is relying as a bast* 
for repayment of the credit requested 
are located in such a State: or 
(v) The applicant is relying on ali¬ 
mony. child support, or separate main¬ 
tenance payments from a spouse or for 
raer spouse as a basis for repayment of 
the credit requested. 

(3) A creditor mny request an appli¬ 
cant to list any account upon which the 
applicant is liable and to provide the 
name and address in which such account 
is carried. A creditor may also ask the 
names in which an applicant has pnm 
ously received credit 

(d) Information a creditor may not re¬ 
quest. (1) If an applicant applies for an 
individual, unsecured account, a creditor 
shall not request the applicant's marital 
status, unless the applicant rcsl&e in a 
community property 8tale or property 
upon which the applicant is relying as a 
basis for repayment of the credit re¬ 
quested are located in such a State * 
Where an application is for other than 
individual, unsecured credit, a creditor 
may request an applicant's marital 
status. Only the terms "married," "un¬ 
married." and "separated" shall be used, 
and a creditor may explain that the cato- 


porting limitations, or atinilar restriction* <,u 
obtainable Information. Furthermore. per- 
miaalon to request Information should not b# 
confused with bow It may be utilised, which 
la governed by I 302.6 (rules concerning eval¬ 
uations of applications). 
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gory •‘unmarried” Includes single, di¬ 
vorced, and widowed persons. 

*2) A creditor shall not Inquire whether 
any income stated In an application Is 
derived from alimony, child support, or 
separate maintenance payments, unless 
the creditor appropriately discloses to the 
applicant that such income need not be 
revealed if the applicant docs not desire 
the creditor to consider such income in 
determining the applicant’s creditworthi¬ 
ness. Since a general inquiry about in¬ 
come, without further specification, may 
lead an applicant to Ust alimony, child 
support* * or separate maintenance pay¬ 
ments, a creditor shall provide an appro¬ 
priate notice to an applicant before in¬ 
quiring about the source of an applicant's 
income, unless the terms of the inquiry 
(such as an inquiry about salary, wages, 
investment income, or similarly specified 
income) tend to preclude the uninten¬ 
tional disclosure of alimony, child sup¬ 
port, or separate maintenance payments. 

(3) A creditor shall not request the 
sex of an applicant. An applicant may be 
requested to designate a title on an ap¬ 
plication form (such as Ms., Miss. Mr., or 
Mrs.) if the form appropriately discloses 
that the designation of such a title is op¬ 
tional. An application form shall other¬ 
wise use only terms that are neutral as to 
sex. 

(4) A creditor shall not request infor¬ 
mation about birth control practices, in¬ 
tentions concerning the bearing or rear¬ 
ing of children, or capability to bear chil¬ 
dren. This docs not preclude a creditor 
from inquiring about the number and 
ages of an applicant's dependents or 
about dependent-related financial obliga¬ 
tions or expenditures, provided such in¬ 
formation is requested without regard to 
sex. marital status, or any other pro¬ 
hibited basis. 

(5) A creditor shall not request the 
race, color, religion, or national origin of 
on applicant or any other person in con¬ 
nection with a credit transaction. A 
creditor may inquire, however, as to an 
applicant's permanent residence and im¬ 
migration status. 

<e) Application farms. A creditor need 
not use written applications. If a creditor 
chooses to use written forms. It may 
design its own.* use forms prepared by 


• This provision does not preclude request¬ 
ing relevant Information that may indirectly 
disclose marital status. such as asking about 
liability to pay alimony, child support, or 
wporatc maintenance; the source of Income 
to be used oa a basis for the repayment of 
the credit requested, which may dlscloee that 
H U a spouse'll income: whether any obliga¬ 
tion disclosed by the applicant has a oo- 
obtlgor. which may dlsclore that the co- 
obtlgor is a spouse or former spouse; or the 
ownership of sseeta. which may disclose the 
interest of a spouse, when such assets are 
rcliod upon In extending the credit. Such 
inquiries are allowed by the general rule of 
subparagraph (b)(1) of this section. 

• A creditor also may continue to use any 
application form that compiles with the re¬ 
quirements of the October 28, 1076 version 
or Regulation B until It* present stock of 
those forms Is exhausted or until March 23. 


federal 
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another person, or use the appropriate 
model application forma contained In 
Appendix B. If a creditor choo&e* to use 
an Appendix B form, it may change the 
form: 

< 1 > By asking for additional Informa¬ 
tion not prohibited by this section; 

(2) By deleting any information re¬ 
quest; or 

<3) By rearranging the format with¬ 
out modifying the substance of the in¬ 
quiries; provided that in each of these 
three instances the approoriate notices 
regarding the optional nature of courtesy 
titles, the optlbn to disclose alimony, 
child support, or separate maintenance, 
and tile limitation concerning marital 
status inquiries are included In the ap¬ 
propriate places if the items to which 
they relate appear on the creditor’s form. 
If a creditor uses an appropriate Ap- 
i>endlx B model form or to the extent 
that it modifies such a form in accord¬ 
ance with the provisions of clauses <2) or 
<3) of the preceding sentence or the in¬ 
structions to Appendix B, that creditor 
shall be deemed to be acting in compli¬ 
ance with the provisions of paragraphs 
(c) and <d) of this section. 

§ 202.0 Rule* Confirming Evaluation of 
Application*. 

(a) General rule concerning use of in- 
formation. Except as otherwise provided 
In the Act and this Part, a creditor may 
consider in evaluating an application any 
Information that the creditor obtains, so 
long as the information is not used to dis¬ 
criminate against an applicant on a pro¬ 
hibited basis/ 

(b) Specific rules concerning use of 
information. (1) Except as provided in 
the Act and this Part, a creditor shall 
not take a prohibited basis into ac¬ 
count In any system of evaluating the 
creditworthiness of applicants/ 

(2i <i) Except as permitted in this 
section, a creditor shall not take into 
account on applicants age ( Provided , 
That the applicant has the capacity to 
enter into a binding contract) or 


1078, whichever occur* Amt. The pro virions 
of thin Part shall not determine and are not 
evidence of the meaning of the requirements 
of the previous version of Regulation B. 

’The legislative history of the Act Indi¬ 
cate* that the Congress intended an "effects 
test" concept, as outlined in the employment 
Acid by the Supreme Court In the cooes of 
Griggs v. Duke Potccr Co , 401 UR. 424 (1871). 
and Albemarle Paper Co. v kfotnlff, 422 
U.8. 405 (1076), to be applicable to a credi¬ 
tor** determination of creditworthiness. See 
Senate Report to aocompany HJL 0618, No. 
84—589. pp. 4-6: House Report to accompany 
HJt 0610. No. 04-210. p. 6. 

• This provision does not prevent a cred¬ 

itor from considering tho marital status of 
an applicant or the source of an appli¬ 
cant’s income for the purpose of ascertain¬ 
ing the creditor** rights and remedies ap¬ 
plicable to the particular extension of 
credit and not to discriminate in a deter¬ 
mination of creditworthiness. Further¬ 
more. a prohibited basis may be considered 
in accordance with | 202 8 (special purpose 
credit programs). 
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whether an applicant’s Income derives 
from any public assistance program. 

(11) In a demonstrably and statis¬ 
tically sound, empirically derived credit 
system, a creditor may use an appli¬ 
cant’s age as a predictive variable, pro¬ 
vided that the age of an elderly appli¬ 
cant is not assigned a negative factor 
or value. 

(ill) In a judgmental system of eval¬ 
uating creditworthiness, a creditor may 
consider an applicant's age or whether 
an applicant's income derives from any 
public assistance program only for the 
purpose of determining a pertinent ele¬ 
ment of creditworthiness/ 

<iv> In any system of evaluating cred¬ 
itworthiness. a creditor may consider the 
age of an elderly applicant when such 
age Is to be used to favor the elderly 
applicant in extending credit. 

<3) A creditor shall not use, in evalu¬ 
ating. the creditworthiness of an appli¬ 
cant, assumptions or aggregate statis¬ 
tics relating to the likelihood that any 
group of persons will bear or rear chil¬ 
dren or. for that reason, will receive 
diminished or Interrupted Income Jn the 
future. 

(4) A creditor shall not Uke into ac¬ 
count the existence of a telephone list¬ 
ing in the name of an applicant for 
consumer credit. A creditor may* take 
into account the existence of a telephone 
in the residence of such an applicant. 

(5) A creditor shall not discount or 
exclude from consideration the income 
of an applicant or the spouse of the ap¬ 
plicant because of a prohibited basis or 
because the income is derived from part- 
time employment, or from an annuity, 
pension, or other retirement benefit; but 


• Concerning Income derived from a pub¬ 
lic assistance program, a creditor may con- 
alder, for example, tho length of time an 
applicant ha h been receiving ouch Income, 
whether an applicant Intend* to contlnuo 
to reside In the jurisdiction in relation to 
residency requirements for benefits; and 
the statu* of an applicant'* dependent* to 
ascertain whether benefit* that the appli¬ 
cant U presently receiving will continue 
Concerning age, a creditor may consider, 
for example, tho occupation and length of 
time to retirement of an applicant to ax- 
certain whether the applicant** Income 
(Including retirement Income, oa appli¬ 
cable) will support the extenulon of credit 
until Its maturity; or the adequacy of any 
security offered if the duration of the 
credit extension will exceed the life ex¬ 
pectancy of tho applicant. An elderly ap¬ 
plicant might not qualify for a five-per¬ 
cent down. 80-year mortgage loan because 
the duration of tho loan exceed* the ap¬ 
plicant* life expectancy and the oont of 
realising on the collateral might exceed 
the applicant's equity The same applicant 
might qualify with a larger downpayment 
and a shorter loan maturity. A creditor 
could also consider an applicant's age, for 
example, to assess the significance of the 
applicant's length of employment or resi¬ 
dence (a young applicant may have just 
entered the Job market; an elderly appli¬ 
cant may recently have retired and moved 
from a long-time residence). 
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n creditor may consider the amount and 
probable continuance of any Income in 
evaluating an applicant's creditworthi¬ 
ness. Where an applicant relies on ali¬ 
mony, child support, or separate main¬ 
tenance payments tn applying for credit, 
a creditor shall consider such payments 
as income to the extent that they are 
likely to be consistently made. Factors 
that a creditor may consider in deter¬ 
mining the likelihood of consistent pay¬ 
ments include, but are not limited to. 
whether the payments are received pur- 
Minnt to a written agreement or court 
decree; the length of time that the pay¬ 
ments have been received; the regularity 
of receipt; the availability of procedures 
to compel payment; and the creditworth¬ 
iness of the payor, including the credit 
history of the payor where a rail able to 
the creditor under the FiUr Credit Re¬ 
porting Act or other applicable laws. 

<6> To the extent that a creditor con¬ 
siders credit history in evaluating the 
creditworthiness of similarly qualified 
applicants for a similar type and amount 
of credit, in evaluating an applicant's 
creditworthiness, a creditor shall con¬ 
sider < unless the failure to consider re¬ 
sults from an inadvertent error>: 

«11 The credit history, when available, 
of accounts designated as accounts that 
the applicant and a spouse are permitted 
to use or for which both are contractual¬ 
ly liable: 

<il> On the applicant's request, any 
information that the applicant may pre¬ 
sent tending to Indicate that the credit 
history being considered by the creditor 
does not accurately reflect the appli¬ 
cant's credit worthlnen; and 

(iii) On the applicant's request, the 
credit history, when available, of any 
account reported In the name of the ap¬ 
plicant'* .spouse or former spouse that 
the applicant can demonstrate accurate¬ 
ly reflects the applicant's creditworthi¬ 
ness. 

*7) A creditor may consider whether 
an applicant is a permanent resident of 
the United States, the applicant's im¬ 
migration status, and such additional In¬ 
formation as may be necessary to ascer¬ 
tain Its rights and remedies regarding 
repayment. 

(c) State property latM. A creditor's 
consideration or application of State 
property laws directly or indirectly af¬ 
fecting creditworthiness shall not con¬ 
stitute unlawful discrimination for the 
purposes of the Act or Uils Part. 

§ 202.7 Rule* ( 4»nrrmin< l!Ucn»iou« ••( 
(Mil* 

<a> Individual accounts A creditor 
shall not refuse to grant on Individual 
account to a creditworthy applicant on 
the basis of sex, marital status, or any 
other prohibited basis. 

<b> Designation of name. A creditor 
shall not prohibit an applicant from 
opening or maintaining an account In 
a birth-given first name and a surname 
that la the applicant's birth-given sur¬ 
name, the spouse's surname, or a com¬ 
bined surname. 

(c> Action concerning existing open 
end accounts. (I) In the &bsenco of evi- 
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deuce of inability or unwillingness to re¬ 
pay, a creditor shall not take any of 
the following actions regarding an appli¬ 
cant who is contractually liable on an 
existing open end account on the basts of 
the applicant's reaching a certain age or 
retiring, or on the basis of a change in 
the applicant's name or marital status: 
(i) Require a reappllcation; or 
<li) Change the terms of the account, 
or 

(lii» Terminate the account 
(2> A creditor may require a reappil- 
cation regarding an open end account on 
Uie basis of a change in an applicant's 
marital status where the credit granted 
was based on income earned by the appli¬ 
cant's spouse if the applicant's income 
alone at the time of the original applica¬ 
tion would not support the amount of 
credit currently extended. 

(d) Signature of spouse or otJier per¬ 
son. (1) Except as provided in tills sub¬ 
section. a creditor shall not require the 
signature of an applicant's spouse or 
other person, other than a Joint appli¬ 
cant, on any credit Instrument if the 
applicant qualifies under the creditor’s 
standards of creditworthiness for tlie 
amount and terms of the credit re¬ 
quested. 

<2> If an applicant requests unsecured 
credit and relies in part upon property 
to establish creditworthiness, a creditor 
may consider Stole law; the form of 
ownership of the property; 1U suscepti¬ 
bility to attachment, execution, sever¬ 
ance. and partition; and other factor? 
that may affect the value to the creditor 
of tlie applicant's interest in the prop¬ 
erty. If necessary’ to satisfy the creditor's 
standards of creditworthiness, the credi¬ 
tor may require the signature of the ap¬ 
plicant's spouse or other person on any 
instrument necessary, or reasonably be¬ 
lieved by the creditor to be necessary, 
under applicable 8tate law to make the 
property relied upon available to satisfy 
the debt In the event of default 

r 3) If a married applicant requests 
unsecured credit and resides tn a com¬ 
munity property State or If the property 
ujx>n which the applicant Is relying Is 
located in such a State, a creditor may 
require the signature of the spouse on 
anv Instrument necessary, or reasonably 
believed by the creditor to be necessary, 
under applicable 8tate law to make the 
community property available to satisfy 
the debt in the event of default If: 

(i> applicable State law denied the ap¬ 
plicant power to manage or control suffi¬ 
cient community property to qualify for 
the amount of credit requested under 
the creditor's standards of creditworthi¬ 
ness; and 

ill; the applicant does not have suffi¬ 
cient separate property to qualify for 
the amount of credit requested without 
regard to community property. 

(4) If an applicant requests secured 
credit, a creditor may require the signa¬ 
ture of the applicant's spouse or other 
person on any instrument necessary, or 
reasonably believed by the creditor to be 
necessary, under applicable State law to 
make the property being offered as se¬ 
curity available to satisfy the debt In 


the event of default, for example, any 
instrument to create a valid lien, pass 
clear title, waive Inchoate rights, or as¬ 
sign earnings. 

(5> If. under a creditor's standards ol 
creditworthiness, the personal liability 
of an additional party is necessary to 
support the extension of the credit re¬ 
quested,'* a creditor may request that the 
applicant obtain a co-signer, guarantor, 
or the like. The applicant's spouse may 
serve as an additional party, but a cred 
itor shall not require that the spousr 
be the addiUounl party. For the purpose^ 
of paragraph (d> of this section, u 
creditor shall not impose requirements 
upon an additional party that the cred¬ 
itor may not impose upon an applicant 

<ei Insurance . Differentiation in the 
availability, rates, und terms on which 
credit-related casualty insurance or 
credit life, health, accident, or disability 
insurance Is offered or provided to an 
applicant shall not constitute a violation 
of the Act or this Part; but a creditor 
shall not refuse to extend credit and shall 
not terminate an account because credit 
Ufe. health accident, or disability insur¬ 
ance is not available on the basis of the 
applicant's age Notwithstanding any 
other provision of this Part, information 
about the age. sex, or marital status of 
an applicant may be requested in an 
application for insurance 

S 202.8 Special I'urpoM' (Irrilit Pn»- 
grama. 

4 a> Standards for programs. Subject U. 
Uie provisions of paragraph (b> of thts 
section, the Act and this Part are not 
violated if a creditor refuses to extend 
credit to an applicant solely because the 
applicant does not qualify under the 
special requirements that define ellgt 
bliity for the following types of special 
purpose credit programs: 

(1) Any credit assistance program ex¬ 
pressly authorized by Federal or State 
law for the benefit of an economically 
disadvantaged class of persons; or 

<2> Any credit assistance program of¬ 
fered by a not-for-profit organ bait ion. a* 
defined under section 501(c) of the In¬ 
ternal Revenue Code of 1954. as 
amended, for the benefit of lu members 
or for the benefit of an economically dis¬ 
advantaged class of persons; or 

(3) Any speclfU purpose credit pro¬ 
gram offered by a for-profit organisa¬ 
tion or in which such an organization 
participate* to meet special social need* 
provided that: 

(i) The program is established and 
administered pursuant to a written plan 
that <A> identifies the class or classes of 
persons that the program is designed to 
benefit and <B> sets forth Uie proce¬ 
dures and standards for extending credit 
pursuant to the program; and 

(Hi The program to established and 
administered to extend credit to a class 
of persons w ho, pursuant to the custom - 


•Kin Applicant request* IndlvlduAl credit 
relying on the separata Income of another 
person a creditor may require the signature 
of the other person to make the Income avail- 
ahi# to pay the debt 
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ary standards of creditworthiness used 
by the organization extending the 
credit, either probably would not receive 
such credit or probably would receive it 
cm less favorable terms than are ordinar¬ 
ily available to other applicants apply¬ 
ing to the organization for a similar type 
and amount of credit. 

«b) Applicability of other rules. • 1 > 
AH of the provisions of this Part shall 
apply to each of the special purpose 
credit programs described in paragraph 
• n» of this section to the extent that 
those provisions are not inconsistent with 
the provisions of this section. 

(2) A program described In subpara¬ 
graphs (aM2) or <a)<3) of this section 
shall qualify as a special purpose credit 
program under paragraph <a> of this 
.section only if it was established and is 
administered so as not to discriminate 
against an applicant on the basis of race, 
color, religion, national origin, sex. mari¬ 
tal status, age (Provided. That the appli¬ 
cant has the capacity to enter into a 
binding contract), income derived from 
a public assistance program, or good 
faith exercise of any right under the 
Consumer Credit Protection Act or any 
State law upon which an exemption has 
been granted therefrom by the Board: 
except that all program participants 
may be required to share one or more of 
those characteristics so long as the pro¬ 
gram was not established and is not ad¬ 
ministered with the purpose of evading 
the requirements of the Act or this Part. 

<C> Special rule concerning requests 
and use of information. If all partici¬ 
pants in a special purpose credit pro¬ 
gram described in paragraph <a» of tills 
section are or will be required to pos¬ 
sess one or more common characteris¬ 
tics relating to race, color, religion, na¬ 
tional origin, sex. marital status, age. or 
receipt of income from a public assist¬ 
ance program and if the special purpose 
credit program otherwise satisfies the 
requirements of paragraph (a) of this. 
section, then, notwithstanding the pro¬ 
hibitions of 1$ 202,5 and 202.6. the credi¬ 
tor may request of an applicant and 
may consider, in determining eligibility 
for such program, information regarding 
the common characteristics required for 
eligibility. 

In such circumstances, the solicitation 
and consideration of that Information 
shall not constitute unlawful discrimi¬ 
nation for the purposes of the Act or 
this Part. 

(d> Special rule in the case of finan¬ 
cial need. If financial need is or will be 
one of the criteria for the extension of 
credit under a special purpose credit pro¬ 
gram described in paragraph (a> of this 
section, then, notwithstanding the pro¬ 
hibitions of #5 202.5 and 202.6. the cred¬ 
itor may request and consider, in de¬ 
termining eligibility for such program, 
information regarding an applicant's 
marital status, income from alimony, 
child support, or separate maintenance, 
and the spouse's financial resources. In 
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addition, notwithstanding the prohibi¬ 
tions of ( 202.7(d). a creditor may obtain 
the signature of an applicant’s spouse or 
other person on an application or credit 
instrument relating to a special purpose 
program if required by Federal or State 
law. In such circumstances, the solicita¬ 
tion and consideration of that informa¬ 
tion and the obtaining of a required sig¬ 
nature shall not constitute unlawful dis¬ 
crimination for the purposes of the Act 
or this Port. 

§ 202.*) Notification*. 

Notification of action taken , ECO A 
notice, and statement of specific rea¬ 
sons—Notification of action taken. 
A creditor shall notify an applicant of 
action taken within: 

»i» 30 days after receiving a com¬ 
pleted application concerning the credi¬ 
tor’s approval of. or adverse action re¬ 
garding. the application (notification of 
approval may be expressed or by Implica¬ 
tion. where. Tor example, the applicant 
receives n credit card, money, property, 
or sen ices in accordance with the appli¬ 
cation •; 

< ii» 30 days after taking adverse action 
on an uncompleted application; 

• iil) 30 days after taking adverse ac¬ 
tion regarding an existing account; and 
*iv) 90 days after the creditor has 
notified the applicant of an offer to grant 
credit other than in substantially the 
amount or on substantially the terms 
requested by the applicant if the appli¬ 
cant during those 00 days has not ex¬ 
pressly accepted or used the credit 
offered. 

*2) Content of notification. Any noti¬ 
fication given to an applicant against 
whom adverse action is taken shall be in 
writing and shall contain: a statement 
of the action taken; a statement of the 
provisions of section 701(a) of the Act; 
the name and address of the Federal 
agency that administers compliance 
concerning the creditor giving the noti¬ 
fication; and 

(i» A statement of specific reasons for 
the actlorf taken; or 
«i|) A disclosure of the applicant’s 
right to a statement of reasons within 30 
days after receipt by the creditor of a re¬ 
quest made within 60 days of such notifi¬ 
cation, the disclosure to include the 
name, address, and telephone number of 
the person or office from which the state¬ 
ment of reasons can be obtained. If the 
creditor chooses to provide the statement 
of reasons orally, the notification shall 
also include a disclosure of the appli¬ 
cant's right to have any oral statement 
of reasons confirmed in writing within 
30 days after a written request for con¬ 
firmation Is received by the creditor. 

(3) Multiple applicants. If there is 
more than one applicant, the notifica¬ 
tion need only be given to one of them, 
but must be given to the primary appli¬ 
cant where one Is readily apparent. 
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(4) Mutiple creditors . If a transaction 
involves more than one creditor and the 
applicant expressly accepts or uses the 
credit offered, this section does not re¬ 
quire notification of adverse action by 
any creditor. If a transaction involves 
more than one creditor and either no 
credit is offered or the applicant does 
not expressly accept or use any credit 
offered, then each creditor taking ad¬ 
verse action must comply with this sec¬ 
tion, The required notification may be 
provided indirectly through a third 
party, which may be one of the creditors, 
provided that the Identity of each credi¬ 
tor taking adverse action is disclosed. 
Whenever the notification Is to be pro¬ 
vided through a third party, a creditor 
shall not be liable for any act or omis¬ 
sion of the third party that constitutes 
a violation of this section if the creditor 
accurately and in a timely manner pro¬ 
vided the third party with the informa¬ 
tion necessary for the notification and 
was maintaining procedures reasonably 
adapted to avoid any such violation. 

«b) Form of ECO A notice and state¬ 
ment of specific reasons —(1) ECO A 
notice . A creditor satisfies the require¬ 
ments of paragraph (a)(2) of this sec¬ 
tion regarding a statement of the provi¬ 
sions of section 701(a) of the Act and 
the name and Address of the appropriate 
Federal enforcement agency if it pro¬ 
vides the following notice, or one that 
Is substantially similar: 

The Federal Equal Credit Opportunity 
Act prohibit* creditors from discriminating 
against credit applicants on the basis of 
race, color, religion, national origin, sex, 
marital status, age (provided that the appli¬ 
cant has the capacity to enter Into a binding 
contract): because all or part of the appli¬ 
cant's Income derives from any public as¬ 
sistance program: or because tha applicant 
lias In good faith exercised any right under 
the Consumer Credit Protection Aot. The 
Federal agency that administers compliance 
with this law concerning tills creditor Is 
(name and address as specified by the ap¬ 
propriate agency listed in Appendix A). 

The .sample notice printed above may 
be modified immediately following the 
required references to the Federal Act 
and enforcement agency to include ref¬ 
erences to any similar State statute or 
regulation and to a State enforcement 
agency. 

<2) Statement of specific reasons. A 
statement of reasons for adverse action 
shall be sufficient if It Is specific and 
indicates the principal reason (s) for the 
adverse action. A creditor may formulate 
Us own statement of reasons In check¬ 
list or letter form or may use all or a por¬ 
tion of the sample form printed below, 
which, if properly completed, satisfies the 
requirements of subparagraph (a) (2) (1) 
of this section. Statements that the ad¬ 
verse action was based on the creditor's 
internal standards or policies or that the 
applicant failed to achieve the qualifying 
score on the creditor's credit scoring sys¬ 
tem are insufficient. 
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STATEMENT OF CREDIT DENIAL, TERMINATION, CK ChANCE 


Applicant's Name: __ 
Applicant's Address: 


DATE 


r 


Description of Account, Transaction, or Requested Credit: 


Description of Adverse Action Taken: 


PRINCIPAL REASONS(S) FOR ADVERSE AClION CONCERNING CREDIT 


Credit application incomplete / "7 

Insufficient credit references / / 

Unable to verify credit references / 1 

Temporary or irregular employment / ' / 

Unable to verify employment / 1 

Length of employment / T 

Insufficient income / / 

Excessive obligations _ 

/ 7 

Unable to verify income 
Inadequate collateral 


We do not grant credit to any applicant on 
you request. 

Other, specify: ^____________ 


Too short a period of residence 

Temporary residence 

Unable to verify residence 

No credit file 

Insufficient credit file 

Delinquent credit obligations 

Garnishment, attachment, fore¬ 
closure, repossession, or suit 

Bankruptcy 


the terms and conditions 
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DISCLCJURE OF USE OF INFOR!lATIO?i OBTAINED FROf! AM OUTSIDE SOURCL 
/ / Disclosure inapplicable 

/ / Information obtained in a report from a consumer reporting 

agency 

Name: 


Street Address: 


Phone: _ 

/ / Information obtained from an outside source other than a con¬ 

sumer reporting agency* Under the Fair Credit Reporting Act, 
you have the right to make a written request, within 60 days 
of receipt of this notice, for disclosure of the nature of the 
adverse information. 


Creditor's name: 


Creditor's address: 


Creditor's telephone number: 


[Add ECOA Notice] 

<3> Other information. The notifica¬ 
tion required by subparagraph (a) (1) of 
this section may include other informa¬ 
tion so long as it does not detract from 
the required content. This notification 
also may be combined with any dis¬ 
closures required under other titles of 
the Consumer Credit Protection Act or 
any other law, provided that all require¬ 
ments for clarity and placement are sat¬ 
isfied; and it may appear on cither or 
both sides of the paper if there is a clear 
reference on the front to any informa¬ 
tion on the back. 


ic> Oral notifications. The applicable 
requirements of this section are satis¬ 
fied by oral notifications (including state¬ 
ments of specific reasons) In the case of 
any creditor that did not receive more 
than lBO applications during the cal¬ 
endar year immediately preceding the 
calendar year In which the notification 
of adverse action is to be given to a par¬ 
ticular applicant 

<d) Withdratcn applications. Where an 
applicant submits an application and the 
parties contemplate that the applicant 
will Inquire about its status, if the cred¬ 


itor approves the application and the 
applicant lias not Inquired w ithin 30 days 
after applying, then the creditor may 
treat the application as withdrawn and 
need not comply with subparagraph <a> 
< 1) of tills section. 

ie) Failure of compliance . A failure to 
comply with this section shall not con¬ 
stitute a violation when caused by an 
inadvertent error; provided that, on dis¬ 
covering the error, the creditor corrects 
it as soon as possible and commences 
compliance with the requirements of 
this section. 
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<f > Notification. A creditor notifies an 
applicant when a writing addressed to 
the applicant is delivered or mailed to 
the applicant's last known address or. in 
the case of an oral notification, when the 
creditor communicates with the appli¬ 
cant. 

$202.10 Fumi»liirt«c of Ocdii Informa¬ 
tion. 

• a* * Account established on or after 
June l. 1977 . <1) For every account es¬ 
tablished on or after June 1. 1977. a 
creditor that furnishes credit Informa¬ 
tion shall: 

1 1» Determine whether an account 
offered by tiic creditor is one that an ap¬ 
plicant's spouse Is permitted to use or 
upon which the spouses are contractually 
liable other than as guarantors, sureties, 
endorsers, or similar parties; and 

( ii > Designate any such account to re¬ 
flect tlie fact of participation of both 
spouses." 

Except as provided in paragraph 
(aM3» of this section, if a creditor fur¬ 
nishes credit information concerning an 
account designated under this section (or 
designated prior to the effective date of 
this Part > to a consumer reporting agen¬ 
cy. it shall furnish the information in a 
manner that will enable the agency to 
provide access to the information in the 
name of each spouse. 

<3» If a creditor furnishes credit in¬ 
formation concerning an account desig¬ 
nated under this section (or designated 
prior to the effective date of this Part* 
in response to an inquiry regarding a par¬ 
ticular applicant, it shall furnish the In¬ 
formation in the name of the spouse 
about whom such Information is re¬ 
quested.' 

<b> Accounts established prior to June 
f, 1977. For every account established 
prior to and in existence on June 1. 1977. 
a creditor that furnishes credit informa¬ 
tion shall either; 

U> Not later than June 1. 1977 

<1> Determine whether the account is 
one that an applicant's spouse, if any. is 
permitted to use or upon which the 
spouses are contractually liable other 
than as guarantors, sureties, endorsers, 
or similar parties; 

(11 > Designate any such account to re¬ 
flect the fact of participation of both 
spouses: “ and 

(ill) Comply with the reporting re¬ 
quirements of paragraphs (a) (2> and (a> 
<3> of this section; or 

< 2 * Mall or deliver to all applicants, or 
all married applicants, in whose name an 
account is carried on the creditor's rec¬ 
ords one copy of the notice set forth 
below. The notice may be mailed with a 


A creditor need not distinguish between 
participation os a u*er or as a contractually 
liable party. 

• If a creditor learns that new parties have 
undertaken payment on an account, then the 
•mlMtequent history of the account shall be 
furnished In the names of the new parties 
and need not continue to be furnished In 
the name* of the former panics. 

« See footnote 1 i. 

• A creditor may delete the reference* to 
the ’use*" of an account when providing no¬ 
tices regarding eloaed end accounts. 
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billing statement cr other mailing. All 
such notices shall be mailed or delivered 
by October 1, 1977. As to open end ac¬ 
counts. this requirement may be satisfied 
by mailing one notice at any time prior 
to October 2.1977 regarding each account 
for which a billing statement is sent be¬ 
tween June 1 and October l. 1977. The 
notice may be supplemented os necessary 
to permit identification of the account by 
the creditor or by a consumer reporting 
agency. A creditor need only send notices 
relating to those accounts on which it 
lacks the information necessary to make 
the proper designation regarding partici¬ 
pation or contractual liability. 

Notice 

Cjuuut History tor Makrixd Person* 

The Federal Equal Credit Opportunity Act 
prohibits credit discrimination on the basis 
of race, oolor, religion, national origin, sex. 
marital status, age (provided that a person 
has the capacity to enter Into a binding con¬ 
tract! , because all or part of a person's in¬ 
come derives from any public anrisianoo pro¬ 
gram: or beoauee a person in good faith has 
exercised any right under the Federal Con¬ 
sumer Credit Protection Act. Regulations 
under the Act give married persons the right 
to have credit information included in credit 
reports in the name of both the wife and the 
husband If both use or are responsible for 
the account This right was created. In part, 
to insure that credit historic* will be avail¬ 
able to women who become divorced or 
widowed 

If your account with us Is one that both 
husband and wife signed for or Is an account 
that l» being used by one of you who did not 
mgn. then you are entitled to hAve us re¬ 
port credit information relating to the ac¬ 
count in both your names. If you choose to 
have credit information concerning your ac¬ 
count with us reported In both your nnroes. 
pi©aso complete and sign the statement 
below and return It to us. 

Federal regulations provide that signing 
your name below will not change your or 
your spouse's legal liability on the account 
Your signature will only request that credit 
information be reported In both your names 

If you do not complete and return the 
form below, we will continue to report your 
credit history in the same way that we do 
now. 

When you furnish credit information on 
this account, please report all Information 
concerning the account in both our names. 


Account number Print or type name 


Print or type name 


Signature of 
• either spouse 

(ci Requests to change manner in 
which information is reported. Within 90 
day* after receipt of a properly com¬ 
pleted request to change the manner in 
which Information la reported to con¬ 
sumer reporting agencies and others re¬ 
garding an account described in para¬ 
graph (b) of this section a creditor shall 
designate the account to reflect the fact 
of participation of both spouses. u When 
furnishing Information concerning any 
such account, the creditor shall comply 
with the mxirting requirements of sub- 
paragraphs (a><2i and (aX3i of this 


«S*e? footnote 11. 


section. The signature of an applicant or 
the applicant's spouse on a request to 
change the manner in which information 
concerning an account is furnished shall 
not alter the legal liability of either 
spouse upon the account or require the 
creditor to change the name in which tlie 
account is carried. 

<di Inadvertent errors. A failure to 
comply with this section shall not consti¬ 
tute a violation when caused by an inad¬ 
vertent error, provided that, on discover¬ 
ing the error, tlie creditor corrects it ns 
soon as possible and commences com¬ 
pliance with the requirements of this 
section. 

§ 202.1 I Krtnlion to Slutr I in*. 

(a) Inconsistent State laws. Except as 
otherwise provided in this section, this 
Part alters, affects, or preempts only 
those State laws-that are inconsistent 
with this Part and then only to the ex¬ 
tent of tlie Inconsistency. A State law is 
not inconsistent with this Part if it is 
more protective of an applicant. 

(b) Preempted provisions of State law. 
(1) State law is deemed to be inconsist¬ 
ent with the requirements of tlie Act and 
tills Part and less protective of an appli¬ 
cant within the meintng of section 705 
(f) of the Act to tlie extent that such 
laiv: 

(i» Requires or permits a practice or 
act prohibited by the Act or this Part; 

(il>* Prohibits the individual extension 
of consumer credit to both parties to a 
marriage If each spouse individually and 
voluntarily applies for such credit; 

(iii> Prohibits inquiries or collection 
of data required to comply' with the Act 
or this Part; 

(lv> Prohibits asking age or consider¬ 
ing age in ji demonstrably and statis¬ 
tically' soimd. empirically derived credit 
systeiq. to determine a pertinent ele¬ 
ment of creditworthiness, or to favor an 
elderly applicant; or 

(v) Prohibits inquiries necessary to es¬ 
tablish or administer a special purpose 
credit program as defined by I 202.8. 

(2> A determination as to whether a 
State law is inconsistent with the re¬ 
quirements of the Act and this Part will 
be made only in response to a request 
for a formal Board interpretation. All 
requests for such interpretations, in ad¬ 
dition to meeting the requirements of 
I 202.1(d), shall comply with the appli¬ 
cable provisions of subsections (b)(1) 
and (2) of Supplement I to this Part. A 
determination shall be based on the fac¬ 
tors enumerated in this subsection and. 
as applicable, subsection (c) of Supple¬ 
ment I. Notice of the interpretation shall 
be provided as specified in subsection 
(e)(1) of Supplement I, but the inter¬ 
pretation shall be effective in accord¬ 
ance with $ 202.1. The Interpretation 
shall be subject to revocation or modifi¬ 
cation at any time, as provided in sub¬ 
section (g) (4> of Supplement I. 

<c> Finance charges and loan ceilings. 
If married applicants voluntarily apply 
for and obtain individual accounts with 
tlie same creditor, the accounts shall not 
be aggregated or otherwise combined for 
purposes of determining permissible fi¬ 
nance charges or permissible loan ceil- 
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tugs under any Federal or State law. 
Permissible loan ceiling lawr. shall be 
ronAtrued to permit each spouse to be- 
rorne individually liable up to the 
amount of the loan ceilings, leas the 
amount for which the applicant is jointly 
liable." 

<d) State and Federal laws not af¬ 
fected . This section does not alter or an¬ 
nul any provision of State property laws, 
laws relating to the disposition of de¬ 
cedents' estates,, or Federal or State 
banking regulations directed only to¬ 
wards insuring the solvency of financial 
institutions. 

<c) Exemption /or State regulated 
transactions. <1> In accordance with the 
provisions of Supplement I to this Part, 
any State may apply to the Board for an 
exemption from the requirements of sec¬ 
tions 701 and 702 of the Act and the cor¬ 
responding provisions of this Part for any 
class of credit transactions within the 
State. The Board wUl grant such an ex¬ 
emption if: 

(i) The Board determines that, under 
the law of that State, that class of credit 
transactions is subject to requirements 
substantially similar to those Imposed 
tinder sections 701 and 702 of Uie Act and 
the corresponding provisions of this 
Port, or that applicants lire afforded 
greater protection than is afforded under 
sections 701 and 702 of the Act and the 
corresponding provisions of this Part; 
and 

<ii) There is adequate provision for 
state enforcement. 

<2 > In order to assure that the concur¬ 
rent Jurisdiction of Federal and State 
courts created in section 706<f) of the 
Act will continue to have substantive pro¬ 
visions to which such Jurisdiction shall 
apply; to allow Federal enforcement 
agencies to retain their authority regard¬ 
ing any class of credit transactions ex¬ 
empted pursuant to paragraph <e>»I) of 
this section and Supplement I; and. gen¬ 
erally. to aid In implementing the Act: 

(i> no such exemption shall be deemed 
to extend to the civil liability provisions 
of section 706 or the administrative en¬ 
forcement provisions of section 704 of the 
Act; and 

(ii) after an exemption has been 
grunted, the requirements of the appli¬ 
cable State law shall constitute the re¬ 
quirements of the Act and this Part, ex¬ 
cept to the extent such State law tm- 
(>oscs requirements not imposed by the 
Act or tills Part. 

<3) Exemptions granted by the Board 
to particular classes of credit transac¬ 
tions within specified States will be set 
forth in Supplement n to this Part 
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olation of the Act or thU Part where such 
information was obtained: 

(1) From any source prior to March 
23. 1977; "or 

(2> At any time from consumer re¬ 
porting agencies; or 

(3) At any time from any applicant 
or others without the specific request of 
the creditor; or 

(4> At any time os required to monitor 
compliance with the Act and this Part 
or other Federal or State statute?; or reg¬ 
ulations. 

ib) Preservation of records il) For 
25 months after the date that a creditor 
notifies on applicant of action taken on 
an application, the creditor shall retain 
as to that application in original form or 
a copy thereof: ** 

It) Any application form that it re¬ 
ceive?. any information required to be ob¬ 
tained concerning characteristics of an 
a?>p]icanl to monitor compliance with 
the Act nnd this Part or other similar 
law. and any other written or recorded 
information used in evaluating the ap¬ 
plication and not return to the applicant 
ut the applicant’s request; 

(Hj A copy of the following documents 
if furnished to the applicant in written 
form (or, It furnished orally, any nota¬ 
tion or memorandum with respect there¬ 
to inode by the creditor); 

(A) The notification of action taken; 
and 

iB) The statement of specific reasons 
for adverse action; and 

Oil) Any’ written statement submitted 
by the applicant alleging a violation of 
the Act or this Part. 

i2> For 25 months after the date that 
n creditor notifies on applicant of adverse 
action regarding an account, other than 
in connection with an application, the 
creditor shall retain as to that account. 
In original form or a copy thereof 
<i) Any written or recorded informa¬ 
tion concerning such adverse action; and 
fill Any written statement submitted 
by the applicant alleging a violation of 
the Act or this Part. 

<3> In addition to the requirements 
of paragraphs <b)(l) and (2). of this 
section, any creditor that has actual no¬ 
tice that it is under investigation or is 
subject to an enforcement proceeding for 
an alleged violation of the Act or this 
Part by an enforcement agency charged 
with monitoring that creditor’s compli¬ 
ance with the Act and this Part, or that 
has been served with notice of an action 
filed pursuant to section 706 of the Act 
and 1203.1(b) or (c) of tills Part, shall 
retain the information required in para¬ 
graphs (b)(1) and (2) of this section un- 


S 202.12 It croft I Ktrimtioti. 

(a) Retention of prohibited informa¬ 
tion. Retention in a creditor's files of any 
information, the use of which in evalu¬ 
ating applications is prohibited by the 
Act or this Part, shall not constitute a vi- 


" Pw example, to a HUUc with a permU- 
«Jbie loan celling of $1,000, If a married cou¬ 
ple were jointly liable for unpaid debt in tbe 
amount of $350, each «pou*e could subse¬ 
quently become individually liable for $750. 


M Pursuant to the October 2$. 2975 version 
of Regulation B. the applicable date for eex 
and marital status Information la June 30, 
1976. 

M "A copy thereof" Includes carbon copies, 
photocopies, microfilm or microfiche copies, 
or copies produced by any accurate Informa¬ 
tion retrieval system. A creditor who ueea 
a computerised or mechanised system 
need not keep a written copy of a document 
If It can regenerate the precise text of tbe 
document upon request. 

♦•See footnote 1$. 
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til final disposition of the matter, un¬ 
less an earlier time Is allowed by order 
of the agency or court. 

(4) In any transtictlon involving more 
than one creditor, any creditor not re¬ 
quired to comply with 5 202.9 (notifica¬ 
tions) shall retain for the time period 
specified in paragraph <b) of this sec¬ 
tion all written or recorded information 
in its possession concerning the appli¬ 
cant. Including a notation of action 
taken in connection with any adverse 
action. 

(c) Failure of compliance. A failure 
to comply with this section shall l ot con¬ 
stitute a violation when caused bv an in¬ 
advertent error. 

§202.13 I nfurmutbm fur Mmiilufiiu 
I'urpoMV. 

Cm) Scope and information requested 
< 1 1 For the purpose of monitoring com¬ 
pliance with the provisions of the Act 
and Uiis Part, any creditor that receives 
an application for consumer credit relat¬ 
ing to the purchase of residential real 
property, where the extension of credit 
is to be secured by a lien on such prop¬ 
erty. shall request ns port of any written 
application for such credit the following 
information regarding the applicant and 
Joint applicant (If any): 

<i> Race/national origin, using the 
categories American Indian or Alaskan 
Native; Aslan or Pacific Islander; Black 
White; Hispanic; Other (Specify); 

CM) Sex; 

(ill) Marital status, using the catego¬ 
ries married, unmarried, and separated: 
and 

(iv) Age. 

(2) “Residential real property’* nicum 
improved real property used or Intended 
to be used for residential purposes, in¬ 
cluding single family homes, dwellings 
for from two to four families, and Indi¬ 
vidual units of condominiums and co¬ 
operatives. 

<b> Method of obtaining information 
Questions regarding race/national ori¬ 
gin, sex, marital status, and age may Ik 
listed at the creditor's option, either on 
the application form or on a separate 
form that refers to the application. 

(c> Disclosure to applicant and joint 
apjrticant. The applicant and Joint ap¬ 
plicant (if any) shall be informed that 
the Information regarding race/national 
origin, sex, marital status, and age is 
being requested by the Federal Govern¬ 
ment for the purpose of monitoring 
compliance with Federal ant (-discrimi¬ 
nation statutes and that those statutes 
prohibit creditors from discriminating 
against applicants on those bases. The 
applicant and Joint applicant shall be 
asked, but not required, to supply the 
requested information. If the applicant 
or Joint applicant chooses not to pro¬ 
vide the Information or any part of it. 
that fact shall bs noted on the form on 
which the information ta obtained 

(d) Substitute monitoring program 
Any monitoring program required by 
an agency charged with administrative 
enforcement under section 704 of the 
Act may be substituted for the require¬ 
ments contained in paragraphs <a>. <b>. 
and <c) of this section. 
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\ rPTNut* * A.—Fkdiouu. Enioictitforr 
Aouoxjb 

The following list indicate* will oh Fed¬ 
eral agency enforces Regulation B tor par¬ 
ticular clause* of oredttors. Any question* 
concerning a particular creditor should he 
directed to It* enforcement agency 

National Hanks: Comptroller of the Cur¬ 
rency, Consumer Affair* Division. Wash¬ 
ington. D.C 30319. 

Statr Member Banks: Federal RMwrve Bank 
serving the district In whlrh the State 
member bank is located. 

Non member insured Banks. Federal Deposit 
Insurance Corporation Regional Director 
for the region In which the nomnember 
insured bank U located. 

.faring* Institutions Insured by the FSLIC 
and Members of the FHLB System (cr¬ 
eep l for Savings Banks insured by 
FDIC): The Federal Rome Loan Bank 
Board Supervisory Agent In the district 
in which the institution is located. 
Federal Credit Unions: Regional office of 
the National Credit Union Administration 
serving the area In which the Federal 
credit union Is located. 

Creditors Subject to CtnU Aeronautics 
Board: Director. Bureau of Enforcement, 
Civil Aeronautics Board. 183d Connecticut 
Avenue. N.W.. Washington. D O. 3043p 
Creditors Subject to Interstate Commerce 
Commission * Office of Proceedings. Inter¬ 
state Commerce Commission. Washington. 
D C 20533. 

Creditors Subject to Packers and Stockyards 
Act: Nearest Packers and Btootcyardu Ad¬ 
ministration area supervisor 
Small Business Investment Companies: US 
Small Business Administration. 1441 L 
Street, N.W.. Washington. D.C 30416 
Brokers and Peelers: Securities and Exchange 
Commission. Washington. DO. 20M9. 
Federal Land Banks. Federal Land Bank As¬ 
sociations. Federal Intermediate Credit 
Banks and Production Credit Associations: 
Farm Credit Administration. 490 LTCnfsnt 
Pltura. 8.W. Washington. D.C 20678 
Beloit. Department Storm. Consumer Fi¬ 
nance Companies. All other Creditors, and 
All Nonbank Credit Card Issuers: (Lenders 
operating on a local or regional bash 
should us* the oddrcrf* of the F.T.C. Re¬ 
gional Office In which they operate). Fed¬ 
eral Trade Oocnmlieloci. Equal Credit Op¬ 
portunity. Washington. D.O. 30660 

Arpanet* B—Moon. AmtomoN Pus ms 
IRuofisI 

Sxrrrxsstrrrr I—Paooaamwni ram, Sr* it 

Rxiturmw 

Procedures and criteria under which a 
State may apply for an exemption pursuant 
to section 706(g) of the Act and section 
303.11(e) of this Part 

(a) AppNreflofi Any (Hate may apply to 
the Board pursuant to the provisions of this 
Supplement and the Board's Rules of Pro¬ 
cedure (13 CPU 363) for a determination 
that, under the laws of that Bute. 1 a class 
of credit transactions* within the State 1* 
subject to requirements that are substan¬ 
tially similar to, or pro rids greater protec¬ 
tion for applicant* than those imposed tinder 


• Any reference to State law to this Sup¬ 
plement Includes a reference to any regula¬ 
tion* that Implement State law and formal 
Interpretations thereof by a court of com¬ 
petent Jurisdiction or duly authorised agency 
of that State. 

* As applicable, reference* to "cl*** of credit 

transactions'" In this Supplement Include 
one or more of such ctaaam of credit trans¬ 

actions. 


sections 701 and 702 of the Act.' aud that 
there Is adequate provision for Stale enforce¬ 
ment of such requirement* The application 
shall be In writing. addre**«d to the Board, 
signed by the Governor, Attorney General, or 
State official having primary enforcement or 
Interpretive responsibilities under the State 
law Unit Is applicable to the class of credit 
transaction*. and shall bo supported by the 
document* specified In subsection (b) 

th) Supporting documents The applica¬ 
tion ahall be accompanied by; 

(1) A copy of the full text of the State 
law that la claimed to contain requirement* 
substantially similar to those imposed under 
sections 701 and 702 of the Act. or to provide 
greater protection to applicant* than sec¬ 
tions 701 and 703 of the Act, regarding the 
claw of credit transaction* within that State 

(3) A comparison of each provision of sec¬ 
tion* 701 and 702 of the Act with the corre¬ 
sponding provision of the State taw. to¬ 
gether with reasons supporting the claim 
that the corresponding provision* of the 
State law are suhatanUally similar to. or 
provide greater protection to applicant* than, 
provisions of sections 701 and 703 of the Act 
regarding the class of credit transactions and 
explaining why any difference* are not In¬ 
consistent with the provisions of section* 701 
and 703 or the Act and do not result In a 
diminution In the protection otherwise af¬ 
forded applicants; and a statement that no 
other State laws (Including administrative 
or Judicial Interpretations) are related to. 
or would have an effect upon, the State law 
that Is being considered by the Board in 
making its determination. 

(3) A copy of the full text of the State law 
that provides for enforcement of the State 
law referred to in subparagraph (b)(1) of 
this supplement. 

(4) A comparison of the provisions of the 
State law that provides for enforcement with 
the provisions of sections 704 and 706 of the 
Act, together with reason* supporting the 
claim that such State law provides for: 

(I) Administrative enforcement of the 
Bute law referred to in subparagraph (b)(1) 
of this supplement that Is substantially sim¬ 
ilar to. or more extensive than, the enforce¬ 
ment provided under section 704 of the Act; 

(II) Civil liability for a failure to comply 
with the requirements or the State law that 
1* substantially similar to. or more extensive 
than that provided under section 706 of tho 
Act. Including class action liability and the 
ability of the State Attorney General or other 
appropriate State official to commence a civil 
action under circumstances substantially 
similar to those prescribed In soctlon 706 of 
the Act. except that such State law may pro¬ 
vide a greater damage remedy or other, more 
extensive remedies; 

(lit) A statute of limitation* that pre¬ 
scribes a period for civil actions of substan¬ 
tially similar duration to that provided undor 
section 706(f) of the Act. or a longer period: 
and 


* Any reference In thlV Supplement to sec¬ 
tions 701 and 703 of the Act includes a refer- 
iff ice to the corresponding and Implementing 
provision* of this Part, the Board's formal 
interpretation* thereof, and official Interpre¬ 
tations or approval* Issued by an author Iced 
official or employee of the Federal Reserve 
System. Additionally, any reference to sec¬ 
tion* 701 and 703 of the Act Include* a ref¬ 
erence to sections 706 (a), (b). (©). and (d) 
of th* Act and the corresponding provisions 
of this Part, which, though technically not 
a part of nectlons 701 and 703. Implement and 
relate to substantive requirements of sec¬ 
tion* 701 and 703. 


ttv| A scope of discovery relating to a 
creditor'* credit granting standards under 
appropriate discovery'procedures In a court 
action or agency proceeding that I* substan¬ 
tially similar to. or more extensive than, that 
provided under section 706(J) of th© Act. 

(6) A statement Identifying the office des 
lguated or to be designated to administer 
the State law referred to in subparagraph 
(b)(1) of this supplement, together with 
complete information regarding the fiscal 
arrangements for administrative enforce¬ 
ment (Including the amount of fund* avail¬ 
able or to be provided), the number and 
qualifications of personnel engaged or to be 
engaged in enforcement, and a description 
of the procedure* under which such Statr 
law Is to be administratively enforced, in¬ 
cluding. If relevant, administrative enforce¬ 
ment regarding Federally-chartered cred¬ 
itors.* 

The fitatemenl should also Include reasons to 
support the claim that there Is adequate pro¬ 
vision for enforcement of such State law. 

to) CrUrrls /or drfcrmlnofloa. The Board 
will consider tho criteria set forth below, and 
any other relevant information. In detormiu 
Ing whether the law of a State la substan 
tlally similar to. or provides greater protec¬ 
tion to applicants than, the provisions of sec¬ 
tions 701 and 703 of tho Act regarding the 
class of action transactions within that State 
and whether there Is adequate provision for 
8Ut© enforcement of such law. In maktnv 
that determination, tho Board primarily win 
consider each provision or the Stale law in 
comparison with each corresponding provi¬ 
sion In sections 701 and 703 of the Act, and 
not the State law as a whole In oompartfon 
with the Act as a whole. 

(1) In order few provisions of State law to 
be substantially similar to. or provide greater 
protection to applicants than the provision* 
of section* 701 and 702 of tho Act. the pro 
vUIotis of State law at least shall provide 
that: 

(I) Definitions and rules of construction 
as applicable, import the same meaning ami 
have the same application as those proscribed 
by sections 701 and 703 of the Act, 

Ml) Creditor* provide all of the applicable 
notifications required by the provision* ol 
sections 701 and 703 of the Act, with tho con 
tent and In the terminology, form, and turn* 
periods prescribed by this Part pursuant to 
sections 701 and 702; however, required ref¬ 
erences to State law may be substituted foe 
tho reference* to Federal law required In thin 
Part Notification requirements under 8tat<* 
law in additional circumstances or with addi¬ 
tional detail that doe* not frustrate any of 
the purposes of the Act may be determined 
by the Board to be consistent with section-. 
701 and 702 of tire Act, 


* Transaction.* within a State In which a 
Federally-chartered institution 1* a creditor 
Khali not be considered (subject to exemption 
and such Federally-chartered creditors shall 
remain subject to the requirements of the 
Act and administrative enforcement by the 
appropriate Federal authority under section 
704 of the Act, unless a State establishes to 
the satisfaction of the Board that appro¬ 
priate arrangements have been made with 
such Federal authorities to assure effective 
enforcement of the requirement* of State 
laws regarding such creditors. 

* This subsection I* not to be oonatrued 
as indicating that tho Board would consider 
adversely any additional requirements of 
Btate law that are not Inconsistent with the 
purpose of the Art or the requirement* Im¬ 
posed under section* 7ol and 702 of the Ac! 
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(Ill) Creditor a lake all amruiaUTv actions 
and abide by obligation* substantially similar 
to or mare extensive than. thw prescribed 
by sections 701 nod 702 of the Act under 
nubstantlaJly similar ar more stringent con¬ 
ditions and within tlic same or more *uin- 
Kcnt Ume periods an are prescribed in sec¬ 
tions 701 and 702 of the Act 

(tv) Creditors abide by the wane or more 
*aringent prohibitions as are prescribed by 
eoctlonn 701 and 702 of the Act. 

(v) Obligations or responsibilities imposed 
rm applicants are no more costly, lengthy, or 
burdensome relative to applicant*’ exercising 
any of tho rights or gaining the benefits of 
the protections provided In the fltate law 
than corresponding obligations or responsi¬ 
bilities Imposed on applicants In sections 701 
and 702 of the Act. 

(vl) AppllcanU* lights and protections are 
substantially similar to, or more favorable 
than, those provided by sections 701 and 702 
of the Act under conditions or within time 
periods that are substantially similar to, or 
more favorable to applicants than, Lbone pre¬ 
scribed by sections 701 and 702 of the Act. 

(2) In determining whether provisions for 
enforcement of the State law referred u> in 
nubaection (b)(1) of this supplement are 
adequate, consideration will be given to the 
extent to which, under Bute law. provision Is 
made for: 

(I) Administrative enforcement, including 
uecessary facilities, peraonnei. and funding: 

(II) Civil liability for a failure to comply 
with the requirements of such a State law 
that Is substantially similar to. or more ex¬ 
tensive than, that provided under section 
700 of the Act; 

(III) A statute of limitations for civil lia¬ 
bility of substantially similar or longer dura¬ 
tion as that provided under section TOO of 
the Act; and 

(lv) A scope of discovery relating to a 
creditor’s credit granting standards that Is 
substantially similar to. or more extensive 
than, that provided under section 7000) of 
the Act. 

(d) Public notice of filing and proposed 
rule making. In connection with any appli¬ 
cation that has been Hied in accordance with 
the requirements of subjection* (a) and (b) 
of this Supplement and following initial re¬ 
view of the application, a notice of such fil¬ 
ing and proposed rule making shall be pub¬ 
lished by the Board In the Fddul Rfsounx, 
and a copy of such application shall be made 
available for examination by Interested per¬ 
sons during bus!now hours at the Board and 
at the Federal Reserve Bank for each Fed¬ 
eral Reserve District in which the State mak¬ 
ing the application Is situated A period of 
time shall be allowed from the date of such 
publication for Interested parties to submit 
written comments to the Board regarding 
that application. 

(e) Exemption from requirement j. If the 
Board determine* on the basis of the Infor¬ 
mation before It that, under the law of a 
Btate. a clan of credit transactions Is subject 
to requirements substantially similar to. or 
that provide greater protection to applicants 
thou, those imposed under section* 701 and 
702 of the Aet and that there Is adequate 
provision for State enforcement, the Board 
will exempt the clam of credit transactions 
In that Btate from the requirements of sec¬ 
tions 701 and 702 of the Act in the following 
manner and subject to Uie following 
conditions: 

(I) Notice of the exemption shall be pub¬ 
lished In the Fcx>nuti. Rjcuxrmoi. and the 
Board shall furnish a copy of such notice to 
Uie Btate official who made application far 
such exemption, to each Federal authority 
responsible for administrative enforcement 
of the requirements of sections 701 and 702 
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of the Act, and to the Attorney General of 
the United mates. Additionally, the Board 
shall include any exemption granted In an 
appropriate listing In Supplement II to this 
Part. Any exemption granted shall be effec¬ 
tive 00 days after tho date of publication of 
such notice in tho PrantM. Rnium. 

(2) The appropriate official of any State 
that receive* an exemption shall Inform the 
Board In writing within SO days of any 
change in the 8tote laws referred to In sub¬ 
section* (b)(1) and (b)(3) or this supple¬ 
ment. The report of any such change shall 
contain copies of the full text of that change, 
together with statement* setting forth tho 
information and opinions regarding that 
change that are specified in snhsectfons 
(b)(2) and (b)(4) of U>i« supplement The 
appropriate official of any .State that hM re¬ 
ceived such an exemption also shall file with 
the Board from time (o time such report* a* 
the Beard may-require 

(3) The Board shall Inform the appropri¬ 
ate official of any Btate that receives such 
an exemption of any subsequent amend¬ 
ment* of the Act (including the implement¬ 
ing provisional of this Part, the Board's for¬ 
mal interpretations, and interpretations or 
approval* Issued by an authorised official or 
employee of the Federal Reserve System! 
that might necessitate the amendment of 
Btate law for the exemption U> continue 

(4) No exemption oh all extend to the ad¬ 
ministrative enforcement or civil liability 
provisions of sections 704 and 70fi of the 
Act. After an exemption is granted, the re¬ 
quirements of the applicable Bute law shall 
constitute the requirement* of sections 701 
and 702 of the Act, except to the extent such 
State law Impoeo- requirement* not tmpoeed 
by the Act or this Part 

(f) Adverse determination, (I) If, after 
publication of a notice tn the Fkdxxai. (tao- 
DiTK* as provided under section (d) of this 
supplement, the Board finds on the bojils of 
the Information before it that It cannot 
moke a favorable determination In connec¬ 
tion with the application, the Board shall 
notify the appropriate Btate official of the 
fact* upon which such findings ore based 
and nhall afford that Btate authority a rea¬ 
sonable opportunity to demonstrate or 
achieve compliance. 

(2) If. after having afforded the Btate au¬ 
thority such opportunity to demonstrate or 
achieve compliance, the Board finds on the 
basis of the information before It that it 
still cannot make a favorable determination 
In connection with the application, the Board 
shall publish In the Fkdomj. Rjscnrmi a no¬ 
tice of Its determination regarding the ap¬ 
plication and shall furnish a copy of such 
notice to the Btate official who made appli¬ 
cation for such exemption. 

(g) Revocation of exemption . (1) The 
Board reserves the right to revoke any ex¬ 
emption granted under the provisions of 
this Supplement If at any time it determines 
that the State law doe* not. In fact, Impose 
requirement* that are substantially similar 
to. or that provide greater protection to ap¬ 
plicants than, those Imposed under sections 
701 and 702 of the Act or that there Is not. 
In fact, adequate provision for State enforce¬ 
ment. 

(2) Before revoking any such exemption, 
the Board shall notify tbe appropriate Btate 
official of the fact* or conduct that, in the 
Board'* opinion, warrant* such revocation, 
and shall afford that State such opportunity 
as the Board deem* appropriate in the cir¬ 
cumstances to demonstrate or achieve com¬ 
pliance. 

(3) If. after having been afforded the op¬ 
portunity to demonstrate or achieve compli¬ 
ance, tho Board determines that the State 
ha* not done so, notice of the Board’s In¬ 
tention to revoke such exemption shall be 
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published as a notice of proposed rule mak¬ 
ing in the Phuebal Racnmca. A period of 
time shall be allowed from the date of cuch 
publication for the Board to receive written 
comments from Interested persons to submit 
written comments to the Board regarding the 
proposed rule making. 

(4) If such exemption 1s revoked, notice 
of such revocation shall be published by the 
Board in the PKxroxt. Rxonrm, and a copy 
of such notice shall be furnished to the ap¬ 
propriate State official, to the Federal au¬ 
thorities responsible for enforcement of the 
requirement* of the Act, and to the Attorney 
OcnernJ of the United States. The revocation 
•hall become effective, and the class of trans¬ 
actions affected within that State shall be¬ 
come subject to the requirements of sec¬ 
tion* 701 and 702 of the Act, 00 days after 
the date of publication of the notice In the 
Ptdehal Rmclstoi. 

By order of the Board of Governor: 
December 22. 1976. 

Theodora E. Alliron, 
Secretary of the Board 
irR Due.77 464 Piled 1-5-77;0:46 am| 


SUBCMAPTFR A—-BOARD OT GO TRNORS Of 
THE FEDURAL RESERVE SYSTEM 

| Reg. Y| 

RAPT 225— BANK HOLDING 
COMPANIES 

Acquisition of Shares 

The Board of Governors has issued an 
interpretation of Regulation Y In con¬ 
nection with a proposal under which a 
number of bank holding companies 
would each purchase a stock interest 
representing less than 5 percent of the 
outstanding voting shares of an Insur¬ 
ance company that would engage in un¬ 
derwriting or reinsuring credit life and 
credit accident and health Insurance sold 
In connection with extensions of credit 
by each stockholder. The Board has de¬ 
termined that a bank holding company 
wishing to become a stockholder in the 
company would be required to obtain the 
Board’s approval to do so. 

Effective December 22. 1970. Part 225 
is amended by udcltng the section set 
forth below. 

§ 225.136 Ar«(ui«iti<m* of «haro pur¬ 
suant to ftertion 4(c)(6) of the llank 
Holding Company Act. 

*a) The Board has received a request 
for an Interpretation of section 4(c) (0) 
of the Bank Holding Company Act 
<"Act M >* in connection with a proposal 
under which a number of bank holding 
companies would purchase interests In 
an insurance company to be formed for 
the purpose of underwriting or reinsur¬ 
ing credit life and credit accident and 
health insurance sold In connection with 
extensions of credit by the stockholder 
bank holding companies and their af¬ 
filiates. 

<b) Each participating holding com¬ 
pany would own no more than 5 percent 


1 Section 4(e) (6) of the Act provides on ex¬ 
emption from the Act's prohibition* on own¬ 
ership of shares in non banking companies 
for “shares of any company which do not In¬ 
clude more than 6 per centum of the out* 
standing voting shares of such company.** 
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of the outstanding voting shares ol the 
company. However, the In vomU ncut of 
each holding company would bo repre¬ 
sented by a separate daas of voting se¬ 
curity. so that each stockholder would 
own 100 percent of its respective class 
The participating companies would exe¬ 
cute a formal 44 Agreement Among Stock¬ 
holders’* under which each would agree 
to use its beat efforts at all time* to direct 
or recommend to customers and client* 
the placement of their life, accident and 
health Insurance directly or indirectly 
with the company. Such credit-related 
Insurance placed with the company 
would be identified in the records of the 
company as having been originated by 
the respective stockholder. A separate 
capital account would be maintained for 
each stockholder consisting of the origi¬ 
nal capital contribution increased or de¬ 
creased from time to time by the net 
profit or loss resulting from the insur¬ 
ance business attributable to each stock¬ 
holder. Thus, each stockholder would re¬ 
ceive a return on its investment based 
upon the claims experience and profita¬ 
bility of the insurance business that it 
had itself generated. Dividends declared 
by the board of directors of the com¬ 
pany would be payable to each stock¬ 
holder only out of the earned surplus re¬ 
flected in the respective stockholder’s 
capital account. 

(c) It has been requested that the 
Board issue an interpretation that sec¬ 
tion 4(c)(6) of the Act provides an ex¬ 
emption under which participating bank 
holding companies may acquire such in¬ 
terests in the company without prior 
approval of the Board. 

(d> On the basis of a careful review 
of the documents submitted, In light of 
the purposes and provisions of the Act. 
the Board has concluded that section 
4(c) 16) of the Act is inapplicable to this 
proposal and that a bank holding com¬ 
pany must obtain the approval of the 
Board before participating in such a pro¬ 
posal In the manner described. The 
Board's conclusion la baaed upon the fol¬ 
lowing considerations: 

(1) Section 2(a) (2) (A) of the Act pro¬ 
vide* that a company Is deemed to have 
control over a second company if It owns 
or controls “25 per centum or more of 
any class of voting securities” of the sec¬ 
ond company. In the case presented, the 
stock interest of each participant would 
be evidenced by a different class of stock 
and each would, accordingly, own 100 
percent of a class of voting securities of 
the company. Thus, each of the stock¬ 
holder* would be deemed to “control ' 
the company and prior Board approval 
would be required for each stockholder s 
acquisition of stock in the company. 

The Board believes that this applica¬ 
tion of section 2(a) (2) (A) of the Act is 
particularly appropriate on the facts pre¬ 
sented here. The company Is. in practical 
effect, a conglomeration of separate busi¬ 
ness ventures each owned 100 percent 
by o stockholder the value of whoae eco¬ 
nomic Interest In the company ts deter¬ 
mined by reference to the profits and 
losses attributable to Us respective class 
of stock. Furthermore* It la the Board's 


opinion that this application ol seel kin 
2‘ft) (2) (A) Is not Inconsistent with sec¬ 
tion 4(c) (6). Even assuming that section 
4(c) (6) is intended to refer to all out¬ 
standing voting shares, and not merely 
the outstanding shares of a particular 
class of securities, section 4(c) (6> must 
be viewed os permitting ownership oi 5 
percent of a company’s voting stock only 
when that ownership doe* not constt- 
tute ‘'control" as otherwise defined in the 
Act For example. It is entirely possible 
tliat a company could exercise a control¬ 
ling Influence over the management and 
policies of a second company, atul thus 
“control" that company under the Act’s 
definitions, even tliough It held less than 
5 percent of the voting stock of the sec¬ 
ond company. To view section 4(c) (6) 
as an unqualified exemption for holdings 
of less than 5 percent would thus create 
a serious gap In the coverage of the Act 
<2) The Board believe* that section 4 
<c> (6) should properly be Interpreted as 
creating an exemption from the general 
prohibitions In section 4 on ownership ol 
stock in nonbank companies only for 
passive investments amounting to not 
more than 5 percent of a company's out¬ 
standing stock, and that the exemption 
was not intended to allow a group of 
holding companies, through concerted 
action, to engage in an activity as entre¬ 
preneurs. Section 4 of the Act. of course, 
prohibits not only owning stock in non¬ 
bank companies, but engaging in activi¬ 
ties other than banking or those activi¬ 
ties permitted by the Board under sec¬ 
tion 4(c)(8) as being closely related to 
banking. Thus, if a holding company 
may be deemed to be engaging in an 
activity through the medium of a com¬ 
pany In which it owns less than 5 per¬ 
cent of the voting stock It may neverthe¬ 
less require Board approval, despite the 
section 4(c) (6) exemption. 

(e) To accept the argument that sec¬ 
tion 4(cM6) is an unqualified grant of 
permission to a bank holding company to 
own 5 percent of the shares of any non- 
banking company, irrespective of the na¬ 
ture or extent of the holding company's 
participation in the affairs of the non- 
banklng company would. In the Board's 
view, create the potential for serious and 
widespread evasion of the Act's controls 
over nonbanking activities. Such a con¬ 
struction would allow a group of 20 bank 
holding companies—or even a single 
bank holding company and one or more 
nonbank companies—to engage In en¬ 
trepreneurial Joint ventures In busineascs 
prohibited to bank holding companies, a 
result the Board believes to be contrary 
to the intent of Congress. 

<f> In this proposal, each of the par¬ 
ticipating stockholder* must be viewed 
as engaging In the business of Insurance 
underwriting. Each stockholder would 
agree to channel to the company the 
insurance business it generates, and the 
value of the interest of each stockholder 
would be determined by reference to the 
profitability of the business generated by 
that stockholder Itself. There Is no shar¬ 
ing or pooling among stockholders of 
underwriting rtskj assumed by the com¬ 
pany. and profit or loss from investments 


is allocated on the basis oi each bunk 
holding company's allocable under writ 
ing profit or loss. The Interest of each 
stockholder is thus clearly tliat of an 
entrepreneur rather than that of an 
investor 

(g> Accordingly, on the basis of tin; 
factual situation before the Board, und 
for the reasons summarized above. Uie 
Board has concluded that section 4<c» 
(6) of the Act cannot be interpreted to 
exempt the ownership of 5 percent of the 
voting stock of a company under the cir¬ 
cumstances described, and that a bor.L 
holding company wishing to become u 
stockholder in a company under tin. 
proposal would be required to obtain Uie 
Board’s approval to do so. 

Board of Governors of Uie Federal 
Reserve System. December 23, 1976. 

Theodore E. Allison, 
Secretary o/ the Board 
| TO Doc 77-453 Piled 1-0-77:8 45 «m! 
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PART 226—TRUTH IN LENDING 
Official Staff Interpretations 

In accordance with 12 CFR 226.iui>. 
the Board is publishing the following 
official staff Interpretation* of Regula¬ 
tion Z. Lssued by a duly authorized offi¬ 
cial of Uie Division of Consumer Affair* 

Identifying details have been deleted 
to the extent required to prevent a clearly 
unwarranted invasion of personal pri¬ 
vacy. The Board maintains and make* 
available for public inspection and copy¬ 
ing a current index providing Identifying 
information for the public subjoc t to 
certain limitations stated In 13 CFR 
261.6. 

Official staff interpretations may be rc 
considered by the Board upon request ol 
interested parties and in accordance 
with 12 CFR 226.1(d) (2). Every request 
for reconsideration should clearly Iden¬ 
tify the number of the official staff Inter¬ 
pretation in question, and should be ad¬ 
dressed to the Secretary. Board of 
Governors of the Federal Reserve Sys¬ 
tem. Washington. D.C. 20551. 

This interpretation shall be effective 
a* of January 3.1977 

|FC~O033| 

Commiimcm fro ptod b> 
developer/aellcr of bow 
to lender committing It¬ 
self to finanoe Uie pur 
chaw of borne* weed not 
be treated as prepaid fi¬ 
nance charge. (Com¬ 
pletely eupewedee PI 19* 
and partially «uporeed<v- 
PI 167 * 523.1 

Dkczmses 22. 1970 

RiU l* lu reply to your letter of • • 4 
requesting an official staff interpretation of 
the proper treatment of "standby fees” or 
'commitment fees" under I 210.4 of Reguln- 
Ucm Z. Frequently, the builder or developer 
of borne* and condominium unite pay* a fee 
to a lender in return for which the lender 
commit* itself to finance the purchnso of 
those home* or condominium unit*. Staff 
has previously taken the poeltion (see. for 
example. Public Information Letter* 107. 106 
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Arid Mt that a ^unltoy Xoo pu*u by Uie «*Uer 
to tho lender et loud lag coaimincr credit In 
che transaction must bo ahowu oo the dto- 
rltMUro .statement a* a prepaid trnanco 
charge. You dtoagroe with UiU position and 
have requested atoff to reoocmlder its previ 
otutff exprwAMl view. 

Upon r^oaaidtfiUoa. atmJI believe* Uua 
such standby or commitment f«w should not 
be considered prepaid tinaaco charges unless 
they are In fact Imposed by the sollor/de¬ 
veloper only on the credit wntooer. 11 the 
teller/developer simply recover s tu costs by 
increasing the cash price to all customer* 
(cash customers and credit customers), it 
ii ALalT'a view that such a commitment fee 
need not be designated aa a prepaid finance 
.’barge for those purchasers who obtain credit 
from the committed lender To hold other¬ 
wise would make oompnrtaoti shopping of 
different lenders dimcult because It would 
create a distortion in the annual percentage 
'ate diacloeed by the committed lender. To 
illustrate, assume that a purchaser wishes 
to compare the Identical credit terms avail¬ 
able from a committed lender and a nou- 
jtnmitted lender. If the former treats the 
standby fee as a prepaid finance charge, that 
reduces the ’ amount financed.’* increases the 
finance charge.** and results lit a higher 
umual percentage rate. The non committed 
lender, of course, would not have to d lac lose 
:he commitment fee because it is not incident 
to Its extension of credit, and the annual 
percentage rate would therefore be lower 
since, from the purchaser’s point of view, 
the credit terms are identical. It would be 
quite misleading to have different annual 
percentage rates quoted 

Insular as Public Information Letters 167. 
196. and 633 stated otherwise, they are hereby 
uperseded. 

'this is an official staff interpretation of 
Regulation Z. Issued In accordance with 
1 326.1(d)(6) of the Regulation f trust that 
It Is responsive to your inquiry 
sinoercly. 

JflUVLO C. Kj-CJCXMAN. 

AsjfUtnnt Director 

| rc -00641 

I 226.6(b). A credit to be applied 

against purctuuio price of 
home if purohaaer re¬ 
mains for 6 years, pur¬ 
suant to instalment laud 
contract, should not l>e 
deducted from cash price 
or treated as subsequent 
occurrence; rather. It re¬ 
duces the finance charge, 
increases the amount fi¬ 
nanced and must be dis¬ 
closed as 1 2260(b) (4) 
default charge (since 
credit forfeited If pur¬ 
chaser failft to stay 5 
y**nn) 

IM0 8(o|. A credit to be applied 

against purchase price of 
home if purchaser re¬ 
mains for 5 years, pur¬ 
suant to instalment land 
contract, should not be 
deducted from cash price 
or treated aa subsequent 
occurrence; rather, it re¬ 
duces tho finanoe charge, 
increases the amount fi¬ 
nanced and must be dis¬ 
closed as | 236 6(b) (4) 
default charge (since 
credit forfeited If pur¬ 
chaser fails to stay 8 
fears) 


i 226.610. A credit to be applied 

against purchase price oi 
home if purchaser re¬ 
mains for 5 years, pur¬ 
suant to Instalment land 
contract, should not be 
deducted from cash price 
or treated sa subsequent 
occurrence; rather, it re¬ 
duces the finance charge 
increases the amount fi¬ 
nanced and must be dis¬ 
closed as f 626.6(b) (4 1 
default charge (since 
credit forfeited if pur¬ 
chaser fails to stay 6 
years) 

Dr/ tAsr:j» 27 . |» 7 fl 

ThU is iu response to your letter* of • • • 
and • • •. concerning Uu> requirement* oi 
tho Truth In Leuding Act and Regulation Z 
with regard to a proposed Instalment land 
contract to be used by a quasi-public, non¬ 
profit corporation In the sale of housing units 
to low- and middle-Income families. 

The housing development corporation 
which you represent whbM to housing 

units available under favorable terms of pur¬ 
chase. Consequently, the proposed contract 
differs from a typical instalment land con¬ 
tract In two respect*: 

1. The purchaser agrees to reside In tho 
unit as his/her pri n cipal place of aeeidenoe 
for at least five co.-iaecutlve years. At the 
end of those five years, the purchaser la en¬ 
titled to a credit against the unpaid balance 
of tho purchase price in a specific dollar 
amount, which amount is set out in the con¬ 
tract. The purpose of this provision is to 
foster stability in the area by providing an 
incentive for the contract buyer to obtain 
full ownership. 

2. Simultaneously with receipt or the 
credit, the rate of In terest payable on thr 
unpaid balance of the purchase price may be 
adjusted upward to a rat# of 3 percent above 
the prime Interest rate at a certain local 
financial institution This U a oue-ttme ad¬ 
justment. and in no event will the Interest 
rate be greater than the maximum allowed 
by State law or lees than the original rale 
of Interest prevailing during the first fire 
years of the contract The purpose of this 
provision Is to Induce the contract buyer to 
seek more favorable terms through refinanc¬ 
ing of the obligation with a local tending 
Institution. 

Your first queatlon la whether your client 
may make disclosures of the annual percent¬ 
age rate by complying with Board Interpre¬ 
tation | 226.810 (Disclosures—Variable In¬ 
terest Rates). It U staiTs opinion that In¬ 
terpretation 1226 810 applies to the fact 
situation outlined above. Section 220.810 
pertains to those transactions tu which, at 
the time of consummation. It is not known 
whether a change In the annual percentage 
rate will occur or the date of the change or 
the amount of the change. Under the facta 
described above, the date of a possible 
change is known, but It is not known 
whether there will be a change (since It Lt 
possible that 3 percentage points above 
prime on the sUty-tlrat month may fn fact 
be the same as the Interest rate applicable 
for the first sixty months), nor is the 
amount of such possible change known 
(since It la Impossible to know what the 
prime rate will be after five years) There¬ 
fore, It is staffs opinion that if your client 
makes proper disclosure of the fact that the 
annual percentage rate Is prospectively sub¬ 
ject to change, the conditions under which 
such rate may be changed, and the maxi¬ 
mum and minimum limits of such rate. 


thru any subsequent etiauge U* the annual 
percent ax* rate in accordance with those 
clUcloMirm would be a aubeequont occur¬ 
rence under I 226.6ig> and not a new trans¬ 
action. 

Although tills to an official staff Interpre¬ 
tation of Regulation Z. you should note that 
the Board has recently proposed au amend¬ 
ment to the Regulation concerning variable 
Interest rate loans. This amendment, ir 
adopted, would change the disclosure re¬ 
quirements for these loans and interpreta¬ 
tion I 226.810 would be- rescinded If this 
should occur, you should be aware that you 
would then be required to comply with the 
new standards of Regulation Z And could 
uot rely on the interpretation contained In 
thla letter. I am enclosing a copy of the press 
release issued by the Board concerning the 
proponed amendment. 

Your second question concerns how ih* 
credit to be allowed against the purchase 
price should be treated on the disclosure 
statement You ask whether the credit mint 
be deducted from the purchase price In order 
to determine the cash price or whether, 
since It is contingent upon continuous oc¬ 
cupancy of the unit for five yeam. It should 
he considered a subsequent occurrence un¬ 
der the provisions of f 226 6(g), It Is staff * 
opinion that the credit should not be de¬ 
ducted In order to determine the cash prtr* 
Cash price is defined In I 226.2(n) to mwn 
"the price at which the creditor offer*. In 
the ordinary course of bust new. to sell for 
cosh the property or services which are ih* 
subject of a consumer credit transaction 
Since the credit here la not available to ca-*h 
purchasers, it should not be deducted In d«»- 
tcrmiulng the cash price 

It to staff’s opinion, contrary to your ittt- 
gestion. that the prospective credtt sbooM 
not be treated as a “subsequent occurrence” 
under 1226.6(g), Truth In Lending dtorio- 
sures must be based on the facts of the credit 
transaction a* contemplated by the partita 
at consummation and are ba»cd on the pre¬ 
sumption that the partiem will fulfill all ob¬ 
ligations under the contract. Since the pur¬ 
chaser has expressly covenanted to remain 
on the property for five consecutive yearn, 
the disclosures must be based on the as¬ 
sumption that the purchaser will fulfill that 
con venom. The fact that receipt of the cred¬ 
it Is contingent upon occurrence oi a fu¬ 
ture event which may not occur does not 
make this a subsequent occurrence In fact, 
as indicated in footnote 6 to 1 226.6(g) It 
would be the purchaser’s failure to perform 
hto obligations under the contract rather 
than his performance of those obligation* 
which would constitute a subsequent oc¬ 
currence. 

Accordingly, a&ttuaiing that tho purchi. r 
will remain for five years and receive the 
credit and that tho amount of the credit to 
known when the sales contract U signed, it 
to staff's opinion that the actual monetary 
result of the credit to that It reduces the 
amount of finance charges that must In* 
paid. To illustrate, let us asmime the cash 
price for a unit to 610.000. the finance charge 
for a credit customer would normally be 
62.000. and a credit of 6500 will he received 
at tho end of five years- Viewing the trans¬ 
action objectively, the result to that the cus¬ 
tomer has received goods worth 610.000, will 
receive a credit of 6500. and will pay 61.500 
By disclosing 610.500 os the amount fi¬ 
nanced (610.000 representing the goods re¬ 
ceived plus 6500 representing the credit) and 
using 61.500 as the finance charge In com¬ 
puting tho annual percentage rate, the rate 
will reflect the actual cost to the consumer 
of entering this contractual arrangement. 
Since the 6500 credit will be forfeited if the 
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customer nbould defaull on his/her oWlgt* 
Uon to rrm.Mii for five years, this amount 
*bould bo disclosed a* a default charge pur- 
uant to im8(b)(4). 

This 1* an official ntaff Interpretation of 
regulation 2 issued In accordance with 
220 1 (d)(3) of the Regulation. 1 tniift that 
H I* rcaponslve to your inquiry. 

Sincerely 

JkOAITI-D C. Kl.tTCXRCAN. 

Ae Hi fast Dirnrtor 

| PC- 00351 

S 226.2(b)__ leasee of a department In 

a department store la 
not cn arranger of cred¬ 
it where i*e ten*** ra- 
celve* no fee or other 
con IderaUon and par¬ 
ticipates to a limited 
extent (by preparation 
of sales receipts) In the 
• extension of credit. 

DxdcJtfunt 27, 1276 

nils in in response to your letter* of • • • 
and • • % which requested an official atoll 
Interpretation of Regulation 2 concerning 
the definition of arranger of credit under 
1226.2(h) of tho Regulation. 

You Inquire whether a commercial leasee 
of a department In a large department store 
la an arranger of credit under Regulation 2 
where the lessee participates to a limited 
extent (by preparation of the oalea receipts) 
in extensions of credit pursuant to a special 
open end credit account which is established 
and maintained aolely through the lessor de¬ 
partment store. 

In your letter you set forth the following 
description of the relevant facts. Your client 
is a large department store which lias re¬ 
cently leased a floor of Its store to an unre¬ 
lated corporation for the purpose of estab¬ 
lishing a "home decorator department.' 4 
Personnel employed in the home decorating 


department will he employees of the lessee, 
and lease payments will to a certain extent 
be baaed upon the sales volume (both credit 
and rush sales) of the lessee. A decision has 
been made to offer a special open end charge 
account for this department entitled the 
“Home Decorator Account." This account 
will be rnparate from the store's regular open 
end charge account. Pursuant to this charge 
account, which will not use a credit card os 
access, customers will bo able to purchase 
Items from time to time In tho leasee's home 
decorating department. 

Customers dejdrlng these special home dec¬ 
orator accounts will have to submit credit 
applications to your client's credit office. Ap¬ 
plications will not bo accepted in the home 
decorating deportment itself. The entire 
credit application process will be handled 
by your client's credit perso iiiel with abso¬ 
lutely no participation by the lessee. The 
only participation by the lessee in the home 
decorator account program will constat of 
completion of the Rales drafts at the time of 
purchase and. In most esses, the obtaining 
of telephone authorisation from your 
client's credit department at the time of 
each transaction. 

You Inquire whether, under tho circum¬ 
stances described above, your client's lessee 
Is acting as an arranger of credit pursuant 
to | 226.2(h) of Regulation 2. ' Arrange for 
the extension of credit" ta defined in I 226. 
2(h) to mean "to provide consumer credit 
which ta or will be extended by another per¬ 
son under a business or other relationship 
pursuant to which the person arranging 
such credit (1) receives or will receive a fee. 
compensation, or other consideration for 
such service, or (2) hss knowledge of the 
credit terms and participates in the prepa¬ 
ration of the contract documents received In 
connection with tho extension of credit.** 

In order for a person to be an arranger of 
credit under Regulation 2 one of the two 
conditions described above must obtain Un¬ 


der the circumstances which you have «U 
scribed, your client's leasee will receive no 
fee or other compensation for the armngt- 
ment of credit You state In your letter that 
while the lease payments will be booed in 
some part on the volume of sales generated 
by the lessee, no fee or other consideration 
will be given to the lessee for an extension 
of credit. 

Secondly. It Is clear that the lessee win 
not have knowledge of the credit terms ami 
will not participate in the preparation of thr 
contract documents required In connection 
with the extension of credit, except to tivr 
extent that the lessee will prepare sales slip* 
Ut connection with purchases on the how 
decorator accounts. As the definition of "ar 
range for the extension of credit" sutr- 
honoring a credit card or similar devic* 
when no finance charge In imposed at thr 
ume of Diet transaction does not oonsttiut* 
knowledge of terms and participation in thr 
preparation of credit documents It appear* 
that the preparation of credit sales slip 
even absent a credit card, in the type of 
transaction envisioned by that exception 
For the reasons stated above, your el lent* 
lessee Is not an arranger of credit under 
Regulation 2 and Is not subject to the dis¬ 
closure requirements of the Regvilation 

This Is an official staff interpretation ot 
Regulation 2, issued in conjunction with 
1226.1(d)(8) of the Regulation and Is lim¬ 
ited to the facta stated herein I trust this 
U responsive to your Inquiry. 

Sincerely. 

Jnutria C. Klucxman, 

AsnUtant IHrrctor. 

Board of Governors of the Federal Re ¬ 
serve 8ystcm, December 30, 1976. 

Theodore E. Aixtkon, 
Secretary of the Board 
(PR Doc 77-463 Piled 1-6-77.8:46 am} 
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TW» Motion o# the FEDERAL REGISTER contain* notice* to tha public of Cho proposed iMuonco of rule* and regulation*. THa purpot* of 
thaaa not.cos it to give Interested por*on* an opportunity to participate in tfws rule making prior to the adoption of «h# fmal rules 


NATIONAL COMMISSION ON 
ELECTRONIC FUND TRANSFERS 

[ 1 CFR Port 442 ] 

PRIVACY ACT OF X974 
Proposed Regulations for Implementation 

The following proposed regulations, 
drafted In accordance with section (f> 
of 5 U.SC. 552a, the Privacy Act of 1974. 
are hereby offered for public comment. 
Interested parties should submit com¬ 
ments on or before January 29. 1976. 
Comments should bo addressed to the 
Chairman, National Commission cm 
Electronic Fund Transfers. 1000 Connec¬ 
ticut Avenue. KW., Washington. D.C. 
20036. 

Signed this 29th day of December 1976. 

William B. Widnall. 

Chairman 

It is proposed to add the following Part 
142 to Title 1 of the CFR: 

PART 442—NATIONAL COMMISSION ON 
ELECTRONIC FUND TRANSFERS (PRI 
VACY ACT IMPLEMENTATION) 

Sac. 

443.1 PurpcM aiul Mupo. 

443 3 DcAuUian* 

442.3 Procedure* for rcqoeuU for accaaa to 
individual record* In a record sya- 
tam 

443 4 nraw. place* and requirement* for 
the identification of the Individual 
making a request, 

MU Accom to requeotad information to 
the individual. 

442 6 Request for oorreotfcm or amend¬ 
ment to the reoord. 

M2.7 Agency review of request for cor¬ 
rection or amendment of tho rec¬ 
ord 

442 6 Appeal of an tnlttal adverse agency 
determination on oorreotlon or 
amendment of the reoord. 

♦42 ft Disclosure of reoord to a person other 
than the individual to whom Uie 
record pertains 
♦42.10 PVea 

Autiiohitt : 6 US.C. 6&2a. Puh C, *6-495, 
HUe n. 

§ M2.1 l'ur)KH< and urafMv 

The purpose® of those regulations ore 

to: 

•a> Establish a procedure by which 
nn individual can determine if the Na¬ 
tional Commission on Electronic Fund 
Transfers (hereafter known as the Com¬ 
mission» maintains a system of records 
which Includes a record pertaining to 
(he individual; and 

*b> Establish a procedure by which 
nu Individual can gain access to a rec¬ 
ord pertaining to him or her for the 
purpose or review, amendment and/or 
correction 


g 112.2 r I'mii; <•«. 

For the purpose o( these re? datum*— 
»a) The tenn "individual*' means a 
citizen of tlie United 8tate* or an alien 
Inwfuliv admitted for permanent resl- 
donce; 

<b> The tenn “maintain*' includes 
maintain, collect, use or dissemluate; 

<c> The term "record" means any 
item, collection or grouping of informa¬ 
tion about an individual that is main¬ 
tained by the Commission, including, but 
not limited to. his or her employment 
history, payroll information, and finan¬ 
cial transactions and that contains his 
or her mune. or the Identifying number, 
symbol, or other identifying particular 
assigned to the individual, such as social 
security number: 

(d> The term "system of records" 
means a group of any records under the 
control of the Commission from which 
information is retrieved by the name of 
the individual or by some identifying 
number, symbol, or other identifying par¬ 
ticular assigned to the individual: and 
«e* The term "routine use" means, 
with respect to the disclosure of a rec¬ 
ord. Uie use of such record for a purpose 
which is compatible with the purpose for 
which it was collected 

§ 112.3 l*r»M #«lur«-* for rrqm-*t«* for *»*• 
lo imlit idu.il record* in * nrnnl 
»nlrm. 

An individual shall submit a request to 
the Public Affairs Officer of the Commis¬ 
sion to determine if a system of records 
named by the individual contains a rec¬ 
ord pertaining to the individual. The In¬ 
dividual shall submit a request to the 
Public Affairs Officer of the Commission 
which states the Individual’s desire to 
review his or her record 

§ I 12.1 TiniC!>, plam, and requirement* 
for ihc idculiHmVimi of tlic individ¬ 
ual nuxking a request . 

<ft> An Individual making a request to 
the Public Affairs Officer of the Com¬ 
mission pursuant to 8ection 442 3 may 
make the request either by mail or In 
person. In either case the request must 
be in writing, and must contain the full 
name of the Individual, his home ad¬ 
dress and telephone number, and his 
business address and telephone number 
fb) A request by mail sliall be sent to 
the Public Affairs Officer, National Com¬ 
mission on Electronic Fund Transfers, 
1000 Connecticut Avenue. NW M 8uite 
900. Washington, D.C. 20036. and except 
as provided in paragraph (d) of this 
section, must contain a notarized state¬ 
ment attesting to the requesting Individ¬ 
ual’s Identity. 


' cJ A request in person shall be made 
at the CornmU&ion*s offices, at Uie ad- 
dress set out in paragraph lb> of tills 
section, on any business day between the 
hours of 9:00 a.m. and 5:00 pjn. The 
individual making the request muut, ex¬ 
cept as provided in paragraph <d> of this 
section, present two forms of reasonable 
Identification, such as a driver's license, 
credit card, birth certificate, or employ¬ 
ment identification sufficient to establish 
his identity. 

<d> The requirements of paragraphs 
• b> and tc> of this section lor proof of 
identity do not apply where the informa¬ 
tion requested is otherwise available 
under the Freedom of Information Act. 5 
U.S.C. 553 

§ I 12..» \rrc« to n <|U« *l« il informs- 

timt to the individual. 

Upon verificaUon of identity the Com¬ 
mission shall disclose to the individual 
the information contained In the reoord 
which pertains to that individual. 

§ 112.6 KcqticM for c omvt ion nr ,iiihih1» 

liirtil of llir m*«ir«I. 

The individual should >ubmit a request 
to the Public Affairs Officer of the Com¬ 
mission which states the individual's de¬ 
sire to correct or to mnend his or her 
record. Tills request Is to be made in ac¬ 
cord with the provisions of I 442.4. 

§ 112.7 iaonrj rrvir* of rri|»ic*t for 
rorr«*rtir»fi or flfi««*odmcti! of tlo* 
rrrortl. 

Within ten working days of the receipt 
of the request to correct or to amend Uie 
record, the Public Affairs Officer of the 
Commission will acknowledge in wriUng 
such receipt and promptly either— 

(a) Moke any correction or amend¬ 
ment of any portion thereof which the 
individual believes is not accurate, rele¬ 
vant. timely, or complete: or 

<b) Inform the individual of his or her 
refusal to correct or to amend the rec¬ 
ord in accordance with the request. Uie 
reason for the refusal, and the proced¬ 
ures established by the Commission for 
the individual to request a review of that 
refusal. 

6 I 12.8 of mi initial aihox* 

•grill? ilrlrrininntion on rorrrrtkm 
or nmritdinmt of tlir rrrurri. 

An Individual who disagrees with the 
refusal of the Public Affairs Officer of the 
Commission to correct or to amend his 
or her record may submit a request for 
a review of such refusal to the Chair¬ 
man. National Commission on Eicctronlo 
Fund Transfers, 1000 ConnccUcut Ave¬ 
nue. NW, Washington. D.C. 20038. Tho 
Chairman win. not later than thirty 
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working days from live date on which 
the individual requests such review, com¬ 
plete such review and make a final deter¬ 
mination unless, for good cause shown, 
the Chairman extends such thirty day 
period. If. after his or her review, the 
Chairman also refuses to correct or to 
amend the record in accordance with the 
request, the individual may flic with the 
Commission a concise statement set¬ 
ting forth the reasons for his or her dis¬ 
agreement with the refusal of the Com¬ 
mission and may seek Judicial review 
of the Chairman’s determination under 
5 U.8.C. 552a<g<l)(A> 

§ 1 12.9 I)iM*lofttiiT of record to a [ktwii 
oilier limn llir individual In whom 
lli»* rrcnrcl |K*rluin*. 

The Commission will not disclose o 
record to any Individual other than to 
the individual to whom ‘he record per¬ 
tains without receiving the prior writ¬ 
ten consent of the individual to whom 
the record pertains, unless the disclosure 
has been listed as a "routine use" in the 
Commission’s notice of its systems of 
records. 

§442.10 Fee*. 

If an individual requests copies of his 
or her record, he or she shall be charged 
ten cents per page, excluding the cwt 
of any search for review of the record. In 
advance of receipt of the pages. 

(Fit Doc.77*417 rued 1-5-77:8:46 «rol 

FEDERAL RESERVE SYSTEM 

[ 12 CFR Part 226 ] 

I Reg. Z; Docket No. R-0053) 

TRUTH IN LENDING 

Proposed Amendment on Disclosure of 
Dealer Participation 

The Board of Governors of the Fed¬ 
eral Reserve System has published for 
comment a proposed interpretation of 
Regulation Z relating to the separate 
disclosure of the portion of the finance 
charge which Ik allocated to sellers of 
consumer goods by a second creditor of 
a consumer credit transaction. Com¬ 
ments on that proposal have led the 
Board to believe Uial separate itemiza¬ 
tion of the portion of the finance charge 
payable to the dealer is probably not a 
necessary disclosure for consumers. 
However, disclosure of the fact that the 
seller will receive a portion of the fi¬ 
nance charge may be meaningful to con¬ 
sumers wishing to shop for credit or 
bargain for a better price and possibly 
should be mode a requirement under 
Regulation Z. To solicit comments on 
this issue, the Board hereby publishes a 
proposed amendment to Regulation Z to 
require disclosure of the fact that a sell¬ 
er may share in the finance charge im¬ 
posed on consumer credit transactions. 

On August 23. 1976, proposed Inter¬ 
pretation 5 226.821 was published for 
comment in the Fkdkjml Registkr (41 
FR 35536). The interpretation relates to 
the requirements of f 226.8(c) (8) (i) of 
Regulation Z with respect to identifica¬ 


tion of allocations by creditors to sellers 
of a portion of the finance charge on 
credit used to finance the purchase of 
consumer goods. The amount of seller 
participation typically represents a por¬ 
tion of the interest component of u fi¬ 
nance charge which Is paid by a creditor 
to the seller for arranging or referring a 
direct loan from the second creditor. For 
convenient reference, the proposed in¬ 
terpretation is republished below 

§ 226.821 DU; lit' itrr of d« ;tlcr |ijirt i'i|) i- 
lion. 

(a) Section 236.8(c) (8) (1) requires the 
itemization of each component of a finance 
charge counLiUhk or more thAii one type of 
charge. Section 22t3.4in) (3) lists among the 
types of charge* to be Included In the 11- 
nance charge a •‘tinder's fee or similar 
charge.** In certain credit transaction*, such 
as the Mile of automobile* and other con¬ 
sumer goods, where the finance charge Is de¬ 
termined by application of a percentage rate 
or rates to the amount financed, a portion of 
that charge may be allocated to the dealer 
by the financial institution as a dealer par¬ 
ticipation. The question arise* whether such 
allocations must be itemized as a separate 
component ol the total finance charge in the 
nature of a finder's fee. 

(b) The requirement for itemization of a 
finance charge which induct** a finder's fee 
or other elements In addition to an Interest 
component K intended to assure that the 
total finance charge disclosed to the custo¬ 
mer properly reflects all components which 
must be included in that Amount, Any com¬ 
ponent of the finance charge which Is com¬ 
puted by the application of a percentage 
rate or rates to the amount financed consti¬ 
tutes a single charge of the type described 
in f 228.4(a)(1). As such, it must be in¬ 
cluded in the finance charge calculation and 
disclosure. A portion of such single compo¬ 
nent of the finance charge which la distrib¬ 
uted to a dealer is not considered a "find¬ 
er** fee or aimllAr charge** and need not be 
separately Identified or dlvjmed The con¬ 
cept of a "finder's fee." as that term is used 
in I 226 4(a) (3), U Intended to cover certain 
charges In the nature of brokerage fees 
which ore Imposed in addition to that por¬ 
tion of the finance charge attributable to the 
application of a percentage rate or rates to 
the amount financed. Any such separate fee 
must, of course, be separately itemised 

(Interpret* and applies 12 CFR Part 2268) 

The Board has received more than 250 
comments on this proposal. Comments 
from several Federal agencies and con¬ 
sumer representatives have indicated to 
the Board that certain consumer benefits 
might be derived from disclosure of the 
existence of a seller participation. These 
comments contend that consumer aware¬ 
ness of this element might encourage fur¬ 
ther comparison of credit terms and 
greater competition among credit 
sources. Because these comments suggest 
that the primary goals of the Truth In 
Lending Act might be better served by 
disclosure of this factor, the Board has 
determined that an amendment to Reg¬ 
ulation Z, requiring such disclosure in 
the future, should be considered. 

The amendment which the Board now 
proposes does not require separate item¬ 


ization of the amount of a dealer par¬ 
ticipation. The Board believes that such 
an additional requirement would be un¬ 
duly burdensome and would not. sig¬ 
nificantly enhance consumers’ awareness 
of tlie credit terms. Instead, the amend¬ 
ment would require that the disclosure 
statement (‘Imply notify the consumer 
that the seller or some other party to the 
transaction may receive a portion ol the 
finance charge from the transaction. In 
the Board’s view*, disclosure of the fail 
of a seller participation could alert con¬ 
sumers to the possible benefits of further 
comparison shopping without unduly 
complicating the mathematical disclo 
suits now required, and may bo of as¬ 
sistance to consumers in evaluating thr 
price offered by the seller. 

For the reasons stated above, the 
Board proposes to amend Regulation Z 
to require disclosure of the fact that a 
seller arranging consumer credit may 
receive a portion of the finance charge 
imposed on the transaction from a credi¬ 
tor of that transaction. The Board in¬ 
vites written comments on the proposal, 
to be received not later than February t 
1977. Comments should be addressed to 
the Secretary. Board of Governors of the 
Federal Reserve System, Washington 
D.C. 20551, and should Include a refer¬ 
ence to Docket No. R-0053, 

The Board will take final action on 
the proposed Interpretation I 226 8211 in 
connection with its final determination 
on this proposed amendment. 

Pursuant to the authority granted in 
15 U.S.C. 1604 <1970>. the Board pro 
poses to amend Regulation Z. 12 CFR 
Part 226 by adding a new i 226.8(c) (9) to 
read as follows: 

§ 226.8 Or flit Other Titan Oprii l.ml— 

Specific DWiAurf n» 

• • • • i 

(c> Credit sales. • • • 

<9> A statement that the seller or othei 
party to the transaction arranging credit 
may receive from another creditor in the 
transaction a portion of the finance 
charge Imposed on that transaction 

• • • • • 

By order of the Board of Governor* 

December 30.1976. 

Theodors E. Aixison 
Secretary of the Board 
|FK Doc.77-451 Filed l-»-77;8:45 am) 


DEPARTMENT OF 
TRANSPORTATION 

federal Aviation Administration 
I 14 CFR Port 39 ] 

(Docket No. 16300) 

BRITISH AIRCRAFT CORPORATION VIS 
COUNT MODEL 744, 745D, AND 810 
AIRPLANES 

Proposed Airworthiness Directives 
The Federal Aviation Administration 
is considering amending Part 39 of the 
Federal Aviation Regulations by adding 
an airwortliiness directive applicable to 
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BriU.^h Aircraft Corporation Viscount 
Model 744. 745D. and 810 airplanes. 
There have been reports of corrosion 
in the bore of the aileron control rod 
tubes and corrosion between the aileron 
control rod tubes and their steel guide 
>leeves and stop sleeves on British Air¬ 
craft Corporation Viscount Model 744. 
745D. and 810 airplanes that could re¬ 
sult in cracks in the aileron control rod 
tube sleeve and possible aileron failure 
Since this condition is likely to exist 
or develop in other airplanes of the some 
type design, the proposed airworthiness 
directive would require inspection, re¬ 
working. and replacement, as necessary, 
of the aileron control rods on British 
Aircraft Corporation Viscount Model 744, 
745D, and 810 airplanes. 

Interested persons are invited to par¬ 
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may desire. 
Communications should identify the 
docket number and be submitted in du¬ 
plicate to the Federal Aviation Adminis¬ 
tration. OfTlce of the Chief Counsel. At¬ 
tention: Rules Docket. AGC-24. 800 In¬ 
dependence Avenue. S.W.. Washington. 
D.C. 20591. All communications received 
on or before February 17, 1977, will be 
considered by the Administrator before 
taking action upon the proposed rule. 
The proposals contained in this notice 
may be changed tn the light of comments 
received. All comments will be available, 
both before and after the closing date 
for comments. In the rules docket for 
examination by interested persons. 

This amendment is proposed under the 
authority of sections 313 fa) . 601, and 603 
or the Federal Aviation Act of 1958 (49 
UB.C. 1354(a). 1421. and 1423) and of 
section 6(c) of the Department of Trans¬ 
portation Act <49 U.S.C. 1655(0). 

In consideration of the foregoing, it Is 
proposed to amend $ 39.13 of Part 39 
of the Federal Aviation Regulations by 
adding the following new airworthiness 
directive: 

tSarrtsii Abcsatt Coehoeatiok. Applies to 
Viscount Model 744. 745D. and 810 air¬ 
planes with Aileron control rods. P/S 
60903. sheets 185 end 187 and P/S 70103. 
nheets 320. 448. 447, 449. 451. 453. 455. 
457. and 459. certinested tn all categories 

Compliance Is required os Indicated, unless 
Vi ready accomplished. 

To detect corrosion of the Aileron con¬ 
trol rod* and prevent possible aileron failure, 
i- compliAh the following: 

(a) Within the next 30 days after the effec¬ 
tive date of this AD or 18 month* from the 
date of the last overhaul of the specified 
aileron control rods, whichever occurs later, 
and thereafter at Interval* not to exceed 6 
months from the lost Inspection. Inspect the 
aileron control rods for oorroelon In ac¬ 
cordance with paragraph 2 2 "Accomplish¬ 
ment Instructions" section of Issue 2. dated 
June 2. 1970, British Aircraft Corporation 
Alert Preliminary Technical Leaflets No. 305 
for 700 aeries airplanes and No. 174 for 810 

•rrlea airplanes, or an KAA-approved equiv¬ 
alents 

(b) If, during an Inspection required by 
paragraph (a) of this AD. corrosion Is found, 
before further flight, replace the corroded 
parts with new parts of the same part 

number. 


To) If, during an Inspection required by 
paragraph (a) of this AD. no corroalon is 
found, rework the aileron control rod* in 
accordance with paragraph 2.2.1 “Accom¬ 
plishment Instruction*" section of issue 2, 
dated June 2. 1976. British Aircraft Corpora¬ 
tion Alert Preliminary Technical Leaflets No. 
305 for 700 serle* airplanes and No. 174 for 
810 aeries airplanes, or an PAA-approved 
equivalent 

<d» The repetitive inspections required by 
paragraph (a) of Uil* AD may be discon¬ 
tinued upon compliance with paragraph te) 
of IhLn AD 

<e) Within the next 2 years after the 
effective date af thi* AD or at the next 
aileron control rod overhaul, whichever 
occurs sooner, remove the affected aileron 
control rods, dlwwmble the external sleeves 
where fitted, and conduct a radiographic in¬ 
spection of the aileron control rod tubes and 
a visual inspection of the external sleeves In 
accordance with paragraph 2.4 "AecomplUh- 
ment Instruction*" and paragraph entitled 
"Radiographic Technique’* of issue 2, dated 
June 2. 1976. British Aircraft Corporation 
Alert Preliminary Technical Leaflets No. 305 
for 700 series airplanes and No. 174 for 810 
series airplane*, or an PAA-approved equiv¬ 
alent 

(f) If. during the inspection required by 
paragraph (e) of thin AD. corrosion 1* found, 
before further flight, replace the corroded 
parts with new parts of the same port num¬ 
ber. 

(g) If. during the inspection required by 
paragraph <e> of this AD. no corroalon li 
found, rework the aileron control rods in 
accordance with paragraph 2 4 "Accomplish¬ 
ment Instructions" section of issue 2. dated 
June 2. 1976. British Aircraft Corporation 
Alert Preliminary Technical Leaflets No. 306 
for 700 series airplane* and No. 174 for 810 
series airplanes, or an FAA-approved equi¬ 
valent. 

Sote .—The Federal Aviation Administra¬ 
tion has determined that this document does 
not contain a major proposal requiring prep¬ 
aration of an Inflation Impact Statement 
tinder Executive Order 11821 and OMB Cir¬ 
cular A-107 

Issued in Washington. D.C , on Decem¬ 
ber 27. 1976. 

W. J. Suluvan. 

Acting Director, 
Flight Standards Service. 

\FR Doc.77-172 Filed 1-5-77:8:45 am) 


[ 14 CFR Part 39 ] 

(Docket No 16391) 

HAWKER SIDDELEY AVIATION. LTD. 

DH/BH-125 AIRPLANES 

Proposed Airworthiness Directives 

The Federal Aviation Administration 
Is considering amending Part 39 of the 
Federal Aviation Regulations by adding 
an airworthiness directive applicable to 
Hawker Siddelcy Aviation. Ltd.. Model 
DH/BH-125 airplanes. 

There lias been a report of the possible 
installation of aileron Inner hinge 
bracket assemblies with excessive boss 
thickness that could result in insufficient 
engagement of the thread insert locking 
device provided for the mounting of the 
upper and lower aileron cable guards. 
This could cause a loss of control of the 
aircraft due to a loosening and possible 
loss of the coble guard. 

8inre this condition is likely to exist or 
develop in other products of the same 


type dedgn. the rro;:oscd airworthiness 
directive would require inspection of the 
flange thickness and attendant security 
of the cable guard and replacement of 
the cable guard, if necessary, on Hawker 
Siddelcy Aviation. Ltd.. Model DH BH- 
125 airplanes. 

Interested persons are invited to par¬ 
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments os they may desire. 
Communications should Identify the 
docket number and be submitted In du¬ 
plicate to the Federal Aviation Adminis¬ 
tration. Office of the Chief Counsel, At¬ 
tention: Rules Docket. AOC-24. 800 In¬ 
dependence Avenue. SW.. Washington. 
D.C. 20591. All communications received 
on or before February 17, 1977. will be 
considered by the Administrator before 
taking action upon the proposed rule. 
The proposals contained in this notice 
may be changed in the light of com¬ 
ments received. All comments will be 
available, both before and after the clos¬ 
ing date for comments, in the rules dock¬ 
et for examination by interested persons. 

This amendment is proposed under the 
authority of sections 313(a). 601. and 
603 of the Federal Aviation Act of 1958 
<49 U.8.C. 1354(a), 1421, and 1423> and 
of section 6(c) of the Department of 
Transportation Act (49 U.8.C. 1655(c)). 

In consideration of the foregoing, it is 
proposed to amend * 39.13 of Part 39 of 
the Federal Aviation Regulations by add¬ 
ing the following new airworthiness di¬ 
rective: 

Hawk xa Siddxi_ey Aviation. Ltd. Applies to 
Hawker Siddelcy Aviation, Ltd., Model DH/ 
BH-125 airplanes, all serle*. with manufac¬ 
turers serial numbers 256056 and below 
and serial number 250061. certificated In 
all categories. 

Compliance Is required as indicated, un¬ 
less already accomplished 
To detect excessive boss thickness that 
may exist on certain aileron inner hinge 
brackets (R H and L/H)) which can result 
in insufficient engagement and prevent self 
locking of the cable guard in the thread in¬ 
sert. accomplish the following: 

(a) Within l60 hours time in service after 
the effective date of this AD. measure the 
thickness of the boos of the upper and lower 
flange of the aileron Inner hinge bracket at 
the point where the cable guard, P/S 
25CW693- 1 or 3. Is mounted. In accordance 
with paragraph* (At (1) and (2) of the Sec¬ 
tion entitled "Accomplishment Instructions'* 
of Hawker Siddelcy Aviation Ltd. Service 
Bulletin SB 57-51. dated April 20. 1976. or 
an FAA-approvcd equivalent. 

(b) If the boss thickness at the cable 
guard mounting, measured in accordance 
with paragraph (a) of thi* AD. 1* found to 
be more than .35 inches at the top flange or 
more than .31 inches at the bottom flange, 
inspect the cable guard* before further flight 
for proper security and accomplish the fol¬ 
lowing : 

(1) Replace cable guards found Improp¬ 
erly secured, loose, or musing. before fur¬ 
ther flight, with new cable guard* fabricated 
and installed In accordance with paragraph 
(A) (3)<b) of the Seotton entitled "Accom¬ 
plishment In*truetions" of Hawker Slddetey 
Aviation Ltd. Service Bulletin SB 57-51. duted 
April 20. 1976, or an PAA-approved equiva¬ 
lent. New cable guards fabricated and in¬ 
stalled In accordance with this paragraph 
must have an exposed thread length toler- 
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sue* In the range of 31 to 32 Inches to 
provide sufficient engagement of the thread 
insert locking device mounted In the boss. 

1 21 Cable guard* found to be secure must 
be replaced with tho new cable guards In 
accordance with paragraph (b)(1) of this 
paragraph within 300 hours time In service 
alter the Inspection required by thin para¬ 
graph. 

fc) Prior to the installation of an aileron 
Inner bracket assembly, or a cable guard 
that Is part of an assembly held as a spare, 
measure the boea thickness in accordance 
with paragraph (a) of this AD and if the 
dimension* exceed the limits specified In the 
lead-in sentence of paragraph cb) of this 
AD, replace the cable guards with new cable 
guards in accordance with paragraph (b)(1) 
of this AD. 

Not*.—T he Federal Aviation Administra¬ 
tion has determined that this document does 
not contain a major proposal requiring prep¬ 
aration of an Inflation Impact Statement 
under Executive Order 11321 and OMB Cir¬ 
cular A-1 07. 

Issued In Washington, D.C , on De¬ 
cember 23. 1976. 

Bernard A. Grim, 

Acting Director , 
Flight Standards Service . 

1FR Doc 77 173 Filed 1-5-77:8,45 am| 


[ 14 CFR Part 39 ] 

(Airworthiness Docket No. 74-WE-25-AD| 

SARGENT INDUSTRIES. PICO 

OPERATION. REGULATOR P/N 30001 

Withdrawal of Proposed Airworthiness 
Directive 

A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an airworthiness directive requiring ad¬ 
ditional inspections and modification of 
the regulator valve installed in passenger 
evacuation slides and slide; rafts on var¬ 
ious aircraft; ant}, to incorporate new 
compression springs, finger levers, and 
fill valve housings on Sargent Indus¬ 
tries. PICO Operation regulator P/N 
30001 to supersede Amendment 39-1913 
was published in 41 PR 19127. 

Upon further consideration, and in 
the light of comments received in re¬ 
sponse to the Notice of Proposed Rule- 
making. the Agency has determined that 
the malfunction rate has been reduced 
by incorporation of an improved O-ring, 
back up rings and lubricant required by 
AD 74-17-01; consequently, an unsafe 
condition does not presently exist as 
originally believed. Therefore, the pro¬ 
posed AD is not required at this time. 

Withdrawal of this NPRM constitutes 
only such action, and does not preclude 
the Agency from issuing another Notice 
in the future, or commit the Agency to 
any course of action in the future. 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator 31 PR 13697. the 
proposed Airworthiness Directive pub¬ 
lished In the Federal Register on May 10. 
1976 (41 FR 19127) is hereby withdrawn. 


Issued in Los Angeles. California, on 
December 20.1976. 

Lynn L. Kink. 

Acting Director , 

FAA Western Region. 

1 PH Doc T7-174 Filed 1-5-77:8:46 am| 


[14 CFR Part 71] 

| Airspace Docket So 76-RM 22) 

VOR FEDERAL AIRWAY 
Withdrawal of Proposed Alteration 

On September 30. 1976. a Notice of 
Proj>o*ed rulemaking (NPRM) was pub¬ 
lished in the Federal Register (41 FR 
43182) stating that the Federal Aviation 
Administration (FAA) was considering 
an amendment to Part 71 of the Federal 
Aviation Regulations that would estab¬ 
lish the upper vertical extent of a seg¬ 
ment of V-430 airway near Devils Lake. 
N Dak 

Subsequent to publication of the 
NPRM. it was determined by the Depart¬ 
ment of Air Force that the alteration of 
the airway would not be required. 

In consideration of the foregoing, 
notice is hereby given that the proposal 
contained In Airspace Docket No. 76- 
RM-22 (41 FR 43182) is withdrawn 

This withdrawal of the Notice of Pro¬ 
posed Rulemaking is made under the 
authority of Sec. 307(a) of the Federal 
Aviation Act of 1958 (49 UJ3.C. 1348(a)) 
and Sec. 8<c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 

Issued in Washington. D C., on Decem¬ 
ber 27, 1976 

Edward J. Malo. 

Acting Chief » Airspace and Atr 
Traffic Rules Division 
JFR Doc77-l75 Filed 1-5-77:8:45 am) 


| Airspace Docket No. 73-FA -871 

Proposed Alteration 

CONTROL ZONE AND TRANSITION 
AREA 

[14 CFR Part 71] 

The Federal Aviation Administration 
is considering amending if 71.171 and 
71.181 of Part 71 of the Federal Aviation 
Regulations so as to alter the Richmond, 
Va., control zone (41 FR 421) and transi¬ 
tion area <41 FR581). 

A new VOR Runway 2 instrument ap¬ 
proach procedure developed for Richard 
Evelyn Byrd International Airport. Rich¬ 
mond, Va.. requires alteration of the con¬ 
trol zone and 700 foot floor transition 
area to provide additional controlled air¬ 
space protection for aircraft executing 
the instrument approach procedure. 

Interested parties may submit such 
w ritten data or views as they may desire. 
Communications should be submitted In 
triplicate to the Director. Eastern Re¬ 
gion. Attn: Chief. Air Traffic Division, 
Department of Transportation. Federal 


Aviation Administration. Federal Build¬ 
ing, John F. Kennedy International Air¬ 
port, Jamaica, New* York 11430. All 
communications received on or before 
February 7. 1977 will be considered be¬ 
fore action is taken on the proposed 
amendment. No hearing is contemplated 
at tills time, but arrangements may be 
made for Informal conferences with Fed¬ 
eral Aviation Administration official* by 
contacting the Chief, Airspace and Pro¬ 
cedures Branch, Eastern Region. 

Any data or views presented during 
such conferences must also be submitted 
in writing in accordance with this notice 
in order to become port of the record for 
consideration. The proposal contained 
In this notice may be changed in the 
light of comments received. 

The official docket will be available for 
examination by interested parties at the 
Office of Regional Counsel. Federal Avia¬ 
tion Administration, Federal Building. 
John F. Kennedy International Airport. 
Jamaica. New York. 

The Federal Aviation Administration, 
having completed a review of the air¬ 
space requirements for the terminal area 
of Richmond. Va., proposes the airspace 
action hereinafter set forth: 

1 Amend f 71.171 of Part 71. Federal 
Aviation Regulations by adding the fol¬ 
lowing to the description of the Rich¬ 
mond, Va.. control zone: 

within 3 miles earh side of the Richmond 
VOItTAC 812* radial, extending from the 5 5- 
mlie radius zone to 8 5 miles southwent of 
the VORTAC. 

2. Amend » 71.181 of Part 71. Federal 
Aviation Regulations by adding the fol¬ 
lowing to the description of the Rich¬ 
mond. Va. 700 foot floor transition area: 

within 3 miles each side of the Richmond 
VORTAC 212* radial, extending from the 
VORTAC to 8 5 miles southwest of the VOR¬ 
TAC. 

Nor*: The Federal Aviation Agency has 
determined that thin document doea not 
contain a major propoeal requiring prepara¬ 
tion of an Inflation Impact Statement under 
Executive Order 11321 and OMB Circular 
A-107. 

This amendment is proposed under 
section 307<a> of the Federal Aviation 
Act of 1958 <72 Stat. 749; 49 U.S.C. 1348) 
and section 6<c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 

Issued in Jamaica, N.Y., on December 
22.1976. 

L. J. CARDINAL!. 

Acting Director , Eastern Region 

I FR Doc.77-438 Piled 1-6-77; 8:46 am) 


[14 CFR Part 71] 

(Airspace Docket No 76-EA-68) 

TRANSITION AREA 
Proposed Alteration 

Tile Federal Aviation Administration 
is considering amending 5 71.181 of Part 
71 of the Federal Aviation Regulations 
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so as to alter the Chesterfield. Va., tran¬ 
sition area (41 VH 468). 

A revision of the VOR Runway 15 in¬ 
strument approach procedure for Ches¬ 
terfield County Airport, Chesterfield. 
Va., requires alteration of the 700 foot 
tloor transition area to provide addi¬ 
tional controlled airspace protection for 
aircraft executing the procedure. 

Interested parties may submit such 
written data or views as they may desire. 
Communications should be submitted in 
triplicate to the Director. Eastern Re¬ 
gion, Attn: Chief, Air Traffic Division, 
Department of Transportation, Federal 
Aviation Administration. Federal Build¬ 
ing. John F. Kennedy International Air¬ 
port. Jamaica. New York 11430. All com¬ 
munications received on or before Feb¬ 
ruary 7, 1977 will be considered before 
action is taken on the proposed amend¬ 
ment. No hearing is contemplated at this 
time, but arrangements may be made for 
informal conferences with Federal Avia¬ 
tion Administration officials by contact¬ 
ing the Chief. Airspace and Procedures 
Branch. Eastern Region. 

Any data or views presented during 
such conferences must also be submitted 
in writing In accordance with this notice 
in order to become part of the record for 
consideration. The proixxml contained in 
this notice may be changed in the light 
of comments received. 

The official docket will be available for 
examination by interested parties at the 
Office of Regional Counsel. Federal Avia¬ 
tion Administration. Federal Building. 
John F. Kennedy International Airport. 
Jamaica. New York. 

The Federal Aviation Administration, 
having completed a review of the airspace 
requirements for the terminal area of 
Chesterfield. Va., proposes the airspace 
action hereinafter set forth: 

1 Amend 4 71.181 of Part 71. Federal 
Aviation Regulations by deleting the de¬ 
scription of the Chesterfield, Va. Transi¬ 
tion Area and by inserting the following 
in lieu thereof: 

That alnipaca extending upward from 700 
feet above the surfaoo within a 5.6-mlle 
radio* or the center. 37*34'25" N , 77*31*18" 
W of Cheetorflcld County Airport. Chester- 
Held. Va : within 5 miles each side of the Flat 
Rock. Va. VORTAC 118* radial. extending 
from Uio Flat Rock. Va, VORTAC to 18 5 mllcn 
southeast of the VORTAC; within 1.8 miles 
each side of a 322* bearing from the Happy 
Hill, Va. RBN (37’20 00" N-. 77 , 27'15" W.) 
extending from the 5.5-mllo radius area to 
0 5 miles northwest of the RBN 

Not* The Federal Aviation Agency has 
determined that thia document does not con¬ 
tain a major proposal requiring preparation 
of an Inflation Impact Statement under Ex- 
ecuUve Order 11821 and OMB Circular A-I07. 

This amendment Is proposed under 
section 307(a» of the Federal Aviation 
Act of 1958 (72 Stat. 749; 49 UB.C. 1348) 
and section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 

Issued in Jamaica. N Y., on Decem¬ 
ber 22. 1976. 

L. J. Cardinal!, 

Acting Director , Eastern Region. 

|F7l Doc 77-439 Piled J-5-77;8:45 am] 
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[ 14 CFR Part 71 ] 

| Airspace Docket No. 76-EA 941 

TRANSITION AREA 
Proposed Designation 

The Federal Aviation Administration is 
considering amending | 71.181 of Part 
71 of the Federal Aviation Regulations so 
us to designate an Englishtown, N.J., 
transition area 

A VOR RWY 24 instrument approach 
procedure developed for Old Bridge Air¬ 
port. Englishtown. N.J., require designa¬ 
tion of a transition area to provide con¬ 
trolled airspace protection for IFR arriv¬ 
al* and departures at that airport. 

Interested parties may submit aucli 
written data or views a* they may desire. 
Communications should be submitted in 
triplicate to the Director. Eastern Region. 
Attn: Chief. Air Traffic Division. Depart¬ 
ment of Transportation. Federal Avia¬ 
tion Administration. Federal Building, 
John F. Kennedy International Airport. 
Jamaica. New York 11430. All communi¬ 
cations received on or before February 7. 
1977 will be considered before action is 
taken on the proposed amendment. No 
hearing is contemplated at this time, but 
arrangements may be made for informal 
conferences with Federal Aviation Ad¬ 
ministration officials by contacting the 
Chief. Airspace and Procedures Branch. 
Eastern Region. 

Any data or views presented during 
such conferences must also be submitted 
in writing In accordance with this notice 
in order to become part of the record for 
consideration. The proposal contained in 
this notice may be changed in the light 
of comments received. 

The official docket will be available for 
examination by interested parties at the 
Office of Regional Counsel. Federal Avia¬ 
tion Administration. Federal Building. 
John F. Kennedy International Airport. 
Jamaica. New York. 

The Federal Aviation Administration, 
having completed a review of the air¬ 
space requirements for the terminal area 
of Englishtown, N.J., proposes the air¬ 
space action hereinafter set forth: 

1 Amend 4 71.181 of Part 71 of the 
Federal Aviation Regulation* by desig¬ 
nating an Englishtown, N.J. 700 foot floor 
transition area as follows: 

engljahtown, nj. 

Tiiftt mrspace extending upward from 700 
reel above the ourfAce within a 5.5-mlle 
radius of the center, 40" 19*47" N.. 74*20'47'* 
W of Old Bridge Airport. English town, N.J.: 
within 4.5 miles northwest and 6.5 mile* 
southeast of the Robblnsvllle. NJ. VORTAC 
042* radial, extending from 12.5 miles north- 
coat of the VORTAC to 30 miles northeast 
of the VORTAC. 

None: The Federal Aviation Agency ha* 
determined that this document does not oon- 
taln a major proposal requiring preparation 
of an IuOotkm Impact Statement under Ex¬ 
ecutive Order 11821 and OMB Circular A-107. 

This amendment Ls proposed under 
section 307(a> of the Federal Aviation 
Act Of 1958 (72 Stat. 749; 49 UJB.C. 1348; 
and section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 


Issued in Jamaica. N.Y.. on Decem¬ 
ber 22.1976 

L. J. CARDINAL!. 

Acting Director . Eastern Region 
|FR Doc.77-440 FUed 1-5-77;8:45 am] 

CIVIL AERONAUTICS BOARD 

[ 14 CFR Part 288 ] 

| EDR 316. Docket No 30109; Dated . Janu¬ 
ary 3. 1977] 

EXEMPTION OF AIR CARRIERS FOR 
MILITARY TRANSPORTATION 

Logair and Quicfctr *»ns Minimum Rates 

Notice is hereby given that the Civil 
Aeronautic* Board has under considera¬ 
tion an amendment to Part 288 of IU 
Economic Regulations (14 CFR Part 288; 
concerned with the fuel surcharge ad¬ 
justment to the minimum rates for 
L*>gnir and Qulcktran* domestic cargo 
charters performed by air carriers for 
the Department of Defense (DOD> and 
contracted for by the Military Airlift 
Command (MAC). The purpose of the 
proposed amendment is set forth in the 
Explanatory* Statement, and the amend¬ 
ment is proposed under authority of the 
sections 204. 403. and 416 of the Federal 
Aviation Act of 1958. as amended; (72 
Stats. 743. 758 and 771, as amended; 49 
U.S.C. 1324. 1373. and 1386). 

Interested persons may participate in 
the proposed rulemaking through sub¬ 
mission of twenty (20) copies of written 
data, views, or arguments pertaining 
thereto, addressed to the Dockets Sec¬ 
tion. Civil Aeronautics Board. Washing¬ 
ton, D.C. 20428. All relevant comments 
received on or before January 21. 1977. 
and reply comment* received on or be¬ 
fore January 31, 1977. will be considered 
by the Board before taking final action 
on the proposed rules. The periods being 
allowed for comments and replies are 
considered adequate for the purposes of 
this rulemaking proposal and are in¬ 
tended to expedite final rule action as 
requested by the petitioners. Copies of 
such communication will be available for 
examination by interested persons in the 
Docket Section of the Board. Room 714. 
Universal Building, 1825 Connecticut 
Avenue. NW., Washington. D.C, upon 
receipt thereof. 

A list of all persons filing comments 
will be prepared by the Docket Section 
and sent to the persons named thereon. 
Those persons filing reply comment* 
should serve any person whose comment 
is dealt with in their responsive com¬ 
ment. Persons filing responsive comments 
are to include at the time of filing appro¬ 
priate proof of service <Rule 8(e). 14 CFR 
302.8(e)). 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary. 
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Explanatory Statement 

On November 23.1976. Saturn Airways, 
Inc. 'Saturn) and Hawaiian Airlines, 
Inc. 'HAL) Jointly filed a petition re¬ 
questing the Board to amend Part 288 
rescinding the amendments for the 
Logair and Quicktrans rate# adopted in 
ER-971. October 1. 1976. to permit the 
carriers and MAC to handle internally, 
by contract provision, the fuel surcharge 
adjustments for military fuel price 
fluctuations. DOD filed an answer sup¬ 
porting the Joint petition. 

As set out in the petition, the carriers 
and MAC have agreed to fix the base 
prices for fuels supplied to the carriers 
by DOD within the provisions of the FY 
1977 contracts for Logair and Quicktrans 
services,*' regardless of any price changes 
posted by the Defense Supply Agency 
<D6A)Thus, the petitioners assert that 
any differences between the base rate 
prices and the prices quoted by DSA 
would be adjusted Internally within 
DOD. thereby, obviating the need for any 
surcharge rate amendments. The car¬ 
riers contend that this would accomplish 
the Board's surcharge rate objectives and 
protect the parties from any potential 
financial burden for possible delay in the 
Board's handling of fuel surcharge 
amendment rulemakings. 

With almost all of the fuels consumed 
in the domestic MAC services being sup¬ 
plied by DOD. the need for fuel surcharge 
rate adjustments is virtually limited to 
changes in military fuel prices. Under 
these circumstances, the Board is not 
averse to an automatic rate adjustment 
procedure applicable to the established 
Logair/Qulcktrans minimum rates. How¬ 
ever, since the exemption authority to 
perform the military contract services 
granted under the provisions of Part 288 
are keyed to the minimum rates limita¬ 
tions set forth therein, we feel that the 
rate specifications must include the fuel 
surcharge rate adjustment reflecting 
price changes listed by DSA. Therefore, 
we propose to amend Part 288 to provide 
In the domestic MAC rates for automatic 
fuel surcharge rate adjustment relating 
to military fuel price changes* which 
would reflect completely the intended 
minimum rates within the regulation. On 


1 With the competition of the Acquisition of 
Saturn by Trane International Airlines. Inc. 
(TIA), Saturn's certificates were canceled 
and Its exemption authority transferred to 
TIA effective November 30. 1976. by Order 
76-11-161. 

1 At the price levels reflected In the base 
minimum rates established by ER-950. July 
16. 1976 

'The DSA prior listings serve aa the basis 
for the Board’# military fuel surcharge rate 
amendments. 

4 Similar to the provision in the Interim 
final rates during the full scale review and 
prior to the fixing of final rates in F.R-959. 
See BR-853. May 17. 1974; ER-888. Novem¬ 
ber 14. 1974; ERr-9O0. April 26. 1976; and. 
ER-919. June 30. 1976. This rate proviso 
would further assure the validity of the 
domestic MAC rates regardless of agreed con¬ 
tracted fuel prices and could be amended to 
treat with changes In fuel prices reflected 
In the base domestic MAC rates. 


the other hand, with minor reporting 
qualifications, the Board does not ob¬ 
ject to any agreed arrangement by the 
carriers and MAC. such as the current 
contract fixed military fuel price pro¬ 
vision. to facilitate internal and/or inter- 
party implementation of the established 
minimum rates. 

In the past, when automatic fuel sur¬ 
charge rates were applicable to military 
fuels consumed in MAC contract charter 
services performed pursuant to exemp¬ 
tion authority under Part 288, the car¬ 
riers and DOD informally entered into a 
fuel price agreement for Logair opera¬ 
tions similar to that now reflected in 
the domestic MAC contracts. As a result, 
for the Logair services performed, the 
carriers reported net revenues and ex¬ 
penses excluding the surcharge rate pro¬ 
vision and reflecting only the price paid 
to DOD. 1 * * 4 Thus, the reported revenues 
were not fully consonant with the mini¬ 
mum rates that the Board intended and 
fixed in Part 288/ Accordingly, so that 
the reported results to the Board are 
completely informative, we propose to re¬ 
quire that the carriers footnote the re¬ 
ported Logair and Quicktrans revenues 
on Schedule D-2. C.A.B. Form 243. and 
that the footnote provide the revenues 
reflecting inclusion of the fuel sur¬ 
charge.’ Similarly, for these same pur¬ 
poses. the related fuel expense shall be 
reflected in a footnote to the military 
fuel data report for Logair and Quick¬ 
trans services on Schedule P-12(a), 
C.A.B. Form 41. setting forth the gallons 
of fuel consumed and the cost reflecting 
inclusion of the fuel surcharge.' We be¬ 
lieve this minimum reporting will satisfy 
our requirements and supply the users 
with all of the necessary information 
concerning MAC revenues, fuel con¬ 
sumption and cost. In this connection. 
DOD is charged with the responsibility 
of keeping the carriers performing Logair 
and Quicktrans services informed as to 
DSA fuel prices, providing advance ad¬ 
vice for DSA fuel price changes and the 
effective date of such changes. 

Proposed Rule Amendment 

It is proposed to amend Part 288 of the 
Economic Regulations (14 CFR Part 288) 
as follows: 

Amend 5 288.7(b) to amend the sec¬ 
ond proviso to read as follows: 

§ 288.7 Itra^onablr Inrl of rompftiMi* 
lion. 


<b) * • • 
( 2 ) • • • 


• Since the exclusion of revenues and ex¬ 
penses were equal, the reported net profit 
or ioea tor Logair services was unaffected. 

«The fuel surcharge Is fixed by the Board 
regardless of whether It la specifically stated 
or provided for through an automatic adjust¬ 
ment clause. 

f The difference between the fixed price by 
agreement with DOD and the price quoted 
by DBA times the gallons purchased from 
DOD for Logair and/or Quicktrans opera¬ 
tions. 


Provided, however. That, effective- 

__ 1977. if the price of any fuel 

product purchased from DOD for such 
services (reflecting military fuel prices 
established by the Defense Supply 
Agency cD6A> ) varies from the base 
levels specified below, the total minimum 
compensation, as set forth above in sub¬ 
paragraphs (I) and (2). for the trans¬ 
portation provided shall be adjusted 
(either upward or downward, as the case 
may be) by the difference in the price 
per gallon for such product fixed by the 
DSA and the price specified for such 
product below, times the number of UB. 
gallons of such product purchased by the 
carrier from DOD for the transportation 
provided. The base levels are as follows. 

Standard price 

Jot Fuel; per UJS. gallon 

Jp-4 ___f. 36S 

JP 5_—--- 


|PR Doc.77-486 Filed 1-6-77;8:45 om( 

FEDERAL POWER COMMISSION 

[18 CFR Part 154} 

(Docket No. R-4061 

PROVISION IN NATURAL GAS PIPELINE 
COMPANIES* FPC GAS TARIFF 

Purchased Gas Adjustment; Conference 
January 4, 1977. 

On May 10. 1976. the Commission is¬ 
sued in the above-captioned proceeding 
a notice of proposed rulemaking.' The 
rulemaking concerns proposed amend¬ 
ments to the Commission’s regulations 
and procedures governing purchased gas 
cost adjustments. Comments on the pro¬ 
posal have been submitted by a number 
of parties. Based upon a review of the 
comments it appears that a principal 
issue is the respective semi-annual PGA 
rate adjustment dates to be assigned to 
each pipeline. Many pipelines commented 
that the adjustment dates proposed in 
the notice of rulemaking are adminis¬ 
tratively inconvenient. A number of par¬ 
ties requested that a conference be held 
In view of these comments, a conference 
will be convened to discuss further the 
problem of the semi-annual dates to be 
assigned each pipeline. Parties attending 
this conference will be expected to specify 
semi-annual dates which will be conven¬ 
ient for their purchased gas adjustment 
filings. When determining adjustment 
dates, parties should consider the need 
for staggered dates among all pipelines, 
in order to allow proper administration 
of each filing. 

Good cause having been shown, an on- 
the-record conference shall be held in 
this proceeding commencing at 10:00 
am. on Tuesday. January 11, 1977. in 
Hearing Room A. Federal Power Com¬ 
mission. 825 North Capitol Street. NE., 
Washington. D.C. 20426. All Interested 
persons are invited to attend. 

Kenneth F. Plumb. 

Secretory. 

(FR Doc.77-022 Filed 1-4-77:3:67 pm| 


* See 41 FR 20177. Moy 17. 1976. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[ 40 CTR Part 52 ] 
fPRL 666 71 

APPROVAL AND PROMULGATION Of 
INDEPENDENT PLANS 

PepropoMl of Amendments to Stage II 
Vapor Recovery Regulations and Test 
Procedures and Notice of Public Hear 
ings; Extension of Comment Period 

The comment period for the repropo&al 
of Stage n Vapor Recovery Regulation* 
nod Teat Procedures that appeared In 
tho November 1. 1976. Foxeai. Register. 

ginning at page 48044. is extended os 
follows: 

Comments on this proposed amend¬ 
ment postmarlcod no later than on or 
r*«fore January 31. 1077. will be consid¬ 
ered. In addition, specific comments re- 
luting only to the Short Test Procedure, 
including vehicle sampling procedures >. 
Appendix P. Section I. will be considered 
if postmarked no later than cm or before 
March 2. 1977. 

Dated: December 29. 1978 

Roc xs Stuxi.ow. 

Assistant Administrator 
for Air and Waste Management 

'PR Doc77 397 Ptlwl f-S T7.8 45 tm] 


[ 40 CFR Part 5?] 

| PUL 687-81 

APPROVAL AND PROMULGATION Of 
IMPLEMENTATION PLANS 

Revisions to the Southern California Air 
Pollution Control District Rules end 
Regulations in the State of California 

On April 21 t August 2 and November 
19. 1976 the State of California submit¬ 
ted to the Regional Administrator. Re¬ 
gion IX. revisions to the Southern Cali¬ 
fornia Air Pollution Control District 
Regulation II—Permits, as part of the 
OiUifomia State Implementation Plan 
'3IP>. As revised Southern California 
Air Pollution Control District Regulation 
D. Rules 201. 202. 203. 204. 205. 206. 207. 
m 210. 211. 212. 213. 213.1, 313.2. 214. 
-15. 216. 217 and 219, will provide a pro¬ 
cedure by which pontons who wish to 
< instruct, modify or operate any article, 
machine, equipment, or other contriv¬ 
ance that may cause the issuance of air 
contaminants may be granted a permit 
to do so. A permit shall not be granted, 
iiowever. if it is determined that such 
construction. modification, or operation 
would interfere with the attainment or 
maintenance of a National Ambient Air 
Quality Standard. 

The State of California has certified, 
by letters of August 2 and December 22. 
1976. that these revisions to its SEP were 
adopted alter public hearings were held 
January 9, February 6 and May 7. 
1976 in Pomona. California. October 4 
and 5, 1976, in Fresno. California, and 
October 8. 1978. In Los Angeles. Call for- 
uia. after notice conforming to 40 CFR 
p w*t 51. Requirements for Preparation. 


Adoption, and Submittal of Implement j- 
tlon Plans was given. 

The decision of the Administrator to 
approve or disapprove the proposed revi¬ 
sions to the SIP will be based on whether 
or not they meet the requirements of 
Clean Air Act section 110(a) (2) (A>-(H). 
Uie requirements of 40 CFR Part 51. Re¬ 
quirements for Preparation. Adoption, 
and Submittal of Implementation Plans, 
and particularly 40 CFR 51.18. 

This notice Is to advise the public of 
receipt of this proposal and to request 
public comments. Copies of the proposed 
revisions are available for public inspec¬ 
tion during regular business hours at: 

Environmental Protection Agency, Itogloti 
IX. Enforcement DlvlMon. 100 California 
Street 3an PrancUoo. CA 94111. 

State of California. Air Resources Board. 1706 
lltb Street. Sacramento. CA 05814 
Southern California Air. PolluUou Control 
District. 0420 To 1 star. El Monte. CA 91781 
Public Information Reference Unit. Room 
2922, U.8 Environmental Protection 

Agency, 401 **M" Street. RW , Washington, 
DC 20460 

Interested persons may participate in 
the rulemaking process by submitting 
written comments to Regional Adminis¬ 
trator, Attention: Enforcement Division. 
EPA. Region IX. 100 California Street. 
San Francisco. California 94111. Rele¬ 
vant comments received on or before 
February 7. 1977 will be considered. 
Comments received will be available for 
inspection during normal working hours 
at the Region IX office and at the EPA 
Public Information Reference Unit. 

This notice is Issued under the au¬ 
thority of Section 110 of the Clean Air 
Act. as amended *42 U.8.C. 1857c-5> 

Dated : December 29.1976. 

R. L. O'Conif kll. 
Acting Hcgionat Administrator 
I Fit Doc.77-846 Ftlad 1-5-77;8 4S am) 


DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 

Office of the Secretary 
[ 41 CFR Part 3-1 ] 

SMALL BUSINESS CONCERNS ANO 

MINORITY BUSINESS ENTERPRISE 

Proposed Rule Making 

Notice is hereby given that the Office 
of the Secretary is considering an amend¬ 
ment to 41 CFR. Chapter 3, by reviling 
I 3-1.713. Contracts with the Small Busi¬ 
ness Administration, and is considering 
adding to 41 CFR Chapter 3. a now Sub¬ 
part 3-1.13. Minority Buiontsss Enter¬ 
prise. 

The purpose of the proposed revision 
to fi 3-1.713 is to: <a> Draw attention to 
Executive Order 11625, dated October 13. 
1971. superseding Executive Order 11468 
dated March 5. 1969. which established 
the Office of Minority Business Enter¬ 
prise in the Department of Commerce. 
Executive Order 11625 clarifies the au¬ 
thority of the Department of Commerce 
to, among other responsibilities, coordi¬ 
nate the participation of all Federal 


i m 

agencies in an increased minority busi¬ 
ness enterprise effort. 

<bi Establish the Division of Minority 
Badness Assistance within the Office of 
a rants and Procurement Management as 
the Departmental manager of the HEW 
Minority Business Enterprise Program. 

(c) Require each designated procur¬ 
ing activity to appoint a qualified Minor¬ 
ity Business Coordinator. 

(d) Set forth the duties of Minority 
Business Coordinators In carrying out 
the Department’s 8<a> Program 

The proposed 13-1.713-50. Procure 
ment of technical requirements, pro¬ 
vides procedures for limited technical 
competitions among 8<a> firms being 
considered for the award of an 8(a> con¬ 
tract for these kinds of services. The 
procedures establish suggested dollar 
categories within which from three to 
five firms may be nominated for the pur¬ 
pose of holding technical discussions in 
order to select the firm with the capa¬ 
bilities that promise the greatest value 
to the Government in terms of possible 
performance. These discussions will be 
held after the firms have had a reason¬ 
able opportunity to review the proposed 
scope of work, including proposal evalua¬ 
tion criteria. At the request of the pro¬ 
gram director, the procuring activity 
may request that written technical pro¬ 
posals be submitted. The highest rated 
firm shall be selected for further prepv- 
ratlon of a cost proposal negotiation. A 
written technical evaluation is to be sub¬ 
mitted to the contracting officer by the 
program office, allowing the ratings of 
the firms in descending order of prefer¬ 
ence. 

Subsection 3-1.713-3 also establishes 
within the Department the requirement 
for contracting activities processing 8<a> 
requirements to 8BA, to furnish the ap¬ 
plicable 8BA office an Offering Letter, 
offering the procurement to SB A. The 
Offering Letter transmits the complete 
procurement package, and will Include 
at least the following: 

(a> Description of the work to be per¬ 
formed. 

<b> Name<s) of the flrm(s) nomi¬ 
nated for technical competition of 
award. 

(c) Period of performance. 

id) A statement to the effect that 
public solicitation for the procurement 
has not been issued. 

*e) A written Justification for the 
nomination of a single contractor for an 
8(a> award. 

*f> Any special requirements, restric¬ 
tions. or geographical limitations. 

Subsection 3-1.713-51. Monthly Status 
Report of Requirements Offered and 
Contracts Awarded—8'a) Program, con¬ 
tains a requirement for HEW major con¬ 
tracting activities to submit a monthly 
report to the Division of Minority Busi¬ 
ness Assistance on the current status of 
8<a> offers and 8(a) contract* awarded, 
so that appropriate data may be avail¬ 
able for management purposes and also 
to inform the Assistant Secretary for 
Administration and Management of the 
status of this priority program 
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The proposed new Subpart 9-1,1$, 
Minority Business Enterprise, seta forth 
policy and procedures for contracting 
with minority business enterprises other 
than under section 8(a) of the Small 
Business Act 

Subsection 9-1.1302, Agency programs, 
states that it is HEW policy to foster 
and assist in the establishment and 
growth of minority business concerns to 
the maximum practicable extent, and 
cites various responsibilities of the Divi¬ 
sion of Minority Business Assistance, 
within the Office of Grants and Procure¬ 
ment Management. Office of the Secre¬ 
tary. HEW. 

Subsection 3-1.1302-1, Procedure, sets 
forth duties and responsibilities of 
Minority Business Coordinators within 
HEW. in relation to Departmental con¬ 
tracts awarded through procedures other 
than 8(a). 

Subsection 3-1.1350-1. Monthly Report 
on minority business contracts—other 
than 8<a>. contains detailed instructions 
for the preparation by HEW procuring 
activities of a monthly report on con¬ 
tracts awarded to minority-owned firms 
other than through the 8BA 8<a) Pro¬ 
gram—©.®.—through regular procure¬ 
ments awarded by the Department. The 
repart is rcmiired by the Division of 
Minority Business Assistance, and is used 
among other purposes, to respond to re¬ 
porting requirements of the Office of 
Minority Business Enterprise. Depart¬ 
ment of Commerce, which is authorized 
by Executive Order 11624 to collect such 
data from all participating Federal agen¬ 
cies. 

Any person who wishes to submit data, 
views, or objections pertaining to the 
proposed amendment may do so by filing 
them in duplicate with the Deputy As¬ 
sistant Secretary for Grants and Pro¬ 
curement Management, OASAM. Room 
513D2, South Portal Building. 200 In¬ 
dependence Avenue, 6W., Washington, 
D.C. 20201. on or before February 7, 1077. 
All comments submitted pursuant to this 
notice will be available for public inspec¬ 
tion during business hours in the Office 
of Grants and Procurement Manage¬ 
ment 

The Department of Health, Education, 
and Welfare has determined that this 
document does not contain a major pro¬ 
posal requiring preparation of an Infla¬ 
tion Impact Statement under Executive 
Order 11821 and OMB Circular A-107 

Dated: December 27, 1976. 

John Ottina, 
Assistant Secretary /or 
Administration and Management. 

As proposed, revised 9 3-1.713 will read 
as follows: 

PART 3-1—GENERAL 
Sub part 3-1.7—Small Business Concerns 

§ 3—1.713 ConlmcU with liar Small 
Rusinr** Administration. 

§3-1.713-1 Authority. 

(a) This section seta forth provisions 
for contracting with socially and eco¬ 
nomically disadvantaged enterprises, 


under Section 8(a) of the Small Business 
Act. The “8(a) H contract program la a 
socio-economic. Presldentially-sponsored 
program aimed at opening the doors of 
government contracting opportunities to 
disadvantaged businesses unable or un¬ 
likely to compete successfully for a con¬ 
tract. 

<b) This section also draws attention 
to Executive Order 11625, dated Octo¬ 
ber 13,1971, superseding Executive Order 
11458, dated March 5, 1069. which estab¬ 
lished the Office of Minority Business 
Enterprise in the Department of Com¬ 
merce. Executive Order 11625 clarifies the 
authority of the Secretary of Commerce 
to: (1) Implement Federal policy in sup¬ 
port of the minority business enterprise 
program; (2) provide additional techni¬ 
cal and management assistance to dis¬ 
advantaged businesses; and (3) coordi¬ 
nate the participation of all Federal de¬ 
partments and agencies In an Increased 
minority business enterprise effort. 

<c) The Office of Grants and Procure¬ 
ment Management. OASAM-OS. Is re¬ 
sponsible for the general supervision of 
the Deportment of Health, Education, 
and Welfare Minority Business Enter¬ 
prise Program. Within the Office of 
Grants and Procurement Management 
(OGPM >. the Division of Minority Busi¬ 
ness Assistance (DMBA» is responsible 
for: (1) Developing and managing the 
HEW Minority Business Enterprise Pro¬ 
gram; (2) providing staff guidance to 
activities of the Department; (3) estab¬ 
lishing effective working relations with 
the minority business community, na¬ 
tionwide; (4) representing HEW before 
other government agencies on matters 
primarily affecting minority business af¬ 
fairs; and (5) providing data and in¬ 
formation relating to the minority busi¬ 
ness program to the Secretary and all 
sources internal and external to HEW. As 
part of these repoon&lbilitics. DMBA 
service as the Department monitor and 
coordination point for all matters con¬ 
cerning the Department's Minority Busi¬ 
ness Enterprise program. 

(d) U) The head of each procuring 
activity listed below, or his designee, shall 
appoint an individual to serve as Minor¬ 
ity Business Coordinator (MBC). At a 
minimum, the Individual appointed to 
serve as MBC shall be sufficiently quali¬ 
fied to perform the functions directed by 
this Subpart 3-1.7 and Subpart 3-1.13 of 
this part and any specific duties assigned 
by the head of the procuring activity or 
his designee. 

Office of Human Development (OHD) 

Office of Education (OB) 

Social and Rehabilitation Service (8R8» 
Social Security Administration (88A) 
National ImUtute of Education (NIK) 

Public Health Service (PHS) 

Pood and Drug Administration (PDA) 
Health Resources Administration (HRA 
Health Scrviocn Administrialon (USA) 
National Institute* of Health (NUf) 


1 Insofar as the procurement of architect- 
engineer and construction «errtcee U dele¬ 
gated to the Regional Office of Facilities En¬ 
gineering and Construction (ROFBC), the 
duties of minority bunlnem coordinator shall 
be assigned to the appropriate ROFEX? 


omoe of Faculties Engineering and Proper U 

Management (OFKPM ) 1 
Each Regional Office 

Alcohol. Drug Abuse, and Mental HeaJlii 
Administration (ADMHA) 

Center for Dlfease Control (CDC) 

Administrative Services Center (OAM, 
PHS) 

Offioe of the Secretary (08) 

(2) The head of the procuring activity 
or his designee, shall determine the or¬ 
ganization level at which the MBC ir 
assigned. Whenever the MBC is assigned 
at a subordinate organization level, every 
effort shall bo made to assure that the 
MBC does not function as or work under 
the direct supervision of an operational 
contracting officer. However, where staff¬ 
ing or geographic considerations neces¬ 
sitate assigning the MBC function to an 
operational contracting office, the con¬ 
tracting officer is required to obtain a 
decision from the next higher level at 
supervision in cases where there is dis¬ 
agreement between the contracting of¬ 
ficer and MBC. A copy of each MBC up 
pointment and termination thereof shall 
be forwarded to the Director, DMBA 
Also, the principal MBC at the procuring 
activity, through the appointing author 
lty, shall be responsible to the Director. 
DMBA. for policy, technical guidance 
and assistance, and for resolving complex 
matters which involve cither higher level, 
of HEW organization or other govern¬ 
ment agencies. 

<e) Procuring activities may establish 
operating procedures to accomplish the 
requirements of this Subpart 3-1.7. 
However, a copy of such procedures shall 
be submitted to DMBA for review 

§3-1.713-2 Policy. 

(a) Like small businesses in general 
8<a> contractors have varying degrees oi 
experience in Uie business world, and 
6omc may not have knowledge of the 
complexity of government procurement 
procedures and the obligations such pro¬ 
cedures impose on the contractor. Prior 
to initialing formal negotiations with an 
8(a) contractor, contracting personnel 
and MBC’s should make a special effort 
to ascertain whether the prospective 
contractor needs assistance tn under¬ 
standing Government procurement prac¬ 
tices. Whenever possible, such assistance 
should be provided promptly and the 
contractor should be advised that addi¬ 
tional management and technical assist¬ 
ance is available from the Small Business 
Administration. 

<b) It la HEW policy to foster and 
assist in the establishment and growth 
of 8(a) firms to the maximum extent 
practicable so that they may become self- 
sustaining. viable, competitive business 
enterprises. 

(c> To promote this policy, HEW pro¬ 
curement offices shall enter Into contracts 
with the Small Business Administration 
<SBA), and 6BA may subcontract with 
8(a) firm*. However, the authority to 
negotiate subcontracts may be delegated 
to HEW by 8BA 

(d) The basin for HEW’a entering Into 
an 8(a) contract will be SBA’s certifica¬ 
tion to this Department that SBA is com¬ 
petent to perform a specific HEW re- 
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ituireau*it. The SBA will make the fol¬ 
lowing distribution of such certification 
letters: (I) Copy to the cognisant HEW 
procurement office; (2) copy to the prin¬ 
cipal operating component's headquar¬ 
ters procurement office; and (3) copy to 
the Division of Minority Business Assist - 
incc < DMBA >. Office of Grants and 
Procurement Management. 

(e) Brochures of 8(a) firms which have 
been interviewed by DMBA shall be for¬ 
warded by DMBA to all MBC'* These 
brochures shall be reviewed by the pro¬ 
curing activity (see ft 1-1.205) to asso¬ 
ciate requirements with the capabilities 
of these firms. The MBC’a will assist pro¬ 
gram personnel In such reviews, and will 
obtain other Information, as needed, by 
> outaettng DMBA. or by direct contact 
with the Project Development Division. 
Office of Business Development. Small 
Business Administration. 1441 L Street. 
NW„ Washington. D.C. 20416. MBC* 111 
HEW Regional Officers will obtain needed 
information from DMBA or from the 
ippitcable SBA Regional or District Of¬ 
fice in thei r area. 

<f> The Minority Business Coordinator 
♦mil perform the duties listed below: 

• 1 1 Counsel and advise minority busi- 
ueasman, and serve as the coordination 
point for those matters relating to the 
,>I ♦icement of contracts with the Small 
Business Administration, under section 
8<a> of the Small Business Act. As part 
of this effort, disadvantaged business¬ 
men interested in doing business with the 
I department shall be referred to the 
DMBA for a complete briefing covering 
the Departmental Minority Business En¬ 
terprise Program. 

( 2> Develop minority buidnoss source 
lists. Including the firm's name, location, 
and capabilities, and provide such in¬ 
formation to procurement and program 
personnel as required. 

<3) Participate in procurement plan¬ 
ning. at the earliest possible stage In pro¬ 
gram planning in order to break out re¬ 
quirements for award to minority busi¬ 
ness enterprises under section 8(a) or the 
Small Business Act (See 3-1.452-2). 

(4) Review requests for contracts prior 
to publicizing the procurement and prior 
to issuance of sollcitattonH. in order to 
Identify requirements which may be 
awarded to the SBA under section 8(a) 
of the 6moll Business Act. Such review 
shall be made In conjunction with the 
program director and the contracting 
officer. 

(5) When an 8(a) firm has been se¬ 
lected for further proposal preparation 
and negotiation, ensure that the con¬ 
tracting officer explains to the 8(a) con¬ 
tractor his and the Government's rights 
and obligations as specified in the con¬ 
tract instrument, eg., type of contract, 
performance or delivery requirements, 
methods of payment, required clauses, 
etc. 

<6) Keep key program and procure¬ 
ment officials apprised of the 8(a) pro- 
tmun through office visits, seminars, and 
presentations. 

(7> Perform functions directed by tills 
Subpart 3-1.7 and Subpart 8-1.11 of this 


part unci any specific duties assigned by 
the head of tlie procuring activity or hi i 
designee 

§ 3—1.713—;70 IVururrmmt of tccfiaicul 
requirements* 

<a» Source selection. (1) Except in tlie 
case where SBA selects a firm for an 
8(a) award, limited technical competi¬ 
tion is required for requirements for 
consulting services, computer science 
and related services, research, develop¬ 
ment. test, evaluation, demonstration, 
and technical and professional services, 
where price is generally not controlling 
but rather the requirement requires dis¬ 
cussions between the prospective con¬ 
tractor’s! and the program specialist as 
to the technical aspects of the require¬ 
ment and the contractor's method of ap¬ 
proach. However, there may be circum¬ 
stances where one 8(a) firm has exclu¬ 
sive or predominant capability by reason 
of experience, specialized facilities, or 
technical competence to perform the 
work within the time required. In such 
circumstances, the initiating program 
office may recommend, for approval by 
the contracting officer, that only that 
8(a> firm be considered for nomination 
to SBA. Tills recommendation shall be 
In writing, setting forth full and com¬ 
plete Justification for the nomination 
The Justification shall be submitted to 
the appropriate contracting officer, 
through the minority business coordina¬ 
tor for concurrence. In addition, the 
Justification shall be included in the of¬ 
fering letter to SBA (3-1.713-50 (b> (1 ► 
(U)>. This would exclude requirements 
for supplies, production items and con¬ 
struction. The order of source nomina¬ 
tion for limited technical competition 
shall be: 

(1) Source recommendation by pro¬ 
gram personnel during the procurement 
planning stage. 

(II) Source recommendation* by the 
Minority Business Coordinator. 

(III) Source recommendation* by the 
Small Business Administration 

(iv> Each 8(a) firm or group of firms 
nominated for a specific 8(a) require¬ 
ment shall be identified to 8BA for rati¬ 
fication prior to any discussions with the 
firm(s) about the requirement. 

iv) Notwithstanding the policy ex¬ 
pressed In | 1-3.101 (d). the SBA has ulti¬ 
mate responsibility for final selection of 
an 8(a) subcontractor and may deviate 
from usual source selection procedures 

(2) Number of Sources to be solicited. 
Although It is intended that limited tech¬ 
nical competition will assist 8(a) firms in 
competing effectively, procuring activi¬ 
ties should recognize that the policy ex¬ 
pressed in 4 1-3.101 does not apply to the 
process of identifying potential contrac¬ 
tors to be nominated to 8BA under the 
8(a> program, and that to require pro¬ 
posals from a large number of 8(a) firms 
would be harmful. Therefore, the pe- 
ferred number of firms to be involved in 
a limited technical competition for any 
one procurement, based on the projected 
dollar value of the requirement, is m 
follows: 


• U >10.000 jjO.OOO. YViUun thi> dollar 
range, the MBC. in consultation with the 
program director, shall nominate three 
firms when practicable, and submit the 
names of these firms to the contracting 
officer for review and concurrence. The 
names of the firms nominated shall be 
submitted by the contracting officer to 
SBA for the selection of out firm. How¬ 
ever, tile procuring activity, at the re¬ 
quest of the program director, may re¬ 
quire that the firms undergo limited tech¬ 
nical competition. In that event, the pro¬ 
visions of paragraphs *aM2)(i|) or «a> 
(2) dll) of this section, as requested, will 
apply. 

(U) $50,000—$100,000. Within till - 

dollar range, the MBC, in consultation 
with the program director, and with the 
concurrence of the Contracting Officer 
shall nominate three firms, when prac¬ 
ticable. for the jHirpose of holding tech¬ 
nical discussions In order to detentiuu* 
the firm with the capability Unit 
promises the greatest value to the Gov¬ 
ernment in terms of possible perform¬ 
ance. These discussions should be held 
after the firms have had a reason* )l ? 
opportunity to review the proposed scope 
of work, including applicable propos.l 
evaluation criteria. A written technical 
evaluation should be submitted to th 
contracting officer by the program office 
showing the ratings of the firm* in de¬ 
scending order of preference. At the 
request of the program director, the pro¬ 
curing activity may require that written 
technical proposals be submitted. In Unit 
event, the provisions of paragraph (a) 
(2) <UJ) of this section will apply. The 
highest rated firm shall be selected for 
preparation of a cost proposal and fur¬ 
ther negotiation. In the event that then* 
U a tie, SBA sliail make the selection, 

(hi) $100.000—$200,000. Within this 
dollar range, the MBC. in consultation 
with the program director and with the 
concurrence of the Contracting Officer, 
shall nominate three firms, when practi¬ 
cable, for the purpose of holding tech¬ 
nical discussions. These discussion* 
should be held after the firms have had 
a reasonable opportunity to review the 
proposed scope of work, including appli¬ 
cable proposal evaluation criteria. If the 
result* of the technical discussions are 
satisfactory, the firms should be re¬ 
quested to submit written technical pro¬ 
posals. in order to determine the firm 
with the capability that promises the 
greatest value to the Government in 
terms of possible performance. A writ¬ 
ten technical evaluation should be sub¬ 
mitted to the Contracting Officer by the 
program office, showing the ratings of 
the firms In descending order of pref¬ 
erence. The highest rated firm shall be 
selected for further preparation of a 
cost proposal and negotiation. In the 
event there is a tie. SBA shall make the 
selection. 

<iv> $200,000 and above. Within this 
dollar range, the MBC. in consultation 
with the program director, and with the 
concurrence of the Contracting officer, 
shall nominate five firms, when prac¬ 
ticable. for the purpose of holding toch- 
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tiicttl discussion*. There discus ions 
should be held after the firms have had 
a reasonable opportunity to review the 
proposed scope of work, including appll- 
cable proposal evaluation criteria. If the 
results of the technical discussions are 
satisfactory, the firms should be re¬ 
quested to submit written technical pro¬ 
posals in order to determine the firm 
with the capability that promises the 
greatest value to the Government in 
terms of possible performance. A written 
technical evaluation should be submitted 
to the Contracting Officer by the pro¬ 
gram office, showing the ratings of the 
firms in descending order of preference. 
The highest rated firm shall be selected 
for further preparation of a cost pro¬ 
posal and negotiation. In the event there 
is a tie. SBA shall make the selection. 

(3) MBC’g shall be responsible for 
Immediately notifying DMBA by phone 
whenever requirements amounting to 
$500,000 or more are being considered 
for award under the 8(a> program. 

<b) Offering letter . (1) When a deci¬ 
sion has been made by the MBC. program 
director, and cognizant procuring ac¬ 
tivity, to process a procurement through 
the Small Business Administration, un¬ 
der provisions of Section 8(a) of the 
Small Business Act, the cognizant pro¬ 
curing activity shall promptly furnish the 
applicable SBA office a letter offering the 
procurement to the SBA. with an infor¬ 
mation copy to DMBA and to the MBC. 
The offering letter should transmit the 
complete procurement package. Addi¬ 
tionally. the offering letter should in¬ 
clude. but not necessarily be limited to. 
the following: 

<i> A description of work to be per¬ 
formed or items to be delivered; 

(ii) The name of the firm(s) nomi¬ 
nated for technical competition or award 
(If only one firm is nominated, a writ¬ 
ten justification must be included to sub¬ 
stantiate limiting the nomination to one 
eource); 

(Hi) Procuring agency dollar estimate 
of tin? requirement; 

Civ) Procurement history tc-g., first 
time offered. Item or services not pres¬ 
ently being provided by a small business 
firm, etc.); 

(v) Period of performance; 

<vi) Any special requirement, restric¬ 
tions, or geographical limitations <e-g., 
turn-around time demands a firm within 
two hours travel time, etc.); 

<vll) A statement to the effect that 
public solicitation for the procurement 
has not been issued; 

(viii) A statement to the effect that 
the procurement cannot reasonably be 
expected to be won by an eligible 
8<a> concern under normal competitive 
means. 

<2> Within ten < 10J working days 
After receipt of the o fferin g letter. 8BA 
will acknowledge the HEW offering letter 
and either accept the nominated 8(a) 
firm(s). request ad dition al firms be nom¬ 
inated. or supply HEW with additional 
firm(s) for consideration. If 8BA has not 
acknowledged the offering letter within 
this period, the procuring activity shall 


noUf;* SBA of lnte t to proceed with the 
procurement without further regard to 
the 8<a) procedures. nft?r giving due re¬ 
gard to the urgency of the procurement. 

(3) When SBA notifies HEW that the 
firms nominated for technical competi¬ 
tion are approved, the Con tract Jng Offi¬ 
cer shall hold a technical competition 
among those firms. Cost factory shall not 
be included In the technical proposals 
nor considered In discussions of such pro¬ 
posals. The procurement activity shall 
notify SBA as to the results of the com¬ 
petition. When requested by SBA. the 
procuring activity shall render all possi¬ 
ble assistance to SBA with respect to 
SBA’s negotiation of 8<a> subcontracts. 
However, SBA may delegate negotiation 
responsibility to HEW Upon receipt of 
such delegation, HEW will promptly 
negotiate a contract with the selected 
8(a) firm and forward applicable docu¬ 
mentation to SBA for signature. (See 1- 

1.713- 3.) When HEW forwards an offer¬ 
ing letter to SBA. requiring 8BA to select 
one of three nominated firms (See $ 3- 

1.713- 50(a)(2)(i) above). HEW will ac¬ 
cept for negot iation the firm selected by 
SBA. If HEW forwards to SBA an offer¬ 
ing letter which docs not nominate a 
firm. HEW will accept for regotiation 
the firm nominated by SBA. When SBA 
approves an HEW nomination of only 
one 8(a) firm the contracting officer, in 
coordination with the program official, 
shall promptly request the firm to pre¬ 
pare a cost proposal for negotiation 

<c) Debriefing. A debriefing, when re¬ 
quested in writing, shall be provided by 
the cognizant contracting officer to an 
offeror that has unsuccessfully competed 
for an 8(a) procurement, as prescribed 
in ft 3 -3.103. 

(d) Unacceptable offerors. If it is de¬ 
termined during negotiations that an 
offeror is technically unacceptable the 
procuring activity shall notify promptly 
the SBA. If it appears that an offeror 
would be unable to earn n profit If 
awarded the contract, both SBA and 
DMBA shall be notified. If the offeror 
selected for negotiation is later deter¬ 
mined unacceptable because of technical 
considerations, a new offeror shall be 
Identified after SBA has been notified. 
The second rated offeror in the case of 
$ 3-1.713-50(a> (2) (1), (11). Oil), or (lv), 
shall be selected for consideration as the 
new offeror. 

(e) Liaison wit Is the Small Business 
Administration. <1) Procuring activities 
will maintain a continuous liaison with 
the Office of Business Development. SBA. 
to ensure that the overall goals of each 
agency arc achieved. In the event there 
Is a dispute between a procuring activity 
and an SBA representative regarding 
any aspects of 8(a) contracting, the pro¬ 
curing activity shall promptly notify 
DMBA 

<2) Each 8(a) firm or group of firms 
nominated for a specific 8<a) require¬ 
ment shall be identified to SBA for 
ratification prior to any discussions with 
the firxn(s) about the requirement 

(3) The business development respon¬ 
sibility of SBA requires them to assist in 


and monitor the growth and develop¬ 
ment of each 8(a) firm. It is, therefore 
essential that 8BA be assisted In thi> 
effort, and that the options available to 
HEW through the nomination and selec¬ 
tion process be utilized in a manner that 
would impact on the largest possible 
number of 8(a) firms. 

(f) Arrtvino at contract amount. Con¬ 
tracts will be awarded nt prices which 
are fair and reasonable. 

tg) Contract award. When negotia¬ 
tions have been concluded, the procurim 
activity shall prepare the control 
documents for the prime contract and 
the subcontract Instructions for thr 
preparation and special clauses to be In¬ 
serted In these documents are found in 
« 1-1.713 3. 

<h> Contract modi/leaf ions, tnspec 
£ions , etc. The responsibility for subcon¬ 
tract administration and field inspection 
will, in mo6t cases, be delegated by SBA 
to the applicable procuring activity. Th< 
procuring activity shall keep SBA ap¬ 
prised of all contract modification > 
progress payments, and other pertinent 
data requested. 

U) Subcontract administration. Soin 
firms may need additional munagemeir 
expertise for optimal performance and 
completion of a particular contract 
Therefore, when subcontract adminis¬ 
tration is delegated to HEW by SBA 
the procuring activity shall prompts 
apprise the SBA and DMBA whene'er 
the contractor is experiencing problem* 
SBA should provide necessary technic; ! 
assistance so that contractor can suc¬ 
cessfully complete the contract. 

(J) Contract termination. No final at - 
tlon to terminate an 8(a) contract shall 
be initiated without giving advance no 
tiee to DMBA and SBA. (See paragraph 
(c) of special 8(a) contract condition' 
prescribed by ft l~1.713~3(d).) 

S3—1.713-51 Reporting wjnirrmrnl*. 

Mowthlt Status Rktokt or RwtnwvtN 

Orrmrv and CoHnutcm Awardjcd—8 in 

PftOGKAM 

(a) This report U de*ignod to collect du>i» 
on the current status of 8ta) offers and »(u • 
contracts awarded, on a monthly basis. Re¬ 
port* should Include now contralto, renew¬ 
als. iind modifications, and should be for¬ 
warded In sufficient tlmo to reach the Dlvi 
Rlou of Minority Business Assistance no late 
than 16 calendar days following the end «>i 
the reporting month. 

(1) Agency program; (2) offer numb* 
(eg . 76-0001); (3) date offered to ABA. <4 
requirement; (6) estimated amount; 
status (pending or awarded, or suspemJcJ 
or withdrawn); (7) contract awarded by 
SBA to (name of 3(a) contractor. <"lty 
state); (8) contractor ethnic claaslflcwtlon 
(8) date of award; (10) HKW contract nunv 
her; (11) amount awarded. 

(I) Item (1)—Agency Program: Rntr* 
name of Bureau, Institute. Offices, etc. 

(II) Hein (2) -Self-explanatory 

(III) Item (3)- Date Offered: Enter th 
date shown on the offering letter. 

(Iv) Item (4)—Requirement: Enter a brie' 
description of each procurement requtremci 
offered under section 8(a) of the Small Buai- 
ness Act. < 

(v) Item (6)—Estimated Amount: Enter 
the estimated dollar amount of each 8(a) 
offer. 
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(vt) Item (6) —Status: One of the foi- 
lowing codes should be used to Indicate the 
i urrent status of each 8(a) offer Identified 

tu(4>: 

<a) Pending P—Enter Code P for pend¬ 
ing 8(a) offers Identified in (4). Whenever 
( ode P applies. Items (1) through (6) should 
in completed each month for each 8(a) offer 
until the status U changed from “pending" 
lo Home other status code. 

lb) Awarded A—Enter Code A for each 
8(a) contract awarded during the month. 
Onoe a contract has been awarded and re¬ 
ported a s such, the data for that contract 
mould not be included In succeeding month¬ 
ly reports 

(ci Suspended *8—Whenever an 8(a) offer 
In . u.spcnded. enter Code 8. Including the 
reason for suspending the offer. Items (1) 
through (8) should be completed each month 
far each suspended 8(a) offer until the sus¬ 
pension is lifted or the offer is withdrawn. 

<d) Withdrawn W—Whonever an 8(a) of¬ 
fer l* withdrawn, enter Code W. Including 
the reason for withdrawing the offer, he., 
8(a) approved contractor not available. Once 
an 8(a) offer baa been withdrawn and re¬ 
ported aa such, the data for that offer should 
not be Included In succeeding reports, unlees 
the offer is reinstated at a later date. 

7 Item (7) —Contract Awarded by SBA to— 
Enter the name of the contractor, and the 
name of the city and state In which the con¬ 
tractor Is located. 

8 Item (8)—Contractor Ethnic Classifica¬ 
tion—FOr each contract awarded, enter one 
of the following codes, as applicable, as an 
Indicator of the ethnic characteristics of the 
entrepreneur to whom the contract was 
awarded: 

a. AI—-American Indian. 

b. BA—Black American 

c. MA—Mexican American. 

d O A—Oriental American. 

e. PR—Puerto Rican 

f. OM—Other Minorities 

g. NM—Non-Minority. 

P Item (0)—Date of Award: 5eU-explaaa- 
tory. 

10 Item (10)—HEW Contract Number; 

a. TO the right of the contract number 
indicate whether the contract is a modifica¬ 
tion. 

b. Show contract modification number. 

c. Indicate contract renewal by placing 
fttter modification number the letter U and 
renewal number in parent heals, i.e., 282-70- 

mod-6/(R 3) to indicate modification 
number 6. renewal number 2. 

It Item (II)—Amount Awarded: Self-ex¬ 
planatory. 

On the taut page oj each monthly report, 
enter a nummary of monthly cumulative ac- 
compUthment*. (n thf foltouring format 

* .Cumulative awards, beginning of 

month. 

(Plus) 

I - Awards for current month. 

8- Cumulative awards, end of month. 

8 .... Total offers pending, beginning of 

month. 

(Plus) 

• - .. Offer* lor current month. 

(Lens) 

»• .... Withdrawal*, suspensions, and con¬ 

tracts awarded during the month. 1 

. Total offers pending, end of month. 

Par contracts awarded, deduct the value 
of the original offer. 

Note—A s an additional Hem on the last 
l*ag© of each monthly report, olte any action 
taken to advance the 8(a) program: 1 e.. 


presentations made at staff meetings on be¬ 
half of the 8(a) program. 8(a) seminars con¬ 
ducted, etc. 

It is proposed to add Subpart 3-1.13 to 
Title 41. Part 3-1 as follows: 


Subpjrt £-1.13—Minority Business Enterprise 


Sec. 

3-1.1300 
3-1.1302 
3-1.1302- 1 
3-1.1310 

3-1.1310-2 

S-I.I360 


3-1 1350 1 


Scope of subpart 
Agency program* 

Procedure. 

Subcontracting with minority 
business enterprise. 

Minority business enterprise sub¬ 
contracting program clause. 
Reporting requirements for mi¬ 
nority non-8(a) contracts. 
Monthly report on minority 
business contracts—other than 
8(a). 


Subpart 3*1.13—Minority Business 
Enterprise 

§ .1—1.1.10(1 Scope of «ul»|»art. 

This subpart sets forth policy and pro¬ 
cedures for contracting with minority 
business enterprises other than under 
Section 8(a) of the Small Business Act. 


§ 3—1.1302 Agency program*. 

(ai In accordance with the provisions 
of Executive Order 11625. it is the policy 
of HEW to foster and assist in the estab¬ 
lishment and growth of minority-owned 
and controlled business concerns to the 
maximum practicable extent in order 
that such firms may become self-sustain¬ 
ing. viable, competitive enterprises. 

<b> The Office of Grants and Procure¬ 
ment Management. OASAM-OS. is re¬ 
sponsible lor the general supervision of 
the Department of Health. Education, 
and Welfare Minority Business Enter¬ 
prise Program. Within the Office of 
Grants and Procurement Management. 
(OGPM». the Division of Minority Busi¬ 
ness Assistance <DMBA> Is responsible 
for: (I) Developing and managing the 
HEW Minority Business Enterprise Pro¬ 
gram: <2) providing staff guidance to 
activities of the Department: <3> estab¬ 
lishing effective working relations with 
the minority business community nation¬ 
wide; (4* representing HEW before other 
government agencies on matters primar¬ 
ily affecting minority business affairs; 
and (5) providing data and information 
relating to the minority business program 
to the Secretary^ and alf sources internal 
and external to HEW. As part of these 
responsibilities. DMBA serves as the De¬ 
partment monitor and coordination point 
for all matters concerning the Depart¬ 
ment's Minority Business Enterprise 
program. 


§3-1.1302-1 Procedure. 

<a* In carrying out the Department's 
minority non-8(a) procurement policy, 
procuring activities shall be responsible 
for accomplishing the requirements of 
I 1-1.1302. and submitting copies of semi¬ 
annual reports to DMBA. Reports should 
be forwarded In sufficient time to reach 
DMBA no later than 45 days following 
the close of the reporting period. 


<b» Procuring activities may estab¬ 
lish operating procedures to accomplish 
the requirements of 8 1-1.1302. However, 
a copy of such procedures shall be sub¬ 
mitted to DMBA for review’, prior to 
issuance. 

§3—1.1310 Subron trading with Mi¬ 
nority fltiMnc-* Enterprise. 

§3—1.1310—2 Minor it.* l.titer* 

|»riN* Subcontracting Program (11811**. 

Except for 8(a) contracts: 

(a» Prime contracts which include the 
clause prescribed in f l-1.1310-2<a> shall 
incorporate the clause prescribed in 
$ l-1.1310-2(b» whenever it is antici¬ 
pated that subcontracting will exceed 
$100,000. 

*b) Prime contractors shall be re¬ 
quired to report minority subcontract 
awards on Optional Form 61. (See 1-16. 
804-5.) Negative reports are required. 

(c) Upon receipt of completed Op¬ 
tional Form 61. the procuring activity* 
shall be responsible for submitting a 
duplicate copy of each form to DMBA 
no later than 45 calendar days following 
the close of the semiannual reporting 
period. 

§3—1.1330 Kcporting requirement* fur 
niiitoril> non-g(fl) contract** 

§3—1.1330—1 Mon! Itl) report on mi* 
norit% bu«ine»* contract*—other limit 
»<*). 

Monthly Rreowr or Minokity Bt ^HKv, 
Contracts —Oriixa Than 8(a) 

(а) ThU report l» designed to collect infor¬ 
mation on a monthly basis relating to known 
procurement transactions between HEW and 
minority enterprise*, and minority nonprofit 
organizations, other than those contracts 
awarded under the provisions of Section b(a) 
ot the Small Business Act. Reports should 
b« forwarded In sufficient time to reach the 
Division of Minority Business Assistance no 
later than 15 calendar days following the end 
of the reporting month. 

lb) Report* on non-8(ai minority pro- 
curementa shall include: 

(1) Contractor name and addres* (city and 
state i; 

(2) Contractor's ethnic classification: 

Profit or Non-Profit Organisation; 

i4» Contract Number; 

(5) Requirement; 

(б) Date of Award Negative reports. If nny. 
are required 

(7) Amount Awarded. 

(c) Explanation of item*; 

Item (1) -Self-explanatory 
Item (2>—Contractor ethnic claaftification: 
Pot each contract awarded, enter one of the 
following codes that beat describe* tlio ethnic 
clasAincation of the minority contractor to 
whom the contract was awarded: 

a. AI—American Indian 

b. BA —Black American 

c. MA— Mexican American, 
d OA—Oriental American, 
e PR—Puerto Rican 

f. OM—Other Minorities. 

Item (3) Profit/non-profit organization: 
Enter code **P" for profltmaklng organiza¬ 
tions and code ’ NP * for nonprofit organisa¬ 
tions. 

Item (4)—SeU-explanatory 
Hem (5) —Requirements: Enter a brief, 
explicit description of each requirement. 
Items (8) and (7)— Self-explanatory. 

(PR Doc,77*534 Piled l-5-77;8:45ami 
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DEPARTMENT OF 
TRANSPORTATION 
Coast Guard 
[ 4G CFR Part 12] 

|COD 74-4$| 

ENGINE DEPARTMENT RATINGS 
Notice of Proposed Rule Making 

The Coast Guard Is considering 
amending the regulations concerned with 
the Qualified Member of the Engine De¬ 
partment ratings. This proposed change 
would reduce the number of ratings 
through consolidation in an*effort to 
eliminate certain outdated ratings. 

Interested persons are Invited to par¬ 
ticipate In this rulemaking by submitting 
written comments, data, \1ews. or argu¬ 
ments to the Commandant (G-CMC/81 >. 
US. Coast Guard. Washington. DC. 
20590. Each person or organization »ub- 
nutting a comment should include his 
name and address, identify this notice 
<CGD 74-45), and give reasons for any 
recommendations made. 

Comments received before February 
20. 1977 will be considered before final 
action is taken on this proposal. Copies of 
comments received will be available for 
examination In Room 8117. Department 
of Transportation. Nasaif Building. 400 
Seventh Street. S.W., Washington. D.C. 
This proposal may be changed in the 
light or comments received. 

No hearing is contemplated, but one 
may be held at a time and place set in a 
later notice in the Federal Register. if 
requested by a person or organization de¬ 
siring to comment orally at a public 
hearing and raising a genuine Issue. 

The present regulations provide for 
twelve ratings under the heading of 
Qualified Member of the Engine Depart¬ 
ment. 

It is proposed that the * fireman** and 
"watertender" ratings be consolidated to 
form a new “fireman/watertender*' rat¬ 
ing. 

The “fireman** and “watertender** rat¬ 
ings were previously associated with 
separate functions in the firing and tend¬ 
ing of boiler plants. The duty of the fire¬ 
man was to control the fuel to the boilers 
while the watertender was responsible for 
the water level In the boilers. These two 
functions were often carried out in two 
separate locations due to the design of 
tiie boilers. With modem, locally con¬ 
trolled automatic and semi-automatic 
boiler plants, the need for both a fire¬ 
man and a watertender has been elimi¬ 
nated. Both functions can easily be ac¬ 
complished by one limn. On the few ves¬ 
sels that are still equipped with sepa¬ 
rately located fire rooms and boiler 
rooms, it is felt that since the fireman 
and watertender must work together, 
each should be encouraged to understand 
the duties of the other. The consolidation 
of the ratings is appropriate in all cases. 

The “boilermaker" rating is also as¬ 
sociated with the older type coal or oil 
fired boilers. Underway repairs to boil¬ 
ers were a constant task for the boiler¬ 
maker. The design of modem boilers is 


such that constant repairs arc not antic¬ 
ipated as a daily occurrence. Eliminating 
the “boilermaker** rating would be con¬ 
sistent since this rating is no longer In 
demand. Also, there would no longer be 
the need for requiring a candidate to take 
nn unnecessary examination for boiler¬ 
maker in order to qualify for n 'QMED- 
any" rating. 

In consideration of the foregoing, It 
is proposed that Part 12 of Title 46 of the 
Code of Federal Regulations be amended 
as follows: 

$ 12.15-9 I \m.-Mhdl 

1 By revoking the column entitled 
Fireman*’ in the list in $ 12.l5-9<b*. 

2. By striking the heading of the 
column entitled ' Watertender'* and In¬ 
serting the heading “Fireman• Water- 
tender’’ in place thereof In the list in 
» 12.15-9tb>. 

3. By striking the words “boilermaker 
and”; and by striking the words “those 
ratings", and inserting the words “that 
rating" in place thereof in f 12.15-9<c>. 

4. By amending i 12.15-11 to read as 
follows: 

§12.15—11 (.fitcral respect- 

inc mcrrhanl mariner** document* 
ra dorwd u* qualified member of the 
engine department. 

• • • • • 

<a) Reingerm Uujr engineer. 

<b) Oiler. 

ic) Deck engineer. 

(d) Fireman/ Watertender. 
ic) Junior engineer. 

(f) Electrician 
ig) Machinist. 

<h> Pumpman. 

(1) Deck engine mechanic. 

Q) Engineman 

»80 Stat 973: 46 U.S.C 367. 375. 301a. 416. 
672. 133: 40 U.S.C. 1585(b)<I); 40 CFR 1 46 
<b)) 

Note: The Coast Guard has determined 
that this document docs not contain a major 
proposal requiring preparation of Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Dated December 29.1976. 

' W. M. Benkeht. 

Hear Admiral, UJS. Coast Guard 
Chief , Office of Merchant 
Marine Safety . 

1FR Doc.77-537 Filed 1-6-77;8;45 am) 

FEDERAL COMMUNICATIONS 
COMMISSION 
[ 47 CFR Part 64 ] 

| Docket No. 20828; FCC 76-11811 

COMPUTER INQUIRY 
Order Extending Time for Filing Comments 
Adopted: December 21.1976. 

Released: December 29.1976. 

In the matter of amendment of ! 64.702 
of the Commission’s rules and regula¬ 
tions, Docket No. 20828. 

1. The Commission on November 24. 
1976 determined to reverse the Chief, 
Common Carrier Bureau's rejection of 


AT&T's Dataspeed 40 1 tariif revision 
<AT&T Transmittal No. 12440). In so 
doing we stated our intention to enlarge 
the scope of the recently initiated Com¬ 
puter Inquiry ‘ to include Issues raised 
by devices such as the Dataspeed 40 4 

2. The Commission is currently in the 
process of preparing a supplement to 
the new Computer Inquiry. Tills will, of 
course, become an Integral part of any 
comments the parties will be filing. We 
do not believe that under the present 
schedule sufficient time w r Ul be available 
U> permit the parties a reasonable oppor¬ 
tunity to adequately address the issues 
raised therein. Accordingly. In order to 
allow the parties a reasonable opportun¬ 
ity in which to comment on the issue* 
raised by our forthcoming enlargement, 
the Commission, sua sponte. is extend¬ 
ing the time period for the filing of all 
comments and reply comments in this 
proceeding. 

3. Accordingly, It is hereby ordered. 
That the time for filing comment* and 
reply comments in Docket No. 20828 is 
extended for the reasons Indicated here¬ 
in. 

4 It is further ordered. That interest I'd 
parties shall file comments in Docket No 
20828 on or before April 11. 1977 and 
reply comments on or before May 25. 
1977. 

FEDERAL COMMUNICATIONS 

Commission. 

Vincent J. Mullins. 

Secretary. 

irR Doc.77-462 Filed 1-5-77,8 45 aro| 


[47 CFR Part 73] 

(Docket No. 196671 
BROADCAST LICENSEES 

Maintenance of Certain Program Records; 
Order Extending Time for Filing Reply 
Comments 

Adopted: December 23, 1976. 

Released: December 29, 1976. 

In the matter of petition for rule¬ 
making to require broadcast licensees to 
maintain certain program records 
Docket No. 19667. RM-1475. 

1. On August 24. 1976, the Commission 
adopted a Memorandum Opinion and 
Order and Third Further Notice of Pro¬ 
posed Rule Making In the above-entitled 
proceeding, 41 FR 37344. The date for 
filing comments has expired and the date 
for filing reply comments Is presents 
December 27.1976. 

2. On December 17. 1976, counsel for 
nine broadcast licensees 5 requested that 
the time for filing reply comments be 
extended to and including January 27. 


* Notice of Inquiry and Proposed RulcmoJ * 
Ing. released August 9. 1976 FCC 76-745 
<Docket No. 20828) (41 FR 56226). 

‘ Comhuskcr Television Corporation. Cox 
Broadcasting Corporation. Fetaer Broaden¬ 
ing Company, New bouse Broadcasting Cor¬ 
poration. Palladium Publishing Company. 
Rodiohlo. Incorporated. Scranton Broad¬ 
casters. Inc.. WBNS, TV. Inc. and WJAC. 
Inc. 
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1 !>77. Counsel states that a review of 
comments filed by other parties had in¬ 
dicated that the careful preparation of 
reply comments requires additional time, 
a problem that is increased due to In¬ 
terruptions from the holiday season and 
prior commitments 

3 As a result of the several extensions 
given for the filing of comments in this 
proceeding, those comments are unusu¬ 
ally voluminous requiring more than the 
usual time for preparation of replies. 
Under the circumstances we believe it 
would be appropriate to give additional 
time in which to respond. Accordingly, 
it is ordered . That the time for filing re¬ 
ply comments in Docket 19667 is extend¬ 
ed to and Including January 27. 1977 

4. This action Is taken pursuant to 
authority found in sections 4d>. 5<d) 
«h, and 303(r> of the Communications 
Act of 1934. as amended, and f 0.281 of 
the Commission's rules. 

Federal Communications 
Commission. 

Wallace E. Johnson. 

Chief. Broadcast Bureau. 

|KR Dor 77 403 Filed 1-^77:8:45 am] 


[ 47 CFR Part 73 ) 

| Docket No. 310331 

FM BROADCAST STATIONS IN 
PLYMOUTH, OHIO 

Proposed Table of Assignments 

Adopted: December 17. 1978. 

Released: December 27. 1976. 

In the matter of amendment of 8 73.202 
br, Table of Assignments, FM Broad¬ 
est Stations. (Plymouth. Ohio>. Docket 
No 21023. RM-2778. 

1. The Commission has before it a 
Petition for Rule Making,” ‘ filed on be- 
iialf of WOBL Radio. Inc. <'* *p©tltioncr"), 
licensee of Station WOBL, Oberlln. Ohio, 
proposing the assignment of Channel 
261A at Plymouth, Ohio, approximately 
50 kilometers (30 miles) southwest of 
Oberlln. The assignment could be made 
to Plymouth without affecting any other 
existing FM assignments in the Table. 
Although it would provide fbr additional 
aural broadcast service, it would not pro- 
wde for a first or second such service. 
However, there is no local broadcast serv¬ 
ice in . Plymouth. The preclusion occurs 
only on Channel 261A in a limited area 

orrounding Plymouth. Ohio. 

2. Plymouth (pop. 1.993)’ la located on 
the border between Richland and Huron 
Counties (pop. 129,997 and 49.587. reapec- 
tivelyi some 80 kilometers (50 miles) 
south of the U.8.-Canadian border and 
97 kilometers <60 miles) west of Akron, 
Ohio. 

3. In support of its request, petitioner 
states that Plymouth's population con¬ 
tinues to increase and, according to popu¬ 
lation figures prepared in 1972, by the 
Huron County Regional Planning Oom- 

Publio Notice of the filing of the petition 
Issued on November 3. 1076 (Report No. 

* 014 ). # 

•All population figures are taken from the 
1070 XJB. Census unless otherwise Indicated 


mission. Plymouth's population will in¬ 
crease to 2,300 in 1980. It adds that the 
community is the home of an industrial 
plant, and its growing population also is 
said to serve as a source of manpower for 
Industry in neighboring communities. Pe¬ 
titioner asserts that, although Plymouth 
would be the principal area served by the 
projx>sed channel, it would also provide 
service to seven other nearby communi¬ 
ties. Since Plymouth Is located within 250 
miles of the Canadian-US. border, the 
petitioner's proposal is subject to Cana¬ 
dian approval. 

4. In light of the above information 
and the fact that there is no local broad¬ 
cast transmission service in Plymouth, 
wc believe consideration of the proposal 
for the assignment of Channel 261A to 
Plymouth. Ohio, is warranted. 

5. Accordingly, the Commission pro¬ 
poses to amend the FM Table of Assign¬ 
ments. 8 73.202(b). with regard to the 
community of Plymouth. Ohio, as 
follows: 


City 


ChunnsI No. 
l’rwnt Propoersl 


Plymouth, Ohio. ... V6IA 

6. The Commission s authority to in¬ 
stitute rule making proceedings; show¬ 
ings required, cut-off procedures; and 
filing requirements are contained below 
and arc incorporated by reference 
herein. 

7. Interested parties may file com¬ 
ments on or before January 31, 1977, 
and reply comments on or before Feb¬ 
ruary 22. 1977. 

Federal Communications 
Commission. 

Wallace E. Johnson. 

. Chief. Broadcast Bureau. 

1. Pursuant to authority found in sec¬ 
tions 4<D, 5(d)(1). 303(g> and ir>, and 
307(b) of the Communications Act of 
1934. as amended, and Section 0.281(b) 
(8) of the Commission's rules, it is pro¬ 
posed to amend the FM Table of Assign¬ 
ments, i 73.202(b) of the Commission's 
rulo6 and regulations, as set forth in this 
notice of proposed rulemaking. 

2. Showing required. Comments are in¬ 
vited on the proposal(s) discussed in this 
notice of proposed rulemaking. Propo¬ 
nent (a) will be expected to answer what¬ 
ever questions are presented In initial 
comments. The proponent of a proposed 
assignment Is also expected to file com¬ 
ments even If it only resubmits or incor¬ 
porates by reference its former pleadings. 
It should also restate its present inten¬ 
tion to apply for the channel If it is as¬ 
signed, and, if authorized, to build the 
station promptly. Failure to file may lead 
to denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the consideration 
of filings In this proceeding. 

(a) Counterproposals advanced In this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 


if advanced in reply comments. <8ec 
l 1 420(d) of the Commission rules, i 

<b» With respect to petitions for rule 
making which conflict with the pro¬ 
posals in this Notice, they will be con¬ 
sidered os comments in the proceeding, 
and Public Notice to this effect will be 
given as long as they are filed before the 
date for filing initial comments herein. 
V filed later than that, they will not be 
considered in connection with the deci¬ 
sion in this docket. 

4. Comments and reply comments, 
service. Pursuant to applicable proced¬ 
ures set out in 8 1.415 and 1.420 of the 
Commission's rules and regulations, in¬ 
terested parties may file comments and 
reply comments on or before the dates 
set forth in this notice of proposed rule¬ 
making. All submission by parties to thl> 
proceeding or persons acting on behalf 
of such parties must be made in written 
comments, reply comments, or other ap¬ 
propriate pleadings. Comments shall lie 
served on the petitioner by the person fil¬ 
ing the comments. Reply comments shall 
be served on the personis) who filed com - 
ments to which the reply is directed 
8uch comments and reply comment’ 
shall be accompanied by a certificate o 
service. (See 8 1.420(a). <b> and <c> o( 
the Commission rules. > 

5. Number of copies. In accordant 
with the provisions of f 1.420 of the Com 
mission's Rules and Regulations, an orig¬ 
inal and four copies of all comments, re¬ 
ply comments, pleadings, briefs, or other 
documents shall be fumLshcd tiie Com¬ 
mission. 

6. Public inspection of filings All fil¬ 
ings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference Room 
at its headquarters, 1919 M 8treet. NW 
Washington. D.c. 

|FR Doc 77-404 Piled 1-5-77:8:45 am| 


r 47 CFR Part 73 ] 

(Docket No. 31035} 

FM BROADCAST STATIONS IN 
LANCASTER FENNIMORE, WISCONSIN 

Proposed Table of Assignments 

Adopted: December 22, 1976. 

Released: December 28. 1976. 

In the matter of amendment of 
8 73.202(b), Table of Assignments. FM 
Broadcast Stations. (Lancaster-Fenni- 
morc, Wisconsin), Docket No. 21035. 
RM-2786. 

1. The Commission has before it a pe¬ 
tition filed by Joy Broadcasters (peti¬ 
tioner) proposing the assignment of 
Channel 249A to Lancaster-Fennimore, 
Wisconsin. Lancaster (pop. 3.756> *, seat 
of Grant County (pop. 48.398), is located 
approximately 113 kilometers <70 miles) 


* Public Notice of the filing of the petition 
was Issued on Norembcr 12, 1976 (Report No. 
1016). 

•All population figures are taken from the 
1970 U S Census. 
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west of Madison. Wisconsin. Fennimore. 
located approximately 16 kilometers *10 
miles) north of Lancaster, has a popula¬ 
tion of 1.861. Neither Lancaster nor Fen¬ 
nimore has local broadcast service. 

2. In support of its request, petitioner 
states that the Lancaster-Fennimore 
area is rapidly growing and submits in¬ 
formation with respect to the various fa¬ 
cilities and organizations in the area. It 
also notes that an industrial area is lo¬ 
cated north of the city limits of Lancas¬ 
ter where trailer homes are manufac¬ 
tured. Petitioner asserts that there is a 
need for additional FM broadcast serv¬ 
ice to the area. Petitioner states that It 
will apply for a construction permit 
promptly and expeditiously institute a 
first local FM programming service if 
the channel is assigned. 

3. Although petitioner requests the 
designation of the channel assignment 
to specify Loncaster-Fennimore, if there 
is a problem in that regard, petitioner 
requests that the assignment be pro¬ 
posed for Lancaster, the largest com¬ 
munity. Since there is an inadequate 
showing to support a hyphenated assign¬ 
ment we are proposing to assign the 
channel to Lancaster. Since the com¬ 
munities are located within 10 miles of 
each other, the channel will be available 
for use there or at Fennimore, under the 
provisions of 5 73.203ib) of the rules. In 
view of the foregoing Information and 
the fact that there is no local broadcast 
service in Lancaster or Fennimore. we 
believe the proposal merits exploration 
In a rule making proceeding. 

4. In light of the above, the Commis¬ 
sion proposes to amend the FM Table of 
Assignments. 1 73.202(b), as follows with 
regard to the community of Lancaster. 
Wisconsin. 


CkaniMlXa 


hsmt Propowd 


Uncutfr.Wb....-.2MA 


5. The Commission s authority to in¬ 
stitute rulemaking proceedings; show¬ 
ings required; cut-off procedures; and 
filing requirements are contained below 
and are incorporated herein. 

6. Interested parties may Ale com¬ 
ments on or before February 7.1977, and 
reply comments on or before February 
28. 1977. 

Federal Communications 
Commission, 

Wallace E. Johnson. 

Chief. Broadcast Bureau. 

1. Pursuant to authority found In sec¬ 
tions 4<i>. 5(d) <1), 303<g> and (r). and 
307(b) of the Communications Act of 
1934. as amended, and |0.28i<b><6> of 
the Commission's rules, it is proposed to 
amend, the FM Table of Assignments. 
$ 73.202(b) of the Commission’s rules 
and regulations, as set forth in tills 
notice of proposed rulemaking. 

2. Showings required. Comments arc 
invited on the proposal(s) discussed in 
thi« notice of proposed rulemaking. Pro¬ 
ponent's) will be expected to answer 
whatever questions are presented in ini¬ 
tial comments. The proponent of a pro¬ 
posed assignment Is also expected to flic 
comments even if it only resubmits or 
incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the chan¬ 
nel if it is assigned, and. if authorized, 
to build the station promptly. Failure to 
Ale may lead to denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the consideration 
of filings in this proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 


if advanced in reply comments. <S. e 
I 1.420'd) of Commission rules,* 

»b> With respect to petitions for rule- 
making which conflict with the pro¬ 
posal's) in this notice, they will be con¬ 
sidered as comments i: the proceeding, 
and Public Notice to this effect will be 
given as long cs they ore filed before ihe 
date for filing initial comments herein. 
If filed later than that, they will not be 
considered in connection with the deci¬ 
sion in this docket. 

4. Comments a d reply comments; 
service. Pursuant to applicable proce¬ 
dures set out in Cl 1.415 and 1.420 of the 
Commission's rules and regulations, in¬ 
terested parties may file comments and 
reply comments on or before the date* 
set forth iu this notice of proposed rule- 
making. All submissions by parties to 
this proceeding or persons acting on be¬ 
half of such parties must be made in 
written comments, reply comments, or 
other appropriate pleadings. Comments 
shall be served on the petitioner by the 
person A ling the comments. Reply com¬ 
ments shall be served on the person's) 
who A led comments to which the reply 
is directed. Such comments and reply 
comments shall be accompanied by a 
eertiAcatc of service. (See § 1.420 a). <b> 
and (c> of the Commission rules.) 

5. Number of copies. In accordance 
with the provisions of $ 1.420 of the 
Commission’s rules and regulations, an 
original and four copies of all comment* 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public inspection of filings. All fil¬ 
ings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street 
NW., Washington, D.C. 

[PH Doc. 77-466 Filed l-6-77;«:46 am) 
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CIVIL AERONAUTICS BOARD 

| Docket No. 30228; Order 76-12 1621 

BRITISH AIRWAYS 

Order of Suspension and Investigation 
Regarding Contract Cargo Rates 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C., 
on the 17th day of December 1976. 

On December 2. 1976, British Airways 
filed with the Board a tariff, effective 
January 1. 1977. proposing general ‘ Con¬ 
tract Cargo Rates” * *CCR> and rules, for 
United Kingdom-originating cargo traf¬ 
fic in its Glasgow/London Manchester to 
Boston Chicago / Detroit / Miami / New 
York / Philadelphia / Washington. DC., 
routes on a point-to-point basis. 1 Under 
Uie basic scheme, a CCR shipper would 
do all of the following: «a> Enter into a 
one-year contract with British Airways 
to ship a minimum annual aggregate vol¬ 
ume of cargo *500.000, 1,000.000. or 1.- 
500.000 kilos); * <b> tender the annual 
amount In minimum volume consign¬ 
ments; • and tc) accept low priority, 
‘space available” service for 43 hours 
after tender, and normal priority there¬ 
after. British Airways would then charge 
the CCR shipper, for each qualifying 
shipment/ a variable rate per kilo based 
upon that shipper’s minimum annual 
volume commitment.* 

In support of its proposal. British Air¬ 
ways asserts that CCR produces dis¬ 
counts of 15 to 26 percent below' current 
unit load device rates; that the magni¬ 
tude of these discounts is justified first 
and foremost by the 48-hour “space 
available” rule, which greatly decreases 
the value of CCR service to the shipper; • 


International Cargo Rate* Tariff No. 3. 
C A.B, No. 26. John M 8*jnp*on. Agent. 

No more than 16 percent of the annual 
volume commitment can be shipped in any 
one calendar month. If the CCR shipper fall* 
ihort of the annual volume commitment, he 
nonetheless must pay for the unshipped 
balance. 

• unit load devices of 800 kilo* (type 
8), 1736 kilo* (type 6) or 2100 kilo* (type 8). 
or. subject to a premium, loose consignments 
of at least 600 kilos. 

4 If a shipment la not of an approved con¬ 
figuration. or if the 48-hour “apace avail - 
able 4 * service la refused, then the shipment la 
carried at normal tariff rates and la not 
credited toward the shipper’s annual volume 
commitment. 

For example, the Glasgow-New York CCR 
rate per kilo la 34 pence with a 600.000 kilo 
annual volume commitment. 32 pence with a 
1,000,000 kilo commitment, and 30 pence with 
a 1,500.000 kUo commitment. 

•Citing Deferred Airfreight Case. 23 CA B 
651 (1966). 


that the annual volume commitment un¬ 
dertaken by the shipper justifies a fur¬ 
ther discount because it represents both 
a transfer and a transformation of the 
carrier's “basic load-factor risk” into the 
shipper s risk of not meeting his volume 
commitment or of having to meet hla 
commitment and forego the use of 
cheaper means of transportation, and 
that this assumption of the carrier’s risk 
by the shipper should be reflected in the 
CCR rate: that its proposal is not un¬ 
justly discriminatory because the low pri¬ 
ority service and annual volume commit¬ 
ment of CCR are "fundamental distin¬ 
guishing factor's) ” from normal cargo 
service and thus Justify a different rate: 
that the proposal is reasonable in that 
It will allow r CCR traffic to be moved by 
belly capacity of wide-bodied combina¬ 
tion aircraft that would otherwise fly 
empty, thus meeting the "profit-impact” 
teat: ' that CCR would not divert cargo 
currently moving at normal rates, which 
is for the most part too time-sen?itive to 
travel on a low' priority, "space avail¬ 
able*' basis, but rather would generate 
10.000 metric tons of aJr cargo traffic 
each year, a 20 percent increase; and. 
finally, that the UK. Civil Aviation 
Authority has "enthusiastically wel¬ 
comed” the proposal on a one-year ex¬ 
perimental basis, giving rise to ” felon- 
sidcratlons of comity” in favor of the 
Board’s giving its approval as well. 

Complaints requesting rejection or sus¬ 
pension pending investigation of British 
Airways’ proposal have been filed by Pan 
American World Airways. Inc.. Seaboard 
World Airlines. Inc., and Trans World 
Airlines, Inc.* An answer in support of 
Seaboard's complaint has been filed by 
The Flying Tiger Line Inc. These parties 
assert that British Airways' proposal is 
a discriminatory aggregate weight rule 
"at odds w ith a long line of Board deci¬ 
sions”; 9 that there Is no difference be¬ 
tween CCR service and general or specific 
commodity rate service that could justify 
the lower proposed rate; that British Air¬ 
ways has failed to substantiate Its alleged 
cost savings from CCR service that would 
Justify Its discount, that the proposed 
rate is so uneconomical that it could not 
recover the full cost of service even with 
operations at a 100 percent load factor: 


•Citing Pittsburgh—Philadelphia No-Re*. 
ervation Pare Investigation. 84 CA.B. 606 
(1961). 

•Dockets 30172, 30166. and 30169, respec¬ 
tively. 

• Citing, e g . Revised Aggregate Rates Pro¬ 
poned by WTC Air Freight. Order 73-3-61: 
Aggregate Weight Rule Proposed by Shulmau. 
Inc . 49 CA B. 323 (1968): MulUcharter Cargo 
Rates Investigation. 47 CAB 626 (1967). 


that the proposed rats does not provide 
meaningful or effective deterrents to di¬ 
version of normal cargo traffic: and thst 
the proposed rate will dilute carffo rev¬ 
enues In the markets in question rather 
than generate now traffic. 

Upon consideration of the tariff filing 
the complaints and all other relevant 
matters, the Board has concluded that 
the proposed rates may be unjust, unrea¬ 
sonable. unjustly discriminatory, unduly 
preferential, unduly prejudicial, or 
otherwise unlawful, and should be in¬ 
vestigated. The Board further concludes 
that the rates should be suspended pend¬ 
ing investigation. 

Unjust discrimination prohibited by 
section 404(b) of the Federal Aviation 
Act of 1958 * involves in essence the 
charging of different rates or fares for 
services that ore essentially the same.’ 
Unjust discrimination may take many 
forms, and we need not affix an "aggre¬ 
gate weight rule” or other label to CCR 
in order to see its pervasive discrimina¬ 
tion against small-volume shippers. A 
CCR shipment may move between the 
same points, on the same aircraft and 
with essentially the same ground services 
as an identical regular shipment. The 
CCR shipper, however, gains the advan¬ 
tage of a lower rate because he con tender 
"other unrelated traffic in other mar¬ 
kets" ® and at other times. A small- 
volume shipper who tenders a consign¬ 
ment of acceptable siae and who is willinc 
to consent to 48-hour "space available” 
service still does not qualify for the CCR 
discount because he has no minimal an¬ 
nual volume commitment. Finally, there 
is patent discrimination in CCR rates 
even among CCR shippers, based solely 
upon the level of their minimum annual 
volume commitments. 

The minimum annual volume commit¬ 
ment of the CCR shipper, with its alleged 
assumption of the carrier’s load-factor 
risk, is by itself a factor unrelated to the 
actual physical or administrative han¬ 
dling of CCR cargo, and thus docs not 


“"No carrier or foreign air carrier »halJ 
make. give, or canoe any undue or unreason¬ 
able preference or advantage to any particu¬ 
lar person, port, locality, or description of 
traffic In air transportation In any respect 
whatsoever or subject any particular person, 
port, locality, or description of traffic In air 
transportation to any unjust discrimination 
or any undue or unreasonable prejudice or 
disadvantage in any reepect whatsoever 44 
»* MulUcharter Cargo Rates Investigation. 
47 CAB. at 627-28, See also Transcontinental 
Bus System. Inc. v. CAB.. 383 F 2d 466. 481 
<5th Ctr. 1967). ccrf denied, 390 BL8 920 
(1906). 

* Revised Aggregate Rates Proposed by 
WTC Air Freight. Order 73-2-61, at 2-3. 
w See text at note 6 tupra. 
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establish a different type ol cargo •’serv¬ 
ice." The 48-hour “space available'* rule, 
upon which British Airways relies so 
heavily In It* justification, likewise does 
not create a different type of service. Due 
to the great preponderance of eastbound 
over westbound air cargo traffic over the 
North Atlantic, reflected In IATA and 
U.6 carrier statistics, there is reason to 
believe that there Is an abundance of 
unused westbound capacity In which to 
carry CCR traffic, and this traffic thus 
will not be delayed or otherwise disad¬ 
vantaged by its “low priority*'. However, 
a*, complainant Pan American so aptly 
points out. even if the 48-hour “space 
available" rule were a real difference in 
service that could justify a discount, the 
fact remains that only large-volume 
shippers can obtain this service and at¬ 
tendant discount in the first place. Dis¬ 
crimination of this nature infects the 
entire CCR scheme. Even the minimum 
consignment rules are of little Import, 
since they compare favorably with the 
average transatlantic shipment size. 1 ' In 
sum. there is no feature of CCR which 
makes it a different, less valuable service 
to a shipper than regular cargo service. 
Such alleged differences in service must 
be evaluated in a factual context; they 
cannot create a discreet type of service if 
they are of no practical significance to a 
shipper or if they exist merely on paper/ 1 
Finally, even if these alleged differences 
in service were substantial, the rates are 
AU1 inherently discriminatory because 
they are available only to a select group 
of shippers. 

British Airways has asserted that 
OCR's 48-hour ‘ space available" rule and 
binding annual volume commitment pro¬ 
duce cost savings sufficient to Justify the 
proposal. The carrier, however, has done 
no more than boldly assert that these 
savings exist: it has failed to even 
roughly quantify these cost savings or 
relate them to the amount of the CCR 
discount. British Airways states that the 
48-hour “space available" rule will per¬ 
mit use of the "unused belly capacity of 
its wide-bodied combination aircraft/* 
yet there is no effort made to substanti¬ 
ate this alleged cost savings. This matter 
is of some concern in light of complain¬ 
ant Seaboard's observation that British 
Airways* wide-bodied combination air¬ 
craft cannot carry a type 3 ULD, a 
configuration specifically included in 
CCR. On the other hand, to the extent 
that delay in shipment exists < which, as 
we point out above is doubtful) the 48- 
hour “space available" rule may engen¬ 
der higher costs in warehousing and ad- 


M CJ Order 73- 2-61 at 6 Iti reversing the 
ItiUtul DeoUlon in this case, the Board in¬ 
dicated that ’(tjhe teat for unjust discrim¬ 
ination due* not require that the services 
rendered be Identical, only that they be 
like'/* Facial difference* between two serv¬ 
ices may make them •‘imidenUcal" but do not 
render them * •unlike". 

The qualifying minimum consignments 
ore 1.100 lb®. loose (with a small premium) 
and 1.760 lbs in unit load device® (type 8). 
The average transatlantic shipment shre for 
complainant Seaboard, for example, la 3,000 
lbs. 


ministration. British Airways maintains 
that on annual volume commitment rep¬ 
resents a shifting of risk from carrier to 
shipper which can be translated Into a 
specific cost savings. This claim was 
never developed beyond the theoretical 
stage For example, there is no basis 
shown for Unking 500.000 kilo increments 
of load-factor risk assuagement with the 
2 pence per kilo incremental CCR dis¬ 
count. British Airways* allusion to char¬ 
ter operators and APEX passengers as 
load-factor risk reducers who are re¬ 
warded with lower fares does not estab¬ 
lish the validity of this concept for CCR 
since, as complainant Tram World Air¬ 
lines observes, charterers and APEX 
passengers affect the load factor of a 
specific flight, while the CCR shipper does 
not. 

Data submitted by complainant Sea¬ 
board. and adjusted for the most current 
rate of exchange, indicate that CCR 
yields would range from I3.25r to 17.56c 
per RTM, while its own North Atlantic 
cargo costs, projected for the year ending 
October 31. 1977. are 23.3c per RTM. and 
those of Pan American and Trans World 
Airlines are higher. All complainants 
submitted similar analyses as to the un¬ 
economical nature of CCR. British Air¬ 
ways in its justification merely state* 
that CCR ''satl&flresl the profit-impact 
test . . . based on the costs of any trans¬ 
atlantic cargo carrier." Nowhere does 
British Airways set forth these costs or 
CCR yields: absent such an elementary 
showing, there fs no basis for accepting 
this contention. Further, the 20 percent 
cargo traffic generation estimate for CCR 
again is unsubstantiated Clearly, a gen¬ 
eration estimate of such magnitude can¬ 
not be accepted without a firm showing 
in this regard There Is nothing to indi¬ 
cate that implementation of CCR would 
not dilute U.K.-U.8. cargo traffic rev¬ 
enues to an unacceptable degree. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, as amended, and 
particularly sections 204*n>. 403. 404<b>. 
801. and 1002tJ> thereof: 

ft is ordered. That: 1. An investigation 
be instituted to determine whether the 
rates, charges and provisions on Original 
Title Page, and Original Pages 1 through 
8: and 1st Revised Pages 1. 2. 3, 4. 5. 
and 6 of Tariff C.A8. No. 25, Issued by 
John M. Somiwon. Agent, and rules, reg¬ 
ulations and practices affecting such 
rates, are or will be unjust, unreasonable, 
unjustly discriminatory, unduly prefer¬ 
ential. unduly prejudicial, or otherwise 
unlawful, and. if found to be unlawful, 
to take appropriate action to prevent the 
use of such rates and rules, regulations, 
or practices: 

2 Pending hearing and decision by the 
Board, the tariff provisions specified in 
paragraph l above are suspended and 
their use deferred from December 31. 
1976. to and including December 31.1977,. 
unless otherwrlse ordered by the Board, 
and that no changes may be made 
therein during the period of suspension 
except by order or special permission of 
the Board : 


3. This order shall be submitted to 
the President u and shall become effective 
on December 31. 1976; 

4. Hie Investigation ordered herein be 
assigned for hearing before an adminis¬ 
trative law judge of the Board at a time 
and place hereafter to be designated; 

5. Copies of this order be filed in the 
aforesaid tariff and be served upon 
British Airways, Pan American World 
Airways, Inc., Seaboard World Airlines. 
Inc., Trans World Airlines. Inc., and The 
Flying Tiger Line Inc., which are hereby 
made parties to the investigation; and 

6. Except to the extent granted, the 
complaints in Dockets 30166, 30169. and 
30172 are hereby dismissed. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board 

James R. Dehstine. 

Acting Secretary 
!FK Doc 77-393 riled l-6-77;8:46 onij 


(Docket No 27673: Order 76-12-130J 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Specific Commodity Rates 

Issued under delegated authority De¬ 
cember 23. 1976. 

An agreement has been filed with the 
Board pursuant to section 412<a> of the 
Federal Aviation Act of 1958 ithc Act* 
and Part 261 of the Board’s Economic 
Regulations between various air carriers 
foreign air carriers, and other carrier-., 
embodied in the resolutions of the Traffii- 
Conferences of the International Air 
Transport Association ‘IATA •, and 
adopted pursuant to The provisions of 
Resolution 590 dealing with specific com¬ 
modity rates. 

As set forth in the attachment, the 
agreement extends certain specific com¬ 
modity rates under existing specific com¬ 
modity descriptions, all reflecting reduc¬ 
tions from general cargo rates. The 
agreement was adopted pursuant to un¬ 
protected notices to the carders and 
promulgated in an IATA letter dated De¬ 
cember 9. 1976. 

Pursuant to authority duly delegated 
by the Board in the Board's Regulations. 
14 CFR 385 14. it is not found that the 
subject agreement Ls adverse to the pub¬ 
lic interest or In violation of the Act: 
Provided. That approval is subject to the 
conditions hereinafter ordered. 

Accordingly, it is ordered . That: Agree¬ 
ment 26302. R-l through R-4. is ap¬ 
proved. provided that (a) approval shall 
not constitute approval of the specific 
commodity descriptions contained 
therein for purposes of tariff publica¬ 
tions; »b» tariff filings shall be marked 
to become effective on not less than 30 
days' notice from the date of filing: and 
<c> where a specific commodity rate is 
published for & specified minimum weight 
at a level lower than the general com¬ 
modity rate applicable for such weight. 


'• ThU order was submitted to the Presi¬ 
dent on December 30. 1976. 
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and where a general commodity rate is 
published foi* a greater minimum weight 
at a level lower than such specific com¬ 
modity rate, the specific commodity rate 
shall be extended to all such greater 
minimum weights at the applicable gen¬ 
eral commodity rate level. 

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board's Regulations. 14 CPR 385 50. may 
file such petitions within ten days after 
the date of service of this order. 


This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board unless within such period a peti¬ 
tion for review Is filed or the Board gives 
notice that It will review* this order on 
its own motion. 

This order will be published in the 
Ftderal Register. 

Phyllis T Kay lor. 

Secretary. 


Attachhkkt.— Agrccttu'nt CAB 'H.10S 


Spat I0r ewiiiiuMlity rale 


Acreemwii «*mttaprr Minimum Market 

CJk.ll. ll*iu No. 1 kilogram* weight In 

kilogram* 


turn t Mrkll HINTIN'* ruMMuUITY aif*t|oN 


96aft. v : 

a-i... _ toil 

H-2 . 


R-l. * IOJ4 

K-4_ 2108 


IIS 

na 

27i) 

.mo 

24A 

2i6 

W 

31« 

JftA 

3.JV) 

ISA 


500 C'ofwtohagrn to N*w V«t. 

[Abu liliaM/MM to New York. 

U» Baclwlau to Ncv York. 

jUaljrotu, UlwiJiraii, Dotia to Nrw York. 

Min I® New York. 

It") Kuvm r lo New York 
£2 jMun al toNirw York. 

W> l^juaka to N#w York, 
i.wju Hetnu to New York 


1 8m sp|tlloaViie tariff* fur roni|4e<e romwodlty i|«wrrj|itk>iti. 
« Kiptrra Dec. II, 1977. 


|FR Doc.77-393 Filed 1-5-77:8:45 am| 


(Docket No. 29133; Order 75-12-1561 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Passenger Fares 

Issued under delegated authority De¬ 
cember 29. 1976. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board s Economic 
Regulations between various air carriers, 
foreign air carriers, and other carriers 
embodied in the resolutions of the Joint 
Traffic Conferences of the International 
Air Transport Association (LATA). The 
agreement was adopted at the Composite 
Passenger Traffic Conferences held in 
Miami. Florida during October 1970. 

Agreement C.A.B. 26258. proposed for 
effect April 1, 1977, which only affects 
air transportation indirectly, would re¬ 
validate the present South Atlantic fare 
structure due to expire March 31, 1977. 
through March 31. 1978. 1 In general, 
specified fares would be Increased by four 
percent across the board and applicable 
currency adjustment resolutions would 


1 Certain special fare categories normally 
applicable through April will expire a month 
later on April 30. 1978. 


be amended to reflect the current mone¬ 
tary relationships within the South At¬ 
lantic market area. We will approve those 
portions of the agreement governing 
fares which are combinable with fares 
to/from United States points and thus 
have indirect application in air trans¬ 
portation as defined by the Act. with the 
exception of Resolution 0221 insofar as 
that resolution would establish a three 
percent currency-related surcharge from 
Guam to foreign points in the Western 
Hemisphere via Africa /Asia and the 
South Atlantic. The surcharge from 
Guam parallels a similar surcharge from 
Guam to Asian points which was disap¬ 
proved In Order 74-11-153. November 29. 
1974. and consequently will be disap¬ 
proved herein. 

Jurisdiction will be disclaimed on the 
balance of the resolutions which govern 
noncomblnablc fares and thus have no 
application in air transportation. 

Pursuant to authority duly delegated 
by the Board In the Boards Regulations 
14 CFR 385.14: 

1. It Is not found that the following 
resolutions, incorporated in the agree¬ 
ment indicated, and which have indirect 
application in air transportation as de¬ 
fined by the Act. are adveree to the pub¬ 
lic interest or in violation of the Act: 
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Arreunfutl 

LATA 

CAB 

N* 

pas* 

it-t. 

OWb 

IMU- 

OOldrt 

... .. 

00 lr 

R-4_ 

00] o 

1U.. 

r.-' 

R-i__ 

002 

B-fzr. 

OUn 

R4... — 

0221 

R4.. 

(Me 

R-HL. 

OtHc 


Application 


Soatti Atlantic Special R<!tcliren«§ R« fetation (Tl«*Tn>.. 


1/5* 1/2/3 it* 
Atlantic eu*pt 

TC7 and TCI 
via TC|>. 

1/5; 1/355. 
i/fc i/ia 

- ig; im 

- 1/5; 1/w 

- i>; lAWt 


Booth Atlanta RacAM tor Normal and Special Fart*_ 

HparJa) Kacai* for JT12/13 (South Atlantic) Agfccio#iil ^Nrw).. 

8p*cJal Kac*** tor South Atlantic Affsemaot..... 

Standard Rnralidattou KcaoluUon Smith Atlanta. 

Bpocial RtivaUdaUon K«ohitian (Smith Atlantlir)__ 

FT 123 Construction Kuto lor Farm ltooreru The Booth Atlantic __ 
Arm and TCI (ftflVAliiiatinf and At ending). 

JT12/JTU3 (Smith Atlantic Adjustment Factor* tor Baba ol Fa*- 1/2; I fia, 
mtizm Air Traiiaportatloti (Naw)—eicvpt from iiuam. 

South Atlantic Nom\al rirat-Ctauo Farm ... ML 

South Atlantic Koorxxny—Ctaas Farm_ |/2. 


2. It is not found that the following resolutions, incorporated in the agreement 
Indicated, affect air transportation within the meaning of the Act: 


Asnmmnit 
< All 


IATA 

So. 


Till# 


Application 


fill 

n-u 
r-u. 
n h 


U70y South Atlanl it today Kcoiiomy t luvi EuiiraU*! Faraa (RcvmlidoUmr and 1/1. 
Aitwmdinc). 

071 y South Atlantic 4.VD*} Rconotuy C'laM Kxrurdou Karra <RcraUdaliitjc and 1/2. 

Amending). 

061k South Atlantic &-I)a> tJrmip IndtuHc Tour Farr* (Itrralldatin* and 1/2; l/il 
Anwadira). 

nc*ir K migrant Farm rurtwral To Brarll (Nrrahdatinc and Amondum) t/2. 


3. It is found that the following resolution, incorporated in the agreement indi¬ 
cated. is adverse to the public interest and in violation of the Act: 


AffWiarm IATA TiUa Applhottoo 

CAB No. 


It I* nca rrU/JTia tSouth Atlonuc) Adju*tinmt Factoni for SaW r*r Famrocrr 1/1 r.'/a. 

Air Trmn#|>onaliou (Naw)—From Ouain. 


Accordingly . it is ordered . That: 1. 
Those portions of Agreement C.A.B. 
26258. described in finding paragraph 1 
above, which have indirect application in 
air transportation as defined by the Act. 
be and hereby are approved; 

2. Jurisdiction be and hereby is dis¬ 
claimed with respect to thoee portions of 
Agreement C.A.B. 26258 described in 
finding paragraph 2 above; and 

3. That portion of Agreement C.A.B. 
28258, Rr-8, described In finding para¬ 
graph 3 above be and hereby is disap¬ 
proved. 

Persons entitled to petition the Board 
for review of this order pursuant to the 
Board’s Regulations, 14 CFR 385.50. may 
file such petitions within ten days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above pe¬ 
riod. unless within such period a petition 
for review thereof Is filed or the Board 
gives notice that It will review this order 
on iU own motion. 

This order will be published in the 
Federal Register. 

Phyllis T. Kaylor, 
Secretary. 

f PR Due 77-391 Plied 1-6-77.8:45 am) 


(Docket No. 28666| 

SEATTLE/PORTLAND APAN SERVICE 
INVESTIGATION 

Reassignment of Proceeding 

The United 8tates Civil Service Com¬ 
mission has refused to take favorable ac¬ 


tion on the Board's request to extend the 
period of employment of the under¬ 
signed Chief Administrative Law Judge, 
whose reemployment status is scheduled 
to end on December 31, 1976. Since the 
undersigned will become unavailable to 
the Board as an Administrative Law 
Judge after that date, it is necessary to 
reassign this proceeding. Accordingly, 
this case is reassigned from the under¬ 
signed Chief Administrative Law Judge 
to Administrative Law Judge William J. 
Madden. 

Dated at Washington, D.C.. December 
29. 1976. 

Ross I. Neu mann. 

Chief Administrative Law Judge. 

(FR Doc.77-390 Plied 1-5-77:8:45 am) 


(Docket No. 29428; Order 77-1-4J 

DRUMHELLER AIR SERVICES LTD. 

Statement of Tentative Findings and Con¬ 
clusions and Order To Show Cause Re¬ 
garding Foreign Air Carrier Permit 

Adopted by the Civil Aeronautics Board 
at its office in Washington, DC., on the 
3rd day of January 1977. 

By application filed June 21, 1976. 
Drumholler Air Services Ltd. (Drumhel- 
ler) requests a foreign air carrier permit 
to engage In charter foreign air transpor¬ 
tation with respect to persons and their 
accompanying baggage, and planeload 
charter foreign air transportation with 


1 A copy of the application tin* been trans¬ 
mitted to the President of the United 8tat« 
in accordance with the requirement* of sec¬ 
tion 801 of the Act. 


rc3pc. t to property, between any point or 
points In Canada and any point or points 
In the United States, utilizing "small air¬ 
craft" * pursuant to the Nonschcdulcd Air 
Service Agreement executed on May 8. 

1974. by the Governments of the United 
States and Canada. 

Fitness or Applicant for a Foreign 
Air Carrier Permit 

Drumhelier was Incorporated under 
the Companies Act of Alberta in April 
1972. The Air Transport Committee of 
the Canadian Transport Commission has 
issued license No. A.T.C. 547/76 (CF>. a 
Class 9-4 license which authorizes the 
holder to operate international charter 
commercial air services within the con¬ 
tinent of North America from a base at 
Drumhelier. Alberta, and license No. 
A.T.C. 2216/73 (C>. a Class 4 license 
which authorizes the holder to operate 
charter commercial air services within 
Canada. The Canadian Department of 
Transport. Civil Aviation Branch, has 
Issued Drumhelier Operating Certificate 
Number 3281 which certifies that Drum- 
hellcr Is adequately equipped and able to 
conduct a safe operation. 

The applicant's balance sheet as of 
January 31, 1976, showed total assets of 
$71,328. Total, as well as current, 
liabilities were $74,054 and current as¬ 
sets were459.701. For the period June 1. 

1975, to January 31. 1976. the carrier 
earned revenues of $65,932. of which 
$29,341 was derived from training and 
instruction. It has operating expenses 
during this period of $67,514 resulting In 
an operating loss of $1,582. While th* 
carrier shows a small negative net worth 
and a small operating loss for the most 
recent period, the company appears to 
hove the financial backing of its prin¬ 
cipal shareholder. Furthermore, the 
company’s statement of earnings shows 
that for the 12-month period endin: 
May 31.1075, the company had net earn¬ 
ings of $2,572 and would also have had 
positive earnings for the June 1, 1975- 
January 31. 1976. period were it not for 
an extraordinary loss of $9,506 attrib¬ 
uted to expenses incurred as a result of 
a fire. In addition, the carrier states that 
since its Inception it has always met its 
financial obligations and has never de¬ 
faulted on any commitment to provide 
transportation. We further note that on 
April 5, 1976. the Canadian Transport 
Commission examined the fitness of the 
applicant, and concluded that the carrier 
should be granted an international 
charter license. 

In its application, the carrier slates 
thnt it proposes to make two aircraft 
available for charters to the United 
Stales: <1> A Cessna 177-B. seating ca¬ 
pacity of 4. and a maximum authorized 
takeoff weight of 2.500 pounds, and <2> 
a PA 23/150 Apache, seating capacity of 


1 “Small aircraft'* arc defined by the Nmi- 
acheduled Air Service Agreement as aircraft 
whl'h arc not “large aircraft.” “Large air¬ 
craft” arc defined a* aircraft having both fa) 
a maximum paaaenger capacity of more lhan 
30 seats or a maximum payload capacity at 
more than 7.500 pounds, and (bl a maximum 
authorised takeoff weight on wheels greater 
than 35.000 pounds. 
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4. and a maximum authorized tufceofT 
weight of 3,600 pounds. The applicant 
has had no safety or tariff violations and 
no acidents duiing the last live years. 

"Public Interest" in Award or the 
Authority Sought 

The applicant relies on the Nousched- 
uied Air 8ervice Agreement signed by 
the Government of Canada and the 
United States on May 8. 1974, os the 
baste for the grant of the requested 
authority. The Government of Canada 
has designated the applicant under the 
Agreement to perform charter services 
with small aircraft. 

Ownership a no Controi. or the 
Applicant 

The officers of the corporation are Mr. 
Ronald J Klys. President and Manager, 
and Mr. Robert D. Ross, Secretary and 
Lawyer. Both officers are Canadian 
citizens. The company has i&>ued 20,000 
common shares all of which are owned 
by cither Mr. Klys (19.999 share*) or 
Mr. Ross (1 share*. 

The applicant states that no officer, 
director, or stockholder of Drumheller 
owns any shares of stock or other inter¬ 
est in any U£. air carrier, or in any other 
Canadian or other foreign air carrier, or 
te In any way financially interested In 
any other business related to the com¬ 
mon carriage of goods or persons In 
cither Canada or the United States. The 
applicant is not related by blood or mar¬ 
riage with anyone engaged in any phase 
of aeronautics, either In Canada or the 
United States. 

In view of the foregoing and all the 
facts of record, the Board tentatively 
finds and concludes: 

1. That Drumheller Air Service* Ltd. 
is substantially owned and effectively 
controlled by nationals of Canada; 

2. That it is in the public interest to 
issue a foreign air carrier permit for 
small aircraft operations to Drumheller 
Air Services Ltd authorizing It to engage 
in charter foreign air transportation 
with small aircraft with respect to per¬ 
sons and their accompanied baggage and 
Planeload charters of property between 
any point or points in Canada and any 
point or points in the United States. 

3 That the public interest requires 
that the exercise of the privileges grant¬ 
ed by said permit shall be subject to the 
terms, conditions, and limitations con¬ 
tained in the specimen form of permit 
attached to this order, and to such other 
reasonable terms, conditions, and limi¬ 
tations required by the public interest as 
may from time to time be prescribed by 
file Board: 

4. That Drumheller Air Services Ltd. is 
fit. willing, and able properly to perform 
the above-described foreign air transpor¬ 
tation and to conform to the provisions 
of the Act and the rules, regulations, and 
requirements of the Board thereunder: 

5. That except to the extent granted 
herein, the application of Drumheller Air 
Services Ltd. In Docket 29428 should be 
denied; and 
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6. Thut an evidentiary hearing te not 
required in the public interest." 

Accordingly, it is ordered , That: 

1. All interested persons be and they 
hereby are directed to show cause why 
the Board should not make final the 
tentative findings and conclusions stated 
herein, and why a foreign air carrier per¬ 
mit in the form of the specimen permit 
attached to this order should not, subject 
to the approval of the President pursuant 
to section 801 of the Act. be tesued to 
Drumheller Air Services Ltd.; 

2. Any interested person having objec¬ 
tion to the issuance, without hearing, of 
an order making final the tentative find¬ 
ings and conclusions stated herein shall 
file a statement of objections supported 
by evidenre within 21 days after the 
service of this order. If an evidentiary 
hearing is recuested. the objection 
should state in detail why such hearing 
te considered necessary and what rele¬ 
vant and material facts would be ex¬ 
pected to be established through such 
hearing which cannot be established in 
written pleadings; 

3. If timely and properly supported 
objection* are filed, further considera¬ 
tion will be accorded the matters and 
issues raised by the objections before 
further action te taken by the Board; * 

4 In the event no objections are filed, 
all further procedural steps will be 
deemed to have been waived, and the 
Board may proceed to enter an order in 
accordance with the tentative findings 
and conclusions set forth herein; and 

6. Copies of this order shall be served 
upon Drumheller Air Services Ltd. and 
the Ambassador of Canada in Washing¬ 
ton. D.C. 

This order will be published in the 
Federal Register and will be transmitted 
to the President. 

By the Civil Aeronautics Board 

Phyllis T. Taylor. 

Secretary 


8CKC1MKN PLILMM 
Civil Aeronautics Board 

Permit to Powoom Am Caoriri roa Bmau 
Aircraft Operations 

wound.! r» Am rtrvh iw ltd. 

Is hereby Authorized, subject to the pro¬ 
vision* hereinafter set forth, the provision* of 
the Federal Aviation Act of 2058 and the 
orders, rules, and regulations termed there¬ 
under, to engage in charter foreign air trans¬ 
portation as follows: 

Charter flight* with respect to persons and 
their accompanied tafjmge, and planeload 


'While the Board has not normally used 
show-cause procedures for processing appli¬ 
cations for Initial licenses, the Ua rues Involved 
In the certification of a Canadian nlr tail 
appear uniquely suited to the show came 
procedure* The appUcationa are generally not 
contested, are based on a bilateral agreement, 
and Involve services with small aircraft only. 
Accordingly, we find that show cause proce¬ 
dures arc appropriate for processing these 
kinds of appUcationa. 

4 Since provision 1a made for the filing of 
objection* to this order, petitions for recon¬ 
sideration will not be entertained 
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charter flights with respect to property, be¬ 
tween any point or point* In Canada and an v 
point or point* In the United States. 

The holder shall be authorized to perform 
those types of charter* originating In Canada 
as are now, or may hereafter be. prescribed 
for carriage by small aircraft In Annex B(HI) 
<B) of the Nonachedulcd Air Service Agree¬ 
ment between the United State* and Canada, 
signed May 8. 1974, Including any amend¬ 
ment*. supplements, r ese r vations, or super¬ 
session* to that Agreement: Provided. Thai 
any such charters may be performed only to 
the extent authorized by the Air Carrier 
Regulations of the Canadian Transport Com¬ 
mission applicable to operation* by small air¬ 
craft, and the authority of the holder to per¬ 
form tuch charters shall be subject to Ujo 
Regulation*.' The authority of the holder to 
perform United Btates-origlnating chart*-* 
shall, in accordance with Annex B(III) < A) of 
such Notirtcbeduled Air Service Agreement he 
limited to commercial atr transportation of 
pan*e»gers and their accompanied bagbape 
and property, on a time, mileage or trip basis, 
where the entire planeload capacity of one 
or more aircraft has been engaged by a person 
for his own use or by a person for the trans¬ 
portation of a group of persons and or their 
property, as agent or representative of such 
groups, or such small aircraft operations a- 
may be authorized pursuant to any amend¬ 
ment, supplement, reservation or superses¬ 
sion to that Agreement. 

This permit shall be itub’ect to the fol¬ 
lowing terms, conditions, and limitations; 

(I) In the performance of Ute charter op¬ 
eration* authorized by this permit, the holder 
shall not we *’large aircraft" s* defined 111 
Annex A(I) (A) of theNonrcheduled Air Serv¬ 
ice Agreement between the United Slates 
and Canada, signed May 8. 1974. Including 
amendments, supplements, reservations, or 
superseualons to that Agreement. 

(21 The holder shall not engage in foreign 
air transportation between the United State* 
and any point or points, other than a point 
or points in Canada, or transport any property 
or persons whose Journey. Include* a prior, 
subsequent, or Intervening movement by air 
(except for the movement of pamengcr* in¬ 
dependently of any group) to or from a point 
not In the United States or Canada; ProtHded 
That the Board may. upon application by the 
holder, or by regulation, authorise the per¬ 
formance of charters where such movements 
are Involved. 

(3) The holder shall not perform United 
State*-originating charter flights which at 
the end of any calendar quarter would result 
In the aggregate number of all United 8taten¬ 
or igl ha Ung charter flight* performed by the 
holder on or after May 8, 1974 exceeding by 
more than one-third the aggregate number of 
all Canadian-originating charier flight* per¬ 
formed by the-holder on or after May 8, 1974: 
Provided, That the Board may authorise the 
performance of charter* not meeting the re¬ 
quirement* set forth. For the purpose of 
making such computation the following shall 
apply 

(a) A charter shall be considered Co ori¬ 
ginate In the United States (or Ournda) if 
the passenger* or property are first taken «m 


1 Annex B(IH)(B) presently authorises 
Cm utdisu-originating small aircraft charters 
or the types prescribed in section (II) (B); 
but only to tbe extent applicable to small 
aircraft pursuant to Canadian Transport 
Commission Regulations The applicable 
types of charter* presently authorized are: 
Single Kntlty Pa&aenger. Single Entity Prop¬ 
erty. Pro Rata Common Purpose, and Inclu¬ 
sive Tour. (In some Instances split passenger 
charter* sre authorized.) 
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board In IhiU country. Md shall bo ccm*id- 
rrrd u one flight whether the charter be 
one-way, round-trip, circle tour, or open jaw, 
even U a separate contract if entered Into 
for a return portion of the charter trip from 
Canada (or the United fltntee). 

<b) The computation shall be made sepa¬ 
rately for (I) “imil! aircraft" flight!* of per¬ 
sona; and (II) "small aircraft" (Ughb of 
property. 

(c) In the case of a lease of aircraft with 
crew for the performance of a charter flight 
on behalf and under the authority of an¬ 
other carrier, the flight shall be included In 
the computation If the holder Is the leasee, 
and ahall not be Included tf the bolder is the 
lessor 

(d) There shall be excluded from the com¬ 
putation T 

(l> Plight* utilising aircraft haring a 
maximum authorized takeoff weight on 
wheels (m determined by Canadian Trans¬ 
port Commission Regulations) not greater 
than 18.000 pounds: and 

(U) Plights originating at a United States 
terminal point of a route author bred pursu¬ 
ant to the Air Tranenort C ervices Agreement 
between the United States and Canada, signed 
January 17, 1088. as amended, or any agree¬ 
ment which may sunersede it. or any supple¬ 
mentary agreement thereto which establishes 
obligations or privileges thereunder (If. pur¬ 
suant to any such agreement, the holder also 
holds a foreign air carrier permit authorizing 
individually ticketed or Individually way- 
billed service over such route, and provides 
some scheduled service on any route pursu¬ 
ant to any such agreement), when euch 
flights serve either (a) a Canadian terminal 
point on such route, or (b) any Canadian 
intermediate point authorized for service on 
such route by such foreign air carrier permit 

(4) The holder may grant stopover privi¬ 
leges at any point or points in the United 
States only to passengers and their accompa¬ 
nied baggage moving on a Canadian-origi¬ 
nating flight operating under a con tract for 
round-trio charter transportation to be pro¬ 
vided solely by the holder and as to which 
the Bam© aircraft stays with the passengers 
throughout the loumey: Prortded. That the 
Board may authorise the performance of 
charters not meeting the requirement* set 
forth. 

(5) The Board, by order or regulation and 
without hearing, mav require advance ap¬ 
proval of individual charter trips conducted 
by the holder pursuant to the authority 
granted by tills permit. If It finds such action 
to be required In the public Interest. 

(8) The holder shall conform to the air¬ 
worthiness and airman competency require¬ 
ments prescribed by tbs Government of 
Canada for Canadian Internationa) air serv¬ 
ice. 

(7) This permit ahall be subject to all ap¬ 
plicable provtaionn of any treaty, convention, 
or agreement affecting international air 
transportation now In effect, or that may be¬ 
come effective during the period this permit 
remains in effect, to which the United 8Uto» 
and Canada shall be parties 

<6) ThU permit shall be subject to the 
condition that the holder shall keep on de¬ 
posit with the Board a signed counterpart 
of CAB Agreement 18000. an agreement relat¬ 
ing to Mobility limitations of the Warsaw 
Convention and the Hague Protocol approved 
by Board Order E 23880 May IS, 1088. and a 
signed counterpart of any amendment or 
amendments to euch agreement which may 
be aproved by the Board and to which the 
holder become* a party. 

(8) The holder (I) shall not provide for¬ 
eign air transportation under this permit 
unless there Is In effect third-party liability 
Insurance In the amount of *1,000.000 or 


more to meet potential liability &uttn» mhlcti 
may arise In connection with Its operations 
under this permit, and unless there la on file 
with the Docket Section of the Board it state¬ 
ment showing the name and address of the 
insurance carrier and the amounts and liabil¬ 
ity limits of the third-party liability Insur¬ 
ance provided, and (7) shall not provide for¬ 
eign air transportation with respect to per¬ 
sons unless there la In sffset liability insur¬ 
ance r.ufflclent to cover the obligations 
assumed in CAB Agreement 18900. and unleas 
there U on flle with tho Docket Section of 
the Board a statement showing tho name and 
address of tho insurance carrier and the 
amounts and liability limits of the passenger 
liability Insurance provided. Upon request*, 
the Board may authorize the holder to supply 
the name and address of an insurance syndi¬ 
cate In lieu of the names and uddreoues of 
the member insurers. 

(10) By accepting this permit, the bolder 
waives any right It may poeaett* to assert any 
defense of sovereign Immunity from suit in 
action or proceeding Instituted against 
the holder In any court or other tribunal in 
the United States (or Its territories or 
possessions) hosed upon any claim arising 
out of operations by the bolder under this 
permit. 

The exercise of the privileges granted by 
this permit shall ha subject to such other 
reasonable terms, conditions, and limitations 
required by the public interest as may from 
time to time be prescribed by the Board. 

ThU permit shall become effective on 

....._ Unless otherwise terminated at 

an earlier data pursuant to the terms of any 
applicable treaty, convention, or agreement, 
this permit shall terminate (1) upon the ef¬ 
fective date of any treaty, convent ion, or 
agreement, or amendment thereto, which 
shall have the effect of eliminating the 
charter foreign air transportation hereby au¬ 
thorised from the transportation which may 
be operated by carrlera designated by the 
Government of Canada (or In the event of 
the elimination of port of the charter foreign 
air transportation hereby authorised, tho au¬ 
thority granted herein shall be terminated 
to the extent of ouch elimination), or (2) 
upon the effective date of any permit granted 
by the Board to any other carrier designated 
by the Government of Canada In lieu of the 
holder hereof, or (3) upon the termination 
or expiration of the Nonocheduled Air Service 
Agreement between the United States and 
Canada, signed May 8. 1974: Provided. Aotr- 
erer. That clause (3) of this paragraph shall 
not apply If. prior to the occurrence of the 
event specified In clause (3), the operation 
of the foreign air transportation herein au¬ 
thorized becomes the subject of any treaty, 
convention, or agreement to which the United 
States and Canada are or shall become 
parties. 

In Witness whereof, the Civil Aeronautics 
Board has caused this permit to he executed 
by the Secretary of the Board, and the seal of 
the Board to be affixed hereto, on tho 


Secretary 

rra Doc.77-488 Piled 1-8-77,8:45 am) 


DEPARTMENT OF COMMERCE 

National Bureau of Standard* 

FEDERAL INFORMATION PROCESSING 
STANDARDS COORDINATING AND AD¬ 
VISORY COMMITTEE 

Termination 

Pursuant to lection 14 of the Federal 
Advisory Committee Act, 5 U.8.C. App. I 


•8iipp. V. 1975). notice Is hereby given 
that the Pederal Information Processing 
Standards Coordinating and Advisory 
Committee (FTPSCAC) was terminated 
on December 31, 1978. 

This committee was originally chart¬ 
ered In January 1973 for the purpose of 
advLving the Secretary of Commerce on 
matters relating to the nation's needs 
with respect to Federal Information 
Processing (automated data processing 
< ADP)) standards, and to assist the Sec¬ 
retary' In carrying out his responsibility 
under section 111(f) of the Federal Prop¬ 
erty and Administrative Services Act of 
1949. as amended <70Stat. 1137; 40 U.8.C 
759(f)). 

The activities of FIPSCAC have come 
to deal almost exclusively with ADP 
standards problems of the Federal agen¬ 
cies. For this reason, it was no longer 
consi dered necessary to continue 
FIPSCAC as an advisory committee un¬ 
der the Federal Advisory Committee Act 

Dated: December 23. 1976. 

Ernest Ambler. 

Acting Director 

| PR Doc 77 457 Filed 1-8-77:8:45 «m| 


National Fire Prevention and Control 
Administration 

ADVISORY COMMITTEE ON FIRE TRAIN 
ING AND EDUCATION FOR THE NA 
TIONAL ACADEMY FOR FIRE PREVEN 
TION ANO CONTROL 

Open Meeting 

In accordance with section 10ia> (2) of 
the Federal Advisory Committee Act 
(Pub. L. 9 2-463>. announcement Is made 
of the following committee meeting; 

Name: Advisory Committee on Fire Train 114: 
and Education for tho National Academy 
for Fire Prevention and Control (Com¬ 
mittee). 

Date: January 31. and February 1.1977. 

Place: Press Room. Washington Hotel. 15lb 
Street at Pennsylvania Avenue. N W 
Washington. D.C. 

Time: 8:30 a.m.—8:00 p.m. 

Proposed Agenda 

Overview of National Fire Prevention and 
Control Administration (NFPCA) activi¬ 
ties and programs. 

Overview of the National Academy for Fire 
PrevenUon and Control (Academy) activi¬ 
ties and programs. 

Organizational session to determine Commit¬ 
tee goals and milestones, task assignment* 
and scheduling of future meetings 

The Committee was authorised to be 
established by section 7<k> of the Fed¬ 
eral Fire Prevention and Control Act of 
1974 (Pub. L. 93-498, 88 8tat. 1535. 1ft 
USC. 2201 et scq.. 278 f. g. 42 U.S.C 
290<a>) to inquire Into and make recom 
mendations regarding the desirability of 
establishing a mechanism for accredita¬ 
tion of Arc training and education pro¬ 
grams and courses, and the role which 
the Academy should play if such a mech¬ 
anism is recommended. The Committee 
by law, consists of the Superintendent 
as Chairman and 18 members selected 
from among Individuals and organiza¬ 
tions possessing special knowledge and 
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experience in the Oeld of fire training 
and education or related fields to insure 
a balanced representation of Interests. 

The meeting will be open to the public 
with approximately 20 seats available 
on a first-come, first-served basis. If 
time permits, a period will be set aside 
for oral comments or questions by the 
public. Oral comments or questions shall 
be limited to 10 minutes per comment 
or question. More extensive questions or 
comments should be submitted in writ¬ 
ing before February 28. 1077 and ad¬ 
dressed to: Committee Control Officer, 
Jane Sombcrger, Advisory Committee on 
Fire Training and Education, National 
Academy for Fire Prevention and Con¬ 
trol. P.O. Box 10518, Washington. D.C. 
20038. 

Minutes of the meeting will be pre¬ 
pared by the Committee and will be 
available for public viewing In Room 214. 
National Fire Prevention and Control 
Administration. 2400 M Street. N.W., 
Washington. D C. Copies of the minutes 
will be available upon request 30 days 
after the meeting. 

The public may file written statements 
with the Committee concerning any 
matter pertaining to the Committee's 
responsibilities at any time before or 
after the meeting. 

Dated: January 3.1977. 

Howard D. Tipton. 

Administrator, National Fire 
Prevention and Control Ad - 
ministration. 

|Pit Doc.77 530 Filed 1-8-77;8 45 i»m| 


National Oceanic and Atmospheric 
Administration 

NORTH PACIFIC FISHERY MANAGEMENT 
COUNCIL SCIENTIFIC AND STATISTICAL 
COMMITTEE ADVISORY PANEL 

Public Meetings and Hearing 

Notice is hereby given of a meeting of 
the North Pacific Fishery Management 
Council established by Section 302 of the 
Fishery Conservation and Management 
Act of 1978 (Pub. L. 94-265). 

The North Pacific Council will have 
authority, effective March 1, 1977, over 
fisheries within the Fishery Conserva¬ 
tion Zone adjacent to the State of 
Alaska. The Council will, among other 
things, prepare and submit to the Secre¬ 
tary of Commerce fishery management 
plans with respect to the fisheries within 
its area of authority, prepare comments 
on applications for foreign fishing and 
conduct public hearings. 

The meeting will be held Wednesday 
tlirough Friday, January 28. 27. and 28. 
1977, in Room 808/809 of the Hill Budd¬ 
ing, 6th and O Streets, Anchorage. 
Alaska Tlie meetings will convene at 
8:30 am. and adioum for the day at 
approximately 4:30 p.m. each day. This 
is the third meeting of tlie Council and 
will deal with organIzatlonal issues, con¬ 
sideration of fishery management plans 
being prepared under the direction of the 
Council and review of applications by 


foreign nations to fish within the Fishery 
Conservation Zone adjacent to the 8tute 
of Alaska, If any. 

Proposed Agenda: 1. Selection of 
Executive Director. 

2. Organization and policy matters. 

3. Discussion of management plans 
under preparation by the Council. 

4. Public hearing on management 
plans and other Council matters. 

5. Action, if appropriate, on manage¬ 
ment plans. 

6. Review of foreign fishing applica¬ 
tions. if any. 

A public hearing will be held on Thurs¬ 
day. January 27, beginning at 1:30 p.m 
at tiie same location to hear testimony 
on fishery management plans under de¬ 
velopment by the Council and other 
related Council functions. 

Meetings of two Council Advisory 
bodies will be held concurrently with the 
Council meeting. In addition, one of 
these Advisory bodies, the Scientific and 
Statistical Committee, will meet sepa¬ 
rately beginning nt 1:30 p.m. Monday. 
January 24, through Tuesday. Janu¬ 
ary 25, In Suite 32 in the Post Office Mail 
Building, 333 West 4th Avenue. Anchor¬ 
age. Alaska. They will then meet con¬ 
currently with the Council from Wednes¬ 
day through Friday. January 26, 27, and 
28. 1977, in Room 808/809 of the Hill 
Building. The Scientific and Statistical 
Committee will review fishery manage¬ 
ment plans being prepared under the 
direction of the Council, 

The Advisory Panel will meet concur¬ 
rently with the Council Wednesday. 
Thursday, and Friday, January 26. 27 
and 28. 1077. in the Hill Building. The 
Council meeting and the meetings of 
both Advisory bodies are open to the 
public und there will be seating for ap¬ 
proximately 80 public members avail¬ 
able on a flrsb-comc, first-served basis 
at meetings in the Hill Building. There 
will be sealing for approximately 20 pub¬ 
lic members available on a first-come, 
first-served basis at the meeting of the 
Scientific and Statistical Committee in 
the Poet Office Mall Building. Members 
of the public having an interest In spe¬ 
cific items for discussion are also advised 
that agenda changes are at times made 
prior to the meeting. To receive infor¬ 
mation on changes, if any, made to the 
agenda, interested member* of the public 
should contact: 

Mr. Jim II Bn*rwon National Marine Fish¬ 
eries Sendee. P.O. Box 1666. Juneau. Alaska 

99602. 

until January 17, 1077. Thereafter, they 
should contact Mr. Branson at the: 

North Pacific Regional FbOiitry Management 

Council. P.O. Box 313DT. Anchorage. 

Alaska 90610. 

At the discretion of the Council, in¬ 
terested members of the public may be 
permitted to speak at times which will 
allow the orderly conduct of Council 
business. 

Beginning at 1:30 pm, Thursday, 
January 27, interested member* of the 
public may testify at the public hearing 
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conducted by the Council on matters 
relating to fishery management plan* 
and other Council business. Interested 
members of the public who wish to sub¬ 
mit written comments should do so by 
addressing Mr. Jim H. Branson at the 
above addresses. To receive due consid¬ 
eration and facilitate inclusion in the 
record of the meeting, typewritten state¬ 
ment* which relate to tlie agenda should 
be received within ten days after the 
close of the Council meeting. Other writ¬ 
ten statements may be submitted at any 
time before or after the meeting. 

Winfred H. Mkmohm, 
Associate Director, 
National Marine Fisheries Service 

January 3, 1977. 

fFR Doc.77 468 Filed l-8-77;8 45 tun | 


DEPARTMENT OF DEFENSE 

Department of the Army 

ARMY SCIENTIFIC ADVISORY PANEL 
Closed Meeting 

Name of committee: Army Scientific 
Advisory Panel. 

Date: 7-8 February 1977. 

Place: Lawrence Livermore Labora¬ 
tory. Livermore, CA 94550. 

Agenda: Monday. 7 February 1977 
(0745-1810 hours) and Tuesday, 8 Feb¬ 
ruary 1977 (0745 0915 hours) Presenta¬ 
tions and discussion on "The Army 
Tactical Nuclear Program. M Tuesday. 8 
February 1977 <0930-1145 hours) 

Business Meeting: Feedback Report* 
with Panel discussion on the ASAP 
Summer Study 1976. the Science and 
Technology OMectives Guide, and the 
FTREFINDER Program. 

The presentation* and discussions 
scheduled for 0745-1810 hours. February 
7 will cover Army nuclear policy, doc¬ 
trine. survivability, and nuclear weapons 
effects, options and programs which are 
classified in the interest of national de¬ 
fense. From 0745-0015 hours. February 8 
the presentations and discussions will 
cover nuclear stockpile, security and 
control Issues which are classified in the 
interest of national defense. Tlie 0930- 
1145 business meeting is for receiving and 
discussing reports which are classified in 
the interest of national defense. There¬ 
fore, under the provisions of exemptions 
contained in section 552(b)(1). Title 5 
U.SC.. this meeting Is closed to the 
public. 

Any additional Information concern¬ 
ing tlie meeting may be obtained from 
Dr. Marvin E. Looser, Chief Scientist. 
Department of the Army, Executive Di¬ 
rector, Army Scientific Advisory Panel. 
Washington, DC. 20310, (202) 695-1447 

Dated: December 30, 1976. 

John E. Wagner, 
Colonel , OS. 

Acting Director of Army Research. 

IFR Doc 77-410 Filed 1-5-77,8:45 ami 
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ENVIRONMENTAL PROTECTION 
AGENCY 

|FRL WW 6| 

ALPHA EMOTING HOT PARTICLES 
Respond to Petition 

On February 14, 1974. the Natural Re¬ 
sources Defense Council. Inc. (NRDC). 
petitioned the Environmental Protection 
Agency and the Atomic Energy Commis¬ 
sion to amend their radiation protection 
standards as they apply to so-called "hot 
particles." Le., Insoluble particles of plu¬ 
tonium and other alpha-emitting sub¬ 
stances. Support for the NRDC petition 
was provided in an accompanying tech¬ 
nical report "Radiation Standards for 
Hot Particles." by A. R. Tkmplin and 
T B. Cochran, in which the recommen¬ 
dation was made (and the petition re¬ 
quested) that.wheti hot particles 

are involved the existing radiation 
standards governing plutonium exposure 
should be reduced by a factor of 115.000.** 
The action requested by NRDC was 
M * ' * Intended to be applicable to all 
radionuclides or mixtures thereof capa¬ 
ble of forming hot particles." Of specific 
interest to NRDC was a reduction hi 
maximum permissible concentrations of 
plutonium-239 in air to "protect exposed 
persons from the risk of lung cancer at¬ 
tendant upon exposure to hot particles.* 

EPA acknowledged the petition by let¬ 
ter on March 18. 1974. and subsequent 
correspondence between the Agency and 
NRDC led to the latter's participation 
at the Agency's public hearings on 
Standards for Plutonium in the Environ¬ 
ment. held in February 1975. NRDC sub¬ 
mitted Mippleinental material, dated 
February 24. 1975. for the record which 
elaborated further on the scientific ra¬ 
tionale for the petition before the Agen¬ 
cy 

In May 1974. EPA requested the Na¬ 
tional Academy of Sciences (NAS* to re¬ 
view* the scientific basis for the NRDC 
petition An ad hoc committee was 
formed by the Academy and provided 
with both the original support document 
and later, a copy of the NRDC testimony 
given at the Agency's public bearings. In 
addition. Dn> Tampltn and Cochran met 
with the NAS Committee on July 8 . 1975. 
to discuss scientific aspects of this prob¬ 
lem. Besides the NAS Study, the NRDC 
petition and hypothesis concerning the 
radlocarcinogcnicity of “hot particles" 
engendered widespread scientific Inter¬ 
est. Both the British Medical Radiation 
Council and the U.S. National Council on 
Radiation Protection and Measurement*, 
as well as the Energy Research and De- 
velponient Administration and the Nu¬ 
clear Regulatory Commtesfon. have pub¬ 
lished analyses of the NRDC position. 
While tills Agency has found such re¬ 
ports of interest. It has awaited the re¬ 
sults of the NAS study before deciding 
whnt actions U should take regarding the 
NRDC petition. The National Academy 
of Sciences completed their study in Oc¬ 
tober 1976. and EPA pubibhed the full 
text of their report on December 15.1976 


Copies of the NAS Report an* available 
from the address listed below 

The Academy's Committee has con¬ 
cluded that the result* of a variety of 
animal studies Indicate that the radio- 
carcinogenic potential of insoluble alpha - 
emitting particulates in lung tissue is not 
markedly greater and may be less than 
that due to the same alpha particle ac¬ 
tivity distributed more uniformly in the 
lung. The Committee's analysis ol epi¬ 
demiological data indicates Uuit in man. 
tracheo-bronchial cancers usually result 
from irradiation of the lung and that the 
incidence of rodiution induced tnvdveo- 
bronchial cancer provides a suitably con¬ 
servative basis for estimating the risk 
of cancers In the deep lung where par¬ 
ticles are retained. Based on Us analysis, 
the Committee concluded, "that the evi¬ 
dence does not support the NRDC peti¬ 
tion for a special, lower radiation protec¬ 
tion standard for inhaled alpha-emitting 
particles" and "that if there is a 'hot par¬ 
ticle* risk, it Is small by comparison with 
the lung cancer risk attributable to the 
generalized alpha radiation " The Agency 
agrees with these conclusions 

Based on the scientific evidence as 
evaluated by several national organiza¬ 
tions having competence In the physical 
and biological aspects of plutonium tox¬ 
icity. and particularly that of the Acad¬ 
emy, this Agency believes provision of 
an additional radiation protection 
standard for inhaled alpha-emitting 
particulates is not warranted. There¬ 
fore, the Environmental Protection 
Agency has, by letter of December 10. 
1976. communicated its decision to the 
Natural Resources Defense Council that 
it has denied its petition 
8ingie copies of the report by the Na¬ 
tional Academy of Science entitled 
"Health Effects of AIpUa- Emitting 
Particles In the Respiratory Tract." can 
be obtained from the Director, Criteria 
and Standards Division (AW-460), Of¬ 
fice of Radiation Programs, C.8. Envi¬ 
ronmental Protection Agency, Washing¬ 
ton, DC 20468, 

Dated: December 28. 1976. 

Roof* 8rmow. 

Assistant Administrator for 
Air and Waste Management 

l PR Doc.77-396 Fled 1-5-77.8 45 -u»| 


(FHJL 666 8J 

AMBIENT AIR MONITORING REFERENCE 
AND EQUIVALENT METHODS 

Cancellation of Equivalent Method 
Designation; Preliminary Finding 

Notice is hereby given that EPA bw» 
made a preliminary finding that an 
analyzer previously designated as on 
equivalent method for ambient air moni¬ 
toring does n ot fu lly satisfy the require¬ 
ments Of 40 CFR Part 53 (40 FR 7044. 
February 18. 1975>. Accordingly, EPA Is 
Initiating proceedings to cancel the des¬ 
ignation, as provided in i 53.lt of 40 CHI 
Part 53. The method fct EQ6A-0278-009. 
Thermo Electron Model 43 Pulsed Flu¬ 


orescent SO Analyser." N Alee uf its des¬ 
ignation ox on equivalent method was 
published on February 37. 1976 '41 FR 
8531-2*. - 

EPA's preliminary finding Is based on 
test data and other Information showing 
that, under some conditions, a discrep¬ 
ancy is observed between measurements 
made by the Thermo Electron Model 43 
SO, analyzer and measurements made bv 
various other equivalent method SO 
analyzers located at the same monitoring 
site. Tests by EPA. an independent EPA 
contractor, and by the Thermo Electron 
Corporation definitely confirm the ex¬ 
istence of such discrepancies. Moreover 
simultaneous SO measurements made 
with the SO reference method confirm 
that the discrepancies are due to error hi 
ihe Mode! 43 measurements 

The occurrence of erroneous readings 
on the Model 43 is strongly related to the 
proximity of automotive vehicular traffic 
Thus, the errors have been observed only 
at monitoring sites located near road¬ 
ways or heavy traffic areas. The errors 
appear to be substantially increased by 
factors favoring build up of automotive 
pollutant concentrations—eg . thermal 
inversion, low wind speed, restricted ven¬ 
tilation. increased traffic during “rush 
hours," and traffic signals or stop-and- 
go conditions. The errors always c&um* 
overestimation of the SO levels, and. 
under severe conditions, the readings 
have been iis much as 260 *g/m (0.1 
ppmi over the true SO concentration 
There is no indication of errors tn Model 
43 measurements at sites away from 
automotive traffic 

The cause of the observed errors in 
Model 43 measurements appears to be a 
positive interference from some agent or 
agents generated by automotive traffic 
Laboratory* tests so far seem to rule out 
significant interference from CO. NO. 
fine particulates, and many simple hydro- 
carbons. Recent investigation by the 
Thermo Electron Corporation indicate 
that the Model 43 analyzer responds to 
naphthalene or naphthalene - relate d 
compounds, if contained in some brands 
of gasoline, are the cause of the Inter¬ 
ference near automotive traffic. How¬ 
ever. as of this writing, the exact Identity 
of the interfering substance is still in 
doubt 

EPA hah reviewed the original appli¬ 
cation, test procedures, and test results 
submitted by the Thermo Electron Cor¬ 
poration and used as a basis for the 
equivalent method designation, and finds 
no irregularities. 8ince neither the exist¬ 
ence nor the identity of the interferon! 
was known at the time of the tests, no 
specific interference equivalent test for 
that interferent was conducted (or re¬ 
quested by EPA) under f 53.23<d>. Also, 
an otherwise valid consistent relation¬ 
ship test was carried out by the appli¬ 
cant In accordance with 40 CFR Part 53. 
Subpart C. at a site approved by EPA 
No failures occurred during that test 
The test site, which was thought to meet 
the general requirements for Subpart C 
test sites as specified In 153.30(b), was 
not located near heavy automotive traf- 
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flc. Thus, any errors In the Model 43 test 
measurements wore either too small to 
cause test failures or too small to be 
observed. However, based on the test 
data and other information which has 
recently become available. EPA now con¬ 
cludes that if consistent relationship 
tests were conducted in accordance with 
Subpart C at a site having substantial 
concentrations of automotive emissions, 
the method as it is now constituted would 
fail. Accordingly. EPA is initiating pro¬ 
ceedings to cancel the designation of the 
Thermo Electron Model 43 SO, Analyser 
pursuant to 40 CFR 53.11. 

In accordance with 8 53.11. the appli¬ 
cant. Thermo Electron Corporation, has 
been uotilled of EPA’s preliminary find¬ 
ing and will be afforded a reasonable pe¬ 
riod of time (not less than 60 days* to 
avoid such a cancellation by demon¬ 
strating or achieving compliance with 
the requirements of Part 53. Because of 
the nature of the interference problem, a 
demonstration of compliance with Part 
53 in this case must specifically include 
n consistent relationship test carried out 
at a site which clearly shows substantial 
concentrations of automotive-genorated 
pollutants. Any person having any data, 
information or comments pertinent to 
such a test or to EPA’s preliminary find¬ 
ing is invited to submit them in writing 
to: Director. Environmental Monitoring 
and 8upport Laboratory, Department E, 
MD-76. Research Triangle Park, North 
Carolina 27711. Also, on or before March 
7, 1077. the applicant or any Interested 
person may request a hearing on the 
K.rounds for cancellation of th e Mo del 43 
designation as provided in 40 CFR 53.12. 

After the applicant has been afforded 
an opportunity to avoid cancellation of 
the Model 43 designation as described 
above, EPA will publish a notice of its 
final determination in the Federal Reg¬ 
ister as provided in 40 CFR 53.11. Should 
cancellation of the designation prove 
necessary, EPA will also specify a rea- 
onable period of time during which the 
method (if purchased prior to publica¬ 
tion of the notice of canc ellati on) may 
be used for purposes of 40 CFR 51.17(a) 
as provided in 40 CFR 51.17a(a> (4). 

It Ls EPA’s understanding that the ap¬ 
plicant has developed a device which, 
when installed on a Model 43 analyzer, 
may enable the analyzer to comply with 
the requirements of Part 53. EPA further 
understands that the applicant Intends 
to test a representative analyzer with the 
device installed, and to apply for a new 
equivalent method designation for the 
method as so changed. Tims, should it 
prove necessary to cancel the designa¬ 
tion presently applicable to the Model 43 
^rmlyaer, it is possible that EPA would 
be able to designate a new (i.e„ changed) 
method at the same time it cancels the 
existing designation. 

Until a final detormination on can¬ 
cellation of the existing designation has 
been mode, the question of interim use 
of the method arises. Although there is 
no legal obstacle to use of the method for 
purposes of 40 CFR 51.17(a) unless and 
until the designation Is cancelled (see 


also 40 CFR 51.17a<a)<4>). it is obvious 
that data obtained with the method may 
be invalid to some degree depending on 
the location of the monitoring sites in¬ 
volved. Thus, reliance on such data may 
be unwise. From the information cur¬ 
rently available, it ls difficult to assess 
the impact of the problem at individual 
sites without making appropriate meas¬ 
urement 5 at each site. The following in¬ 
terim guidance Is offered: 

1. At monitoring Rites located away 
from areas of significant automotive traf¬ 
fic. there is currently no reason to ques¬ 
tion the validity of measurements due to 
the problem described. 

2. 8ince monitoring for SO. generally 
need not be carried out near heavy auto¬ 
motive traffic, it may be possible to locate 
or relocate existing Model 43 analyzers 
away from such areas. 

3. Where Model 43 analyzers are or 
have been located in heavy traffic areas. 
It may be possible to estimate the magni¬ 
tude of possible errors by making simul¬ 
taneous SO. measurements with the ref¬ 
erence method or with another equiva¬ 
lent method over a variety of weather 
and traffic conditions. It Is possible that 
meosurement errors are significant only 
during certain periods of the day (e.g., 
commuting periods) or only during cer¬ 
tain weather conditions. Hence, only 
measurements obtained during those 
periods may have to be questioned. Also, 
the effect on 24-hour (or longer) aver¬ 
ages may be minimal. Use of any remain¬ 
ing data that mi ght b e questionable for 
purposes of 40 CFR 51.17(a) Ls not 
recommended. 

Wilson K, Talley, 
Assistant Administrator for 
Research and Development . 

December 30. 1976. 

|FR Doc.77-396 Piled 1-5-77:8:46 am| 


[FRL 067-8) 

STANOAROS OF PERFORMANCE FOR NEW 
STATIONARY SOURCES AND NATIONAL 
EMISSION STANDARDS FOR HAZARD¬ 
OUS AIR POLLUTANTS 

Delegation of Authority to State of Vermont 

On December 23, 1971 (36 FR 24876), 
March 8. 1974 (39 FR 9308*. August 6. 
1975 (40 FR 33152). September 23. 1975 
(40 FR 43850). January 15. 1976 (41 FR 
2232 and 2332). January 26, 1976 (41 FR 
3826). and May 4. 1976 (41 FR 18498), 
pursuant to Section 111 of the Cleon Air 
Act, as amended, the Administrator of 
the Environmental Protection Agency 
(EPA) promulgated regulations estab¬ 
lishing Standards of Performance for 
New' Stationary Sources. On April 6.1973 
(38 FR 8820>. pursuant to Section 112 of 
the Clean Air Act. as amended, the Ad¬ 
ministrator promulgated National Emis¬ 
sion Standards for Hazardous Air Pol¬ 
lutants • NESHAPS > for three pollutants. 
Sections HKc) and 112(d) direct the 
Administrator to delegate his authority 
to implement and enforce NSPS and 
NESHAPS to any State which has sub¬ 
mitted adequate procedures. Neverthe¬ 


less, the Arfmi istrator retains concur¬ 
rent authority to Implement and enforce 
the standards following delegation of au¬ 
thority to the State. 

In September, 1973. the Regional Ad¬ 
ministrator, Region I EPA, forwarded to 
the State of Vermont information setting 
forth the requirements for an adequate 
procedure for implementing and enforc¬ 
ing the standard* for NSPS and NE3 
HAPS. On Mav 6. 1975. representatives 
from EPA and the Vermont Agency of 
Environmental Conservetion (the Agen¬ 
cy) met to discuss these requirements. 
On July 10,1975, the Agency submitted a 
formal request for delegation. However, 
upon review of the request. EPA deter¬ 
mined that the State’s provisions for 
public disclosure of information did not 
meet the criteria necessary for delega¬ 
tion approval. On February 18. 1976, 
representatives from EPA and the Agen¬ 
cy again met to discuss alternate proce¬ 
dures for assuring adequate provisions 
for public disclosure of information. 
After legal interpretations were com¬ 
pleted by both the State and EPA. n 
meeting was held on May ID. 1976 in 
order to agree on the wording and con¬ 
tent of a final delegation request letter. 
At this meeting. Counsel to the Agency 
reiterated his opinion thAt the Agency 
did not have the legal authority to re¬ 
quire sources to meet Federal regula¬ 
tions: however, he believed the Agency 
could assume delegation responsibilities 
for tliose source categories for which the 
State emission limitation was at least as 
stringent as the Federal standard In 
response to the recommendations of their 
counsel, the Agency held a public hear¬ 
ing on June 17, 1976 to discuss, among 
other things, proposed regulatory 
changes which would bring certain State 
regulations into conformance with Fed¬ 
eral NSPS. These regulatory changes 
w ere then promulgated. 

On July 8. 1976. Dr. Martin L, John¬ 
son, Secretary of the Vermont Agency 
of Environmental Conservation, sub¬ 
mitted a request for delegation of au¬ 
thority to the EPA Region I Administra¬ 
tor. The request letter cited the appro¬ 
priate Vermont Statutes and Agency 
regulations which demonstrated the ade¬ 
quacy of the State's procedures. Also in¬ 
cluded in the State’s request was a state¬ 
ment that the Counsel to the Agency of 
Environmental Conservation, who also 
cosigned the request letter, had reviewed 
the Agency’s legal authority and agreed 
that the Agency had the authority nec¬ 
essary to carry out any obligations cre¬ 
ated by the requested delegations. After 
a thorough review of Vermont’s request, 
the Regional Administrator hAs deter¬ 
mined that for the source categories set 
forth in paragraphs (A) and <B> of the 
following official letter to Dr. Martin L. 
Johnson, delegation U appropriate sub¬ 
ject to the conditions set forth in items 
(1) through (10) of that letter: 

Dl Mai tin L. Johnson. Scare (ary 
Agency of Environmental Conservation. 
Montpelier , Vermont. 

Dear Dr Johnson: This U In response to 
your July 8. 1976, letter requesting delega- 
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tlon of authority far implcmc tatlon and 
enforcement of Now Source Performance 
Standards (NSPS) and Implementation of 
National EmUalon Standard* for Haxardou* 
Air Pollutant* (NESHAPS) to the Vermont 
Agency of Environmental Conservation (the 
Agency). 

The Environmental Protection Agency, Re¬ 
gion I, { EPA) has reviewed tho pertinent 
laws or the State of Vermont and the mtea 
and regttlatlon* of the Agency, and haa de¬ 
termined that they provide an adequate and 
effective procedure for Implementation and 
enforcement of the requested NSPS and im¬ 
plementation of the requested NESHAPS by 
i he State of Vermont. Therefore, we hereby 
rrant delegation of the NSPS and NESHAPS 
to the Vermont Agency of Environmental 
Conservation an follows: 

1 A) Authority for all sources located in 
the Slate of Vermont aub)eet to the follow¬ 
ing Standards of Performance for New Sta¬ 
tionary Source* os promulgated in 40 CPR 
Part 60 aa of July 8, 1078: foasll fuel-fired 
steam generators; incinerators: and asphalt 
concrete plant*. 

B) Authority for all field surveillance ac¬ 
tivities for tho Vermont Asbestos Group. 
Inc., mid Rutland Pire Clay Co. aa specified 
til 40 CFR 61.22(a) and 61.22(c) respectively. 
Thl* delegation of authority specifically ex¬ 
cludes the enforcement of any provision 
under 40 CPR Part 61 by the Agency 

ThU delegation la based upon the follow¬ 
ing conditions: 

1. The Agency will continue to submit 
*rmt-annual reports as required to EPA. 

2 Enforcement of NSPS In the State of 
Vermont will lie the primary responsibility of 
the Agency. Tf the Agency determines that 
such enforcement is not feasible and so noti- 
flw EPA. or where the Agency acts In a man¬ 
ner inconsistent with the terms of this dele¬ 
gation. EPA will exercise Its concurrent en¬ 
forcement authority pursuant to 8cction 113 
of the Clean Air Act, ae amended, with 
respect to source* within the State of Ver¬ 
mont subject to NSP8. 

3. Acceptance of this delegation of enu¬ 
merated presently promulgated NSPS and 
NESHAPS does not commit the Vermont 
Agency of Environmental Conservation to re¬ 
quest or accept delegation of future stand- 
.«rd* and requirements. A new request for 
delegation wlU be required for any standard* 
not included in the State's request of July 8. 
1076. and for any delegated NSPS and 
NESHAPS which are revised subsequent to 
July 8. 1076. In addition, a new request will 
be required should the Agency desire dele¬ 
gation of the enforcement of any NESHAPS 
provision. 

4. The Agency will at no time grant a 
variance or waiver from compliance with ap¬ 
plicable NSPS and NESHAPS (40 CPR Parts 
60 and 61). Should the Agency grant such a 
variance or waiver, EPA will consider the 
source receiving such relief to be in violation 
of the applicable Federal regulation and may 
Initiate enforcement action against the 
source puouant to 8ectlon 113 of the Cleon 
Air Act The granting of such relief bv the 
EPA 

ft, The delegation of the State of Ver¬ 
mont does not Include the authority to 
implement and enforce NSPS and NES 
HAPS for sources owned or operated by the 
United States which are located In the 
State. ThU condition In no way relieve* 
any Federal facility from meeting the re¬ 
quirement* of 40 CPR Parts 60 and 61. 

6. The Agency and EPA will develop a 
system of communication sufficient to 
guarantee that each office la fully Informed 
regarding the current compliance statue of 
subject sources in the State of Vermont 


m l regarding interpretation of applicable 
regulations EPA will make determinations 
regarding unique questions of applicability 
of delegated standards when requested by 
the Agency or at other time* as determined 
by EPA EPA will provide technical assist¬ 
ance os necessary to the Agency. The 
Agency will provide the following Infor¬ 
mation. ua a minimum, to EPA: the name 
and address of each facility subject to 
NSPS or NESHAPS; the operational atatus 
of each facility: the compliance status of 
each facility with accompanying explana¬ 
tions of noncompllance where applicable: 
notice of enforcement actions brought 
against faculties subject to delegated 
NSPS; surveillance actions undertaken for 
each faculty; and the results of all reports 
relating to emission data. 

7, If at any time there 1* a conflict be¬ 
tween a State regulation and a Federal reg¬ 
ulation (40 CFR Parts 60 or 61). the Fed¬ 
eral regulation must be applied if it la 
more stringent than that of the State. If the 
State doe* not have the authority to en¬ 
force the more stringent Federal regula¬ 
tion. this portion of the delegation may be 
revoked. 

8 The Agency will utilise the methods 
specified In 40 CFR Part 60 in performing 
source tests pursuant to the NSPS regula¬ 
tions 

0. The Agency -hall apply the criteria of 
no visible asbesto* emission* as specified In 
40 CFR 01.22 (a) and (o) In performing 
field surveillance activities pursuant to the 
NESHAPS regulations os they apply to Ver¬ 
mont Asbestow Oroup. Inc., and Rutland 
Fire Clay Co. 

to. If the Regional Administrator de¬ 
termines that a State procedure for enforc¬ 
ing or implementing the NSPS or NESHAPS 
la Inadequate, or ia not being effectively 
carried out, thin delegation may be re¬ 
voked In whole or In part. Any such revo¬ 
cation shall be effective os of the date speci¬ 
fied In a Notice of Revocation to the 
Agency 

A Notice announcing this delegation 
will be published in the Federal Rcoistee 
in the uear future. The Notice wUl state, 
among other thing*, that, effective im¬ 
mediately, all report* required pursuant to 
the Federal NSPS and NESHAPS from 
sources located In tho State of Vermont 
should be automated to the Vermont 
Agency of Environmental Conservation. 

SI nr* this delegation la effective imme¬ 
diately. there Is no requirement that the 
State notify EPA of Us acceptance Unlem 
EPA receives from the State written notice 
of objection* within 10 days of the re¬ 
ceipt of this letter, the State wUl be deemed 
to have accepted all of the terma of the 
delegation. 

Sincerely yours. 

John A. S. McOunnon, 
Regional Administrator. 

Therefore, pursuant to the authority 
delegated to him by the Administrator, 
the Regional Administrator notified Or. 
Johnson on September 3. 1976. that 
authority to implement and enforce 
specified Standards of Performance for 
New Stationary Sources and implement 
specified National Emission Standards 
for Hazardous Air Pollutants was dele¬ 
gated to the 8tatc of Vermont Agency 
of Environmental Conservation. 

Copies of the request for delegation of 
authority are available for public In¬ 
spection at the U S. Environmental Pro¬ 


tection Agency. Region I Office, John 
P. Kennedy Federal Building, Boston, 
Massachusetts 02203. 

Effective immediately, all reports re¬ 
quired pursuant to the National Emis¬ 
sion Standards for Hazardous Air Pol¬ 
lutants and the Standards of Perform¬ 
ance for New Stationary Sources listed 
in the above letter should be submitted 
to the EPA. Region I Office and should 
also be submitted to the State Agency 
at the following address: Vermont 
Agency of Environmental Conservation. 
Box 489. Montpelier. Vermont 05602 

This notice is issued under the au¬ 
thority of sections 111 and 112 of the 
Clean Air Act. as amended, 42 U.S.C 
1857c-6 and 7. 

Dated: December 6. 1976. 

John A. 8. McGlf.nnov, 

Regional Administrator. 

|FR Doc 77-540 Filed 1-5-77 8:45 am| 


fOPP 420O4B FRL 667-31 

STATE OF SOUTH CAROLINA 

Extension of Contingency Approval of State 
Plan for Certification of Pesticide Appii 
cators 

In accordance with the provisions of 
Section 4< r aW2> of the Federal Insecti¬ 
cide, Fungicide, and Rodcnticide Act 
< FIFRA« as amended (86 Stat. 973: 7 
U.S.C. 136* and 40 CFR Part 171 <39 FR 
36445 (October 9. 1974 > and 40 FR 11698 
(March 12. 19751 > the Honorable Jame> 
B. Edwards. Governor of the State of 
South Carolina, submitted a State Plan 
for Certification of Commercial and Pri¬ 
vate Applicators of Restricted Use Pesti¬ 
cides to tlie Environmental Protection 
Agency <EPA> for approval on a con¬ 
tingency basis, pending promulgation of 
Implementing regulations. On December 
12. 1975, the Regional Administrator. 
EPA Region IV. approved the Plan on a 
contingency basis for a twelve-month 
period. Notice of the approval was pub¬ 
lished In the Fzoekal Register on Janu¬ 
ary 6. 1976 <41 FR U25>. 

The South Carolina Pesticide Control 
Act was passed by the South Carolina 
Legislature on June 4. 1975. Proposed 
regulations for the enforcement of the 
Act have been drafted, public hearing* 
have been held and final regulations arc 
expected to be published by March 1. 
1977. As a result, on December 2. 1976. 
the state of South Carolina requested an 
extension of the South Carolina contin¬ 
gency approval landing final promulga¬ 
tion of regulations. The Agency finds 
that there is good cause for approving 
the request and os such has granted an 
extension until October 20. 1977. 

Dated: December 14, 1976. 

Jack E. Ravan, 

Regional Administrator, 

Region IV. 

(FR Doc.77-478 Filed 1-5-77;8:46 am! 
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FEDERAL COMMUNICATION 
COMMISSION 

STANDARD BROADCAST APPLICATION 

READY AND AVAILABLC FOR PROCESS 

ING 

Adopted: December 23,1976. 

Released: December 29.1976 

The following application specifics the 
i <.rilities of station WKYZ. Madisonville, 
Tennessee, which must cease operation 
after ihe expiration of its operating au¬ 
thority on January 10, 1977, The Com¬ 
mission will accept other applications 
for consolidation with this application 
which propose essentially the same fa¬ 
cilities. 

BP- 20606, NEW. M»dk*omlU*. Tmhims**, 

Mnn Corporation. Aeq: 1260 kHz, 600 W. 

Day 

Pursuant to the provisions of 15 1.227 
«b m 1 > and 1.591»b * of the Commission's 
Rules, ou application, in order to be con¬ 
sidered with this application must be 
tendered no later than February 15,1977. 

The attention of any party in interest 
desiring to file pleadings concerning this 
application, pursuant to section 309<d> 
<1> of the Communications Act of 1934. 
as amended, is directed to « l .580 * I > of 
the Commission's Rules for the provi¬ 
sions governing the time of filing and 
other requirements relating to such 
pleadings. 

Federal Communications 
Commission. 

Vincent J, Mullins. 

Secretary 

| PR Doc.77-532 Piled 1-6-77:8:45 am| 


FEDERAL MARITIME 
COMMISSION 

1 Independent Ocean Freight Forwarder 
Licence No. :!81>) 

All-SON INTERNATIONAL CO. 

Erratum to Order of Revocation 

On December 9. 1976. Mr. Joseph L. 
Alicea. President All-Son International 
Co.. 80-62 Wall Street. New York. N.Y. 
10005, voluntarily surrendered his Inde¬ 
pendent Ocean Freight Forwarder Li¬ 
cense No. 389 for revocation. 

By Order served December 20, 1976, 
revoking the subject license, the effective 
date of revocation was erroneously stated 
to be December 13. 1976. Therefore, the 
Order of December 20. 1976 is hereby 
amended to show the correct effective 
date of revocation to be December 31. 
1976. 

It is ordered. That a copy of this Order 
be published In the Federal Register and 
served upon All-Son International Co. 

Leroy F. Fuller, 
Director. Bureau of 
Certification and Licensing . 

(FR Doc.77-470 Filed 1-5-77:8:45 am| 


AMERICAN EXTORT LINES. INC. AND 
UNITED STATES LINES. INC. 

Agreement Filod 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 


Commit'ion for approval pursuant to 
section 15 of the Shipping Act. 1916, as 
amended »39 8tat 733. 75 Stat 763, 46 
U.S.C. 814 ♦. 

Interested parties may Inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street. N W.. 
Room 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York. N.Y. New Orleans. Louisiana, San 
Francisco, California and 8nn Juan. 
Puerto Rico Comments on such agree¬ 
ments. including requests for hearing, 
may be submitted to the Secretary, Fed¬ 
eral Maritime Commission Washington. 
D.C.. 20573. on or before January 26. 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
cleer and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina¬ 
tion or unfairness with particularity. If 
a violation of the Act or detriment to 
the commerce of the United States Is 
alleged, the statement shall set forth 
with particularity the acts and circum¬ 
stances said to constitute such violation 
or detriment to commerce. 

A copy of any such statement should 
aLso be forwarded to the party filing the 
agreement <as indicated hereinafter) 
and the statement should indicate that 
thLs has been done. 

Notice of agreement filed by: 

Jtunc* N. Jacobi. Esq Kumw and Ash. 1055 

Thom** JcffcmoD Street. NW. Washing¬ 
ton. D.C 20007. 

Agreement 10276 would permit Amer¬ 
ican Export Lines. Inc. and United States 
Lines, Inc., to interchange M • • • cargo 
containers, chassis, trailers and or re¬ 
lated equipment .as circumstances 

may require In accordance with the terms 
of the agreement. 

By Order of the ^ Federal Maritime 
Commission. 

Dated: December 32. 1976. 

Frances C. Hurney. 

Secretary. 

I FR Doc.77 474 Filed 1-5-77:6:45 am | 


INTERNATIONAL MOVERS RATE 
AGREEMENT 

Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1918. as 
amended <39 Stat. 733. 75 Stat. 763. 46 
UB.C.814>. 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Btroet, N.W„ 
Room 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y.. New Orleans. Louisiana. San 
Francisco. California and San Juan, 
Puerto Rico. Comments on such agree¬ 
ments. including requests for hearing, 
may be submitted to the Secretary, Fed¬ 
eral Maritime Commission. Washington. 


D.C.. 20573. on or before January 26. 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
oi* unfairness with particularity. If a vio¬ 
lation of the Act or detriment to the 
commerce of the United States Is alleged, 
the statement shall set forth with partic¬ 
ularity the acts and circumstances said 
to constitute such violation or detriment 
to commerce 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement fas indicated hereinafter* and 
the statement should indteate that thLs 
has been done. 

Notice of agreement filed by: 

Cirroll F. O^noveie, Executive Director. 

Movers' A- WarehousemenAioociatlon of 

America. Inc., Suite 522 Murney Bulldirty 

Washington, D C. 20004 

Agreement No. 8530-3 would extend 
the scope of the International Movers’ 
Rate Agreement to cover through inter- 
modal movements between U.8. and for¬ 
eign inland points as more specifically set 
forth in the agreement. Presently, the 
agreement covers only port-to-port 
movements. 

By Order of Ihe Federal Maritime 
Commission. 

Dated* December30.1976. 

Francis C. Hurney. 

Secretary. 

|FR Dot 77 475 P11f*d 1-5-77:8 45 un| 


LYKES BROS. STEAMSHIP CO.. INC.. 

ET AL 

Agreement Filed 

Notice is hereby given that the fol¬ 
lowing agreement has been filed with 
the Commission for approval pursuant 
to section 15 of the Shipping Act. 1916. 
as amended *39 Stat. 733, 75 Stat. 763. 
46 U.S.C. 8141. 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street, N.W., 
Room 10126: or may inspect the agree¬ 
ment at the Field Office located at New 
York, N.Y., New Orleans. Louisiana. San 
Franciftco. California and Old San Juan. 
Puerto Rico. Comments on such agree¬ 
ments, including requests for hearing, 
may be submitted to the Secretary. Fed¬ 
eral Maritime Commission. Washington. 
D.C. 20573. an or before January' 26, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina¬ 
tion or unfairness with particularity. If 
a violation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par¬ 
ticularity the act* and circumstances 
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said to constitute such violation or detri¬ 
ment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter! 
and the statement should Indicate that 
this has been done. 

Notice of agreement filed by: 

ft. J. Finnan. Pricing Analyst. Lyke* Bro*. 

Steamship Oo.. Inc., Lykcs Center, 300 Poy- 

dra* Street. Nrw Orleans. Louisiana 70130 

Agreement No. 10273 is (1) a discus¬ 
sion and rate agreement among Lykes 
Bros. Steamship Co.. Inc.. Delta Steam¬ 
ship Lines. Inc., and Gulf Caribbean 
Marine Line. Inc. in the trade from U.8. 
Gulf ports to ports In the Dominican Re¬ 
public and Haiti, and (2) a discussion 
agreement among the above-named car¬ 
riers and the United States Atlantic 4 
Gulf/Haiti Conference in the Oulf/Haiti 
trade with agreement by the conference 
to give the other parties 48 hours' ad¬ 
vance notice of rate and tarifT changes. 

By Order of the Federal Maritime 
Commission 

Dated: December 30. 1976. 

Francis C. Hurnky, 
Secretary. 

|FR Doc.77-473 Piled 1-3-77 8:46 am) 


MOVER'S RATE AGREEMENT 
Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. 
as amended (39 Stat. 733. 75 8tAt. 763. 
46 U S.C. 814>. 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street, N.W.. 
Room 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans. Louisiana. San 
Francisco. California and San Juan. 
Puerto Rico. Comments on such agree¬ 
ments. including requests for hearing, 
may be submitted to the Secretary. Fed¬ 
eral Maritime Commission. Washington. 
D.C.. 20573. on or before January 26. 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina¬ 
tion or unfairness with particularity. If 
u violation of the Act or detriment to the 
commerce of the United States is al¬ 
leged, the statement shall set forth with 
particularity the acts and circumstances 
said to constitute such violation or detri¬ 
ment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing 
the agreement (as indicated herelnaf- 
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ter> and the statement should Indicate 
that this has been done. 

Notice of agreement filed by: 

Carroll P Oanovcwe. Executive Director. 

Mover** Ac Warehousemen's Association of 

America. Luc.. Suite 523 Munsey Building. 

Washington. D C. 20004. 

Agreement No. 8540-D would extend 
the scope of the Movers’ Rate Agree¬ 
ment to cover through tntermodal move¬ 
ments between U.8. inland points in the 
contiguous 48 states, on the one hand, 
and inland points in Alaska. Guam. Ha¬ 
waii. Puerto Rico and the Virgin Islands, 
on the other. Presently, the agreement 
covers only port-to-port movements. 

By Order of the Federal Maritime 
Commission. 

Dated: December 30. 1976 

Francis C. Hukkey. 

Secretary . 

| Fft Doc.77-472 Filed 1-6-77:8:45 am| 


SEATRAlN INTERNATIONAL, S.A. AND 
MARITIME y TRANSPORTES HON¬ 
DURAS. S. de R.L. 

Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. as 
amended (39 8tat. 733. 75 Stat. 763. 46 
U.8.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street. N.W., 
Room 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, Louisiana. San 
Francisco. California and Old San Juan. 
Puerto Rico. Comments on such agree¬ 
ments. including requests for hearing, 
may be submitted to the Secretary. Fed¬ 
eral Maritime Commission. Washington. 
D.C.. 20573. on or before January 26. 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or Unfairness with particularity. If a vio¬ 
lation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par¬ 
ticularity the acts and circumstances 
said to constitute such violation or detri¬ 
ment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement tas indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Neal M. Mayer, Enquire. Coloo & Gorrtnrr 
1000 Connecticut Avenue, N.W, Washing- 
ton. D C. 20036 

Agreement No. 10275 between the 
above-named carriers is an equipment 


interchange agreement whereby the 
parties agree to Interchange cargo con¬ 
tainers and/or related equipment ap¬ 
plicable to Sea train's services between 
the United States and Europe and Far 
East on the one hand; and Honduran 
Line's services between the United States 
and the Caribbean. Central and South 
America on the other hand. 

By Order of the Federal Maritime 
Commission. 

Dated: December30.1976. 

Francis C. Hubney. 

Secretary 

|FR Doc.77-471 Filed 1-6-77:8.45 am | 

FEDERAL POWER COMMISSION 

f Docket Noa RP76-15 and RP79-98| 

AiGONOUIN GAS TRANSMISSION CO. 

Certific'vtlon of Settlement Agreement 
December 28. 1976 

Take nolice that on December 6. 1976. 
Presiding Administrative Law Judge 
Israel Convisser certified to the Com¬ 
mission n proposed settlement agreement 
in the captioned proceeding. The settle¬ 
ment agreement was submitted to the 
Presiding Administrative Law Judge bv 
Aieonquftn Gas Transmission Company 
and the Algonquin Customer Group. The 
evidentiary record In thin proceeding 
was certified to the Commission a s well 
as the proposed agreement. 

Conies of the nroposed settlement 
agreement are on file with the Commis¬ 
sion rnd are available for public inspec¬ 
tion. Any person desiring to comment on 
matters contained therein should file 
comments with the Federal Power Com¬ 
mission. 825 North Capitol Street. N.W. 
Washington. DC. 20426, on or before 
January 28. 1077. Any reply comments 
should be filed on or before February 11. 
1977. 

Kenneth F. Plumb. 

Secretary 

I PR Doc.77-107 Filed 1-5-77.8:45 am) 


(Docket Noa RP76-15, et «U| 
ALGONQUIN GAS TRANSMISSION CO. 

Notice of Filing 

December 28. 1976. 

Take notice that on December 6, 1976. 
Algonquin Gas Transmission Company 
("Algonquin Ora"I tendered for filing 
Second Substitute First Revised 8heet 
No. 10-A to Its FPC Ora TarifT. First Re¬ 
vised Volume No. 1. Algonquin Gas states 
that said thrift sheet is being filed to com¬ 
ply with the Commission’s order issued 
October 15. 1976 in the above-captioned 
proceedings rejecting a portion of Sub¬ 
stitute First Revised Sheet No. 10-A to 
its tariff. First Revised Volume No. 1. 
which sheet had been filed September 30. 
1976. 

Algonquin Oas states that Second Sub¬ 
stitute First Revised Sheet No. 10-A con¬ 
tains the amortizing unit adjustment ap¬ 
plicable to the Purchased Feedstock Ad¬ 
justment Clause ("PFAC") based upon 
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the r mount of overcollections undu* *u h 
PFAC during the 1975-76 SNG season, 
together with Interest thereon calculated 
In accordance with the method pre- 
ertbed In the October 15. 1976 order. 
Algonquin Gas states that the instant fil¬ 
ing Is being made without prejudice to 
Its pending application for rehearing of 
;ald October 15. 1976 order. 

Anv person desiring to be heard or to 
in *ke any protest with reference to said 
Ming should on or before January 17. 
1977. file with the Federal Power Com¬ 
mission. Washington. D.C. 20426, a peti¬ 
tion to Intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure < 18 CFR 1.8 or 1.10) and the Regu¬ 
lations under the Natural Gas Act (18 
CFR 157.10». All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not sene to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party In any hearing with respect to the 
Instant filing must file a petition to In¬ 
tervene in accordance with the Commis¬ 
sion's Rules. 

Kenneth F Plumb. 

Secretary. 

|FR Doc.71-522 Filed 1-5-77:8:45 oml 


|Docket No. It 7776. ct al.| 

APPALACHIAN POWER CO- 
Filing of Compliance Report 

December 28.1976. 

Take notice that on December 14.1976. 
Appalachian Powder Company (APCO) 
tendered for filing a refund compliance 
report pursuant to the Federal Power 
Commission’s Order of November 2, 1976, 
approving a settlement agreement in the 
above-captioned docket and Its related 
dockets. 

Any person desiring to be heard or to 
protest said application should file a peti¬ 
tion to intervene or protest with the Fed¬ 
eral Power Commission, 825 North Cap¬ 
itol Street NE., Washington. D.C. 20426. 
In accordance with Sections 1.8 and 1.10 
of the Commission's Rules of Practice 
and Procedures (18 CFR 1.8* 1.10). All 
such petitions or protests should be filed 
on or before January 11. 1976. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to Intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secrefary. 

imDoc.77-501 Filed 1-4-77:8:45aro| 


f Docket No RP76 20 (PGA 77^3) | 

ARKANSAS LOUISIANA GAS CO. 

Filing of Revised Tariff Sheets 

December 29,1976. 

Take notice that on December 13.1976, 
Arkansas Louisiana Gas Company 
< Arklu) tendered for filing in the above 
docket: 

Ninth Rcvt»cd Bhcel No 185 for its Rate 
Schedule X-20 In ita FPC Oiw Tariff Original 
Volume No. 8. 

The proposed tariff sheet is being filed 
to track increases in ArkJas cost of gas 
due to pipeline supplier rate changes. The 
change in Arkla's rates proposed by this 
filing reflects rate increases filed by four 
of Ark la's pipeline suppliers, Tennessee 
Gas Pipeline Company. Texas Eastern 
Transmission Corporation, Texas Gas 
Transmission Corporation and United 
Gas Pipe Line Company. 

The proposed effective date of the 
above described tariff sheet is Janu¬ 
ary L5.1977. 

The company states that copies of the 
revised tariff sheet and supporting data 
are being mailed to the customers af¬ 
fected by the tariff change 

Any person desiring to be heard or to 
protest said filing should file a Petition 
to Intervene or Protest with the Federal 
Power Commission. 825 North Capitol 
Street NE.. Washington, D.C. 20426, In 
accordance with Sections 1.8 and 1.10 of 
the Commissio n s R ules of Practice and 
Procedure <18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before January 12, 1977. Protests will 
be considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make pro- 
testouts parties to the proceeding Any 
person wishing to become a party must 
file a Petition to Intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection 

Kenneth F. Plumb, 
Secretary 

I PH Doc.77-616 Filed 1-5-77.8 45 am] 


IDockotNo. RP74 41 <rOA77 4)) 

ARKANSAS LOUISIANA GAS CO. 

Filing of Revised Tariff Sheets 

December 29, 1976 

Take notice that on December 13.1976, 
Arkansas Louisiana Gas Company 
(Arkla) tendered for filing in the above 
docket: 

12tb Revised Sheet No 44 for 1U Rate 
Schedule* 0-2 In Iti FPC Om Twill Flnt 
Rcrliied Volume No. 1. 

The proposed tariff sheet is being filed 
to track Increases In Arkla's cost of gas 
due to ptpeltne supplier rate changes. 
The change In Arkla’* rates proposed by 


this filing reflects rate increases filed by 
four of Arkla's pipeline suppliers, Ten¬ 
nessee Gas Pipeline Company* Texas 
Eastern Transmission Corporation* 
Texas Goa Transmission Corporation 
and United Gas Pipe Line Company. 

The proposed effective date of the 
above described tariff sheet is January 
16, 1977. 

The company states that copies of Uic 
revised tariff sheet and supporting data 
are being mailed to the customers af¬ 
fected by the tariff change. 

Any person desiring to be heard or to 
protest said filing should file a Petition 
to Intervene or Protest with the Federal 
Power Commission, 825 North Capitol 
Street. N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and MO of 
the Commission's Rules of Practice and 
Procedure <18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on or 
before January 12, 1977. Protests will be 
considered by the Commission In de¬ 
termining the appropriate acUon to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of 
his filing arc on file with the Commis¬ 
sion and are available for public inspec¬ 
tion. 

Kenneth F. Plumb. 

Secretary 

irR Doc.77 513 PtloU 1-5-77:8 tftarol 


| Docket No, F, 8071, B- 8147. K 8250 
KR7rt- 110) 

ARKANSAS POWER & LIGHT CO. 
Filing of Corrections to Compliance Report 
December 28.1976 

Take notice that on December 15, 1976 
Arkansas Power and Light (AP&L • 
tendered for filing corrections to a re¬ 
fund compliance report filed on Decem¬ 
ber 10. 1976, pursuant to the Order 
issued November 15. 1976. approving n 
Settlement Agreement reached in the 
above-numbered dockets. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to Intervene or protest with the JA^deml 
Power Commission, 825 North Capitol 
Street, N.E., Washington. D.C. 20426, In 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure <18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before January 11. 1977. Protest** will 
be considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb* 
Secretary . 

|FR Doc.77-604 Filed 1-6-77^8 45 omj 
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|Dor*et Wo »m4!i| 
CONSUMERS POWER CO. 

Certification of Settlement Agreement 
DecenniE* 29, 1976. 

Take notice that on December 16.1976. 
Presiding Administrative Low Judge 
Orossmun certified to the Commission a 
proixi^ed settlement agreement in the 
above-captioned proceeding which, if 
approved, would resolve all the itMies in 
the proceeding. 

Any person desiring to be heard or to 
protest said agreement'should file com¬ 
ments with the Federal Power Commis¬ 
sion. 825 North Capttol Street. N.B.. 
Washington. D.C. 20126. on or before 
January 12. 1977. Comments will be con¬ 
sidered by the Commission In determin¬ 
ing the appropriate action to be taken. 
Copies of the Agreement are on flic with 
the Commission and are available for 
public Inspection. 

KxNvnrrn F. Plumb, 

Secretary . 

| TO Dac.TV-All Filed 1-9-77.8:4# ami 


{Dock** No. KRTX418I 
DUKE POWER CO. 

Supplement to Electric Power Contract 
December 29. 1976. 

Take notice that Duke Power Com¬ 
pany tendered on December 16. 1976. a 
supplement to Duke Power Company 
Rate Schedule FPC No. 146. The cus¬ 
tomer affected by the supplement is York 
Electric CooixrraUve, Inc. (customer). 
The dates on which these supplement 
changes are to become effective are De¬ 
cember 20. 1976 for Delivery Points No. 
5 and 12, and January 19. 1977 for 
Delivery Points No. 6. 7. 9 and 11. Duke 
Power's contract supplement, agreed to 
by the customer, provides for Increases 
in demands as follows: 


Dufitcmled kilowatts 
From To 


Dftllrnrr P°*«** 


- 

4,708 

ft, BOO 

v • x) | 

? CIO 

a 400 

<*’“ r r 

i.eot 

— 1.400 



ft, 000 

i*r irrrrriri~zmr 

t.«08 

1,400 


Delivery Point No. 8 provides only for 
the SEPA (Southeastern Power Admin¬ 
istration) reallocation of preference cus¬ 
tomer capacity and energy. 

These figures are based on estimates of 
sale* and revenues for the 12 months im¬ 
mediately preceding and for the 12 
months Immediately succeeding the ef¬ 
fective date. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street. N.E.. Washington. D.C. 20426. in 
accordance with I) 1.8 and 1.10 of the 
Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 1.8. 1.10). All such peti¬ 


tions or protests should be filed on or be¬ 
fore January 10. 1977. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but win not serve to make pro¬ 
tectants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission and 
are available for public i nspe c tion. 

Kgwfcrro F. Plumb. 

Secretary 

(FR Doc 77 #28 Piled 1 -8-77.8:4# un) 


(Docket No. ER77-118I 
DUKE POWER CO. 

Supplement to Electric Power Contract 
Dcccmbk* 29.1976. 

Take notice that Duke Power Company 
tendered on December 16. 1976. a sup¬ 
plement to Duke Power Company Rate 
Schedule FPC No. 146. The customer 
affected by the supplement is York Elec¬ 
tric Cooperative. Inc. (customer>, The 
dates on which these supplement changes 
are to become effective are December 20. 
1976 for Delivery Points No. 5 and 12. 
and January 19. 1977 for Delivery Points 
No. 6. 7. 9 and 11. Duke Power's contract 
supplement, a g reed to by the customer, 
provides for Increases In demands as 
follows: 


DwJfT)«U>d kitovttu 
From To 


DNIvery petals 

.*.*» 

7...- *.000 7.400 

9_ _ _ 1.008 1,00 

It_ 4.RJ0 4.000 

IS_ 1. no MR) 


Delivery Point No. 5 provides only for 
the SEPA (Southeastern Power Admin¬ 
istration) reallocation of preference cus¬ 
tomer capacity and energy. 

These figures are based on estimates 
of sales and revenue# for the 12 months 
immediately preceding and for the 12 
months immediately succeeding the 
effective date. 

Any person desiring to be heard or to 
protest said filing should file a petition to 
intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street, N.E., Washington. D.C. 20426. In 
accordance with 8 1.8 and 1.10 of the 
Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 1*. 1.10). All such peti¬ 
tions or protests should be filed on or 
berorc January 10. 1977. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to bo 
taken, but will not serve to make Protes¬ 
tants parties to the proceeding. Any per¬ 
son wishing to become a party must file 
a petition to intervene. Copies of this fil¬ 
ing are on file with the Commission and 
are available for public Inspection. 

Kerncrni P. Plumb. 

Secretary 

IFR Doc.77 -483 Piled 1-5 T7;8:45 arn| 


(Docket No RPT7-17( 

EASTERN SHORE NATURAL CAS CO. 

Order Accepting for Filing *nd Suspender 
Proposed Rate Increase. Granting We ; v 
©r. and Esl^bHshinc Procedures 

DECnrntc 29. 1976 

On November 24. 1976. Eastern Shore 
Natural Gas Company (Eastern Shore) 
tendered for filing certain revised tori 11 
sheets 1 to its FPC Gas Tariff. Original 
Volume No. 1. requested to become effec¬ 
tive on January 1. 1977. For the reason., 
set forth below, the Commission sh»ll 
accept for filing and suspend the subject 
tariff sheets until June 1. 1977.-and es¬ 
tablish procedures to determine the just¬ 
ness and reasonableness of the change 
proposed therein. 

According to Eastern Shore, the pro¬ 
posed trail! changes would increase Its 
revenues from jurisdictional sajes am 
services in the amount of #138.048 an¬ 
nually. based upon costs and sales vol¬ 
umes for (he 12-month period ended 
June 30.1076. as adjusted. Eastern Short* 
states that such increased revenues arc* 
necessary to compensate it for increased 
operating expenses, and to permit It to 
earn an overall return of 9.5 percent, in¬ 
cluding an 113 percent return on com¬ 
mon equity. In addition, the Company 
states that the proposed rate increase 
reflects reduced sales due to projected 
curtailment by its sol© supplier. Trans¬ 
continental Oas Pipe Line Corporation. 

Eastern Shore has requested that the 
Commission waive that portion of 
8 154.63(e) <2><i) oi Us Regulations 
which requires that the end of the 12 
months of actual experience (the M base 
period") be not more than four months 
prior to the filing date of the proposed 
rate increase. In support of this request 
the Company states that the instant 
filing was unavoidably delayed pend in k 
completion of an audit of Ha books for 
the 12 months ended June 30, 1976. Good 
cause having been shown, the subject 
request shall be granted, as hereinafter 
ordered. 

Eastern Shore has also requested waiv¬ 
er of 8 154.63(a) (3) of the Commission's 
Regulations to permit acceptance of its 
filing, as tendered, in the format me- 
scribed for a "Minor rate increase." In 
support of this request, the Company 
argues that the proposed Increase only 
slightly exceeds the #190.000 limit estab¬ 
lished for a "minor- Increase. The Com¬ 
pany states further that the additional 
material required for a "major" rate in¬ 
crease filing* would have substantially 
Increased the cost to prepare the instant 
filing without materially aiding in the 
analysis and review thereof. The Com¬ 
mission's review indicates that good 
cause exists to grant this request for 
waiver, ns hereinafter ordered. 

Review of the ini tan t filing indicate# 
that costs have been classified and allo¬ 
cated according to the unmodified Sea- 


1 Thirty-Seventh Revised Sheot No. 3A and 
Thirty-Seventh Revised POA-1 Sheet Noe. 
1.3 end 3. 
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bvard m thodolOKy.* * The propriety of use 
of such methodology In the Instant case 
must be questioned. Riven the substantial 
curtailment of gas supply projected for 
tiie test period.* Accordingly, the Com¬ 
mission hereby places Eastern Shore on 
notice of Us potential liability for under- 
collections if commodity rate levels lower 
than those produced by the 25/75 United 
methodology “ are placed into effect by 
tlie Company, subject to refund, and 
subsequently found by the Commission in 
this proceeding to be inappropriate. 

Public notice of Eastern Shore's filing 
was issued on December 7. 1976, provid¬ 
ing that any comments, protests or peti¬ 
tions to Intervene should be filed on or 
before December 27. 1976. 

The Commission's review of the In¬ 
stant filing indicates that the proposed 
rate increase has not been shown to be 
just and reasonable and may be unjust, 
unreasonable, unduly discriminatory, 
preferential or otherwise unlawful. Ac¬ 
cordingly. the Commission shall accept 
the revised tariff sheets for filing and 
suspend their use for five months until 
June 1. 1977, when they may become ef¬ 
fective. subject to refund, by motion hied 
in the manner provided by the Natural 
Gas Act. The Commission shall also es¬ 
tablish procedures to determine the law¬ 
fulness of the proposed rate increase. 

The Commission finds: (1) Eastern 
Shore’** proposed revised tariff sheets 
should be accepted for filing and sus¬ 
pended for five months until June 1. 
1977. when they may become effective, 
.subject to refund, by motion filed in the 
manner provided by the Natural Gas Act. 

(2) Oood cause exists to grant Eastern 
Shore’s request for waiver of $ 154.63(e) 
<2) (i) and ft 154.63(a) (3) of the Com¬ 
mission’s Regulations. 

The Commission ordera: (A) Eastern 
8hore*s proposed revised tariff sheets 
are hereby accepted for filing and sus¬ 
pended until June 1. 1977. or until such 
other time as they are mode effective, 
subject to refund, by motion filed In the 
manner provided by the Natural Gas 
Act. 

<Bj Pursuant to the authority of the 
Natural Gas Act. particularly Sections 
4 and 6 thereof, a public hearing shall be 
held concerning the lawfulness of the 
rates and charges contained in the re¬ 
vised tariff sheets filed herein. 

(C) The 8taff shall prepare and serve 
top sheets on all parties for settlement 
purposes on or before April 1. 1977. (See 
Administrative Order No. 157). 

<D) A Presiding Administrative Law 
Judge, to be designated by the Chief Ad¬ 


M8CFR 104.63(b)(3). 

* Atlantic Seaboard Corporation , et at. 
(Opinion No. 225). 11 FPC 43 (1952). 

•See, In this regard, the Comml/nlon's re¬ 
cent opinion in Natural Oas Pipe tine Com¬ 
pany of America (Opinion No. 783) .- FPC 

-(Docket No RP73 110. burned November 

0. 1976). 

• United Oa3 Pipe Line Company (Opinion 

No. 871), 50 FPC 1548 (1973), r eh, denied 
51 FPC 1014 (1074), a/fd rub nom . Contoli- 
dated Oas Supply Corp. v. 520 F. 2d 

1176 (D C. Oir. 1976). 


ministrative Law Judge for that purpose 
(Sec Delegation of Authority. 18 CFR 
3.5(d)), shall convene a settlement con¬ 
ference in this proceeding on a date cer¬ 
tain within 10 days after the service of 
top sheets by the Staff, in a hearing or 
conference room of the Federal Power 
Commission, 825 North Capitol Street* 
N E., Washington, DC 20426 Said Pre¬ 
siding Administrative Law Judge is 
hereby authorized to establish all proce¬ 
dural dates and to rule upon all motions 
(with the exceptions of petitions to in¬ 
tervene, motions to consolidate and 
sever, and motions to dismiss), as pro¬ 
vided for In the Rules of Practice and 
Procedure. 

(E) Waiver of A 154.63(c) (2) (i) and 
I 154.63(a) (3) of the Commission's Reg¬ 
ulations is hereby granted. 

(F) The Secretary shall cause prompt 
publication of this order to be made in 
the Fepkial Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary 

|Fit Doc.77 519 FUcd 1-6-77.8:46 am] 


(Docket No. RT72 134 (PGA 77-8) 1 

EASTERN SHORE NATURAL GAS CO. 

Purchased Gas Cost Adjustment to Rates 
and Charges 

December 29. 1976. 

Take notice that Eastern Shore 
Natural Gas Company (Eastern 8hore) 
on December 13. 1976, tendered for filing 
Thirty-Eighth Revised Sheet No. 3A 
Superseding Thirty-Seventh Revised 
Sheet No. 3A and Thirty-Eighth Revised 
PGA-1 to its FPC Gas Tariff, Original 
Volume No. 1. These revised tariff sheets, 
to be effective January 1. 1077, will in¬ 
crease the commodity or delivery charges 
of Eastern Shore's Rate Schedule*! CD-I. 
CD-E. E-l, 1-1 and PS-1 by $.017 per 
Mcf. These increases reflect correspond¬ 
ing increases by Transcontinental Gas 
Pipe Lino Corporation (Tronsco) r East¬ 
ern Shore’s sole supplier, In its filing of 
November 30, 1676, in Docket No. RP72- 
99. 

Pursuant to 8ection 164.51 of the Reg¬ 
ulations under the Natural Gas Act. 
Eastern Shore respectfully requests 
waiver of the notice requirements of Sec¬ 
tion 154.22 of those Regulations and of 
Section 20.2 of the General Terms and 
Conditions of its Tariff, to the extent 
necessary, to permit the tariff sheets 
submitted to become effective us of No¬ 
vember 1. 1977, to coincide with the ef¬ 
fective date of Transco’s rate changes. 
In support thereof, Eastern Shore states 
that Transco's November 30. 1976, filing 
of its revised tariff sheets prohibited it 
from preparing its computations and re¬ 
vised tariff sheets in time to comply with 
the applicable notice requirements. 

Copies of the filing have been mailed to 
each of the Company’s Jurisdictional cus¬ 
tomers and to Interested 8tate Commis¬ 
sions. 

Any persons desiring to be heard or to 
protest sold filing should file a petition 


to Intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street. NE.. Washington, D.C. 26426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure (10 CFR. 1.8, 1.10). All such 
petitions or protests should be filed on or 
before January 12. 1977. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
token, but will not serve to make protect¬ 
ants parties to the proceeding. Any per¬ 
son wishing to become a party must file 
a petition to intervene. Copies of this fil¬ 
ing arc on file with the Commission and 
available for public Inspection. 

Kenneth F. Plums. 

Secretary . 

|FR Doc.77-517 Filed 1 *-6-77;8:4fi *m\ 


[Docket No. RP77 18| 

EL PASO NATURAL GAS CO. 

Order Accepting for Filing and Suspend 

Ing Proposed Rote Increase and Estab¬ 
lishing Procedures 

Dccemeer 29, 1976. 

On November 30, 1976, El Paao Natural 
Gas Company (El Paso) tendered for fil¬ 
ing proposed changes to Ha FPC Gas 
Tariff 1 which would increase its revenues 
for jurisdictional natural gas sulea and 
services by approximately $145 million 
annually over its currently effective rote^. 
based on costs and sales volumes for the 
12 months ended August 31, 1976, as ad¬ 
justed for know’ll and measurable 
changes through May 31, 1977. IA>r the 
reasons stated below, the Commission 
shall accept the proposed rote Increase 
for filing, with conditions, suspend Its 
operation for five months, and set the 
matter for hearing. 

Public notice of El Paso's filing was 
issued on December 8, 1976, with com¬ 
ments. protests or petitions to intervene 
due to be filed on or before December 21, 
1976. 

El Paso claims the principal reasons 
for the proposed rote increase are de¬ 
clining gas supply and increases in vir¬ 
tually all items of cost, including labor, 
capital, materials and supplies, special 
overriding royalties, regular royalties 
and taxes. El Paso requests waiver of 
2 154.63(c) (2) (li) of the Commission’s 
Regulations to permit the Inclusion of 
construction work in progress in it# rote 
base. El Paso also requests waiver of 
1 154.63(e) (2)(I) of the Regulations to 
permit Increases in the amounts payable 
to certain special overriding royalty in¬ 
terests which will become effective on 
Juno 1,1977. 

The Commission finds that waiver of 
$ 154.63(e) (2) (li) of the Regulations 


• TJio tariff nhects which wore nubmltted 
are: (a) Original Volume No. 1: Twentieth 
Revised Sheet No. 3-B and Fifth Revised 
Sheet No. 63-C5;(b) Third Revised Volume 
No. 2: Tenth Revircd Sheet No. 1-D and Fifth 
Retired Sheet No. I M.5; (c) Original Volume 
No. 2A; Twelfth Retired Sheet No l-C and 
Fifth Revised Sheet 7-MM5. 
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should be granted, subject to condition. 
This waiver will i*nnlt the Inclusion in 
rate base of $2,461,484 associated with 
facilities not yet placed in service upon 
condition that El Paso shall flic revised 
rates to go into effect June l. 197T. which 
reflect the elimination of all plant which 
is not certificated and placed in service 
as of June 1, 1977. and the elimination 
of any construction work In progress 
from rate base. 

The Commission shall grant waiver of 
I 154.63<e> (2) <i) of the Regulations to 
allow El Paso to include in its proposed 
rates increases In special royalty and tax 
expense associated with company-owned 
production. The increases in the special 
overriding royalty and tax expenses will 
go into effect on June 1. 1977. under the 
existing agreements. This Is only one day 
after the end of the test period. In addi¬ 
tion. these expenses are known and 
measurable os a result of Oplniou Nos. 
770 and 770-A Issued July 27. 1976. and 
November 5. 1978. The fact that the 
known and measurable change will occur 
ouly one day after the end of the test 
period constitutes good cause for waiving 
9 154.63*6) (2) (1) In this case. 

The Commission notes that El Paso 
included In Its proposed rates “the effect 
of an Increase In the amount payable as 
regular royalty and production tax ex¬ 
pense which ts expected to result given 
a change which has been proposed by 
the United 8Utec Geological Sendee in 
the method of valuing, for royalty pur¬ 
poses. natural gas produced from or for 
the benefit of onshore Federal and In¬ 
dian oil and gas leases.** El Paso requests 
that 1 154.63(e) (2) (t) of the regulations 
be waived In order to allow inclusion of 
these expected changes In the proposed 
rates. The Commission shall permit these 
expected changes to be included provi¬ 
sionally. subject to the condition that El 
Paso file revised tariff sheets to go into 
effect on Juoe l. 1977. reflecting the 
elimination of any and all amounts re¬ 
lated to this expected change. If the ex¬ 
pected change Is not effective by June 1. 
1977 

El Paso uses the Seaboard method of 
C06t classification, allocation, and rate 
design in Its filing. The Commission has 
indicated that use of the Seaboard meth¬ 
od of cost classification and rate design 
may be inadequate and contrary to the 
public Interest tn the present situation. 
Sec, ejr. Natural Oa* Pipeline Company 
of America, Opinion No. 782. issued No¬ 
vember 9, 1978. Notice is hereby given 
to El Paso of the potential liability for 
undercollecUons in the event methods of 
cost classification, allocation, and rate 
design are adopted which assign more 
fixed costs to the commodity component 
than are assigned under the Seaboard 
method. 

El Paso states that the depreciation 
rate and the rate treatment for Its pro¬ 
duction from wOOs commenced on or 
after January 1. 1973. on lease* acquired 
prior to October 8 . 1969. are the subject 
of (proposed settlement agreements in 
Dockot Nos. RP73-104, RPT4-47 and 
RP7S-39 and Docket No RPT4-69 These 


agreements are presently pending before 
the Commission. Should Commission ac¬ 
tion on these agreements remit in a dif¬ 
ferent depreciation rate or a different 
treatment for El Paso’s production noted 
above from those which are Included In 
the Instant filing. El Paso shall file re¬ 
vised tariff sheets reflecting the neces¬ 
sary change* resulting from the Commis¬ 
sion’s order. 

The Commission’s review o 1 the in¬ 
creased rates proposed herein by El Paso 
indicates that such rates have not been 
shown to be just and reasonable and may 
be unjust, unreasonable, unduly discrim¬ 
inatory or preferential, or otherwise un¬ 
lawful. Accordingly, the Commission 
shall accept the proposed rule increase 
for filing und suspend its operation for 
five months, or until June 1. 1977. At 
which Uiue it shall be permitted to be¬ 
come effective, subject to refund, in the 
manner prescribed by the Natural Go* 
Act, and in accordance with the terms 
of tills order. 

The Commission find*. < 1» It Is nece*- 
xury and proper in the public interest tn 
carrying out the provisions of the Natu¬ 
ral Gas Act that the Commission enter 
upon a hearing concerning the lawful¬ 
ness of the Increased rates and charges 
proposed by El Paso In the Instant docket, 
and that the tariff sheets reflecting such 
increased rates be accepted for filing and 
the use thereof suspended for five 
months, as hereinafter ordered and con¬ 
ditioned 

<2> Good cause exists to grant waiver 
of f I54 63<e><2> <t> and (I!) as herein¬ 
after ordered and conditioned 

The Commission orders. (A* Pursuant 
to the authority of the Natural On* Act. 
particularly Sections 4 and 5 thereof, and 
the Commission's Rules and Regulations, 
a public hearing shall be held concern¬ 
ing the lawfulness and reasonableness 
of the increased rates as proposed herein. 

(B> Pending hearing and decision m 
to the Justness and reasonableness of the 
increased rates proposed by E! Paso, the 
revised tariff sheets filed herein are ac¬ 
cepted for filing and suspended for five 
months, that Is. until June 1. 1977. at 
which time they will be permitted to be¬ 
come effective subject to refund, tn the 
manner provtded by the Natural Oiw Act; 
provided, however, that El Pam shall file 
revised tariff sheets and filing statement* 
showing the elimination of costs included 
in the proposed rates associated with 
facilities which have not been certificated 
and placed in service by June 1, 1977. and 
the elimination of construction work in 
progress from rate base; and. provided 
further. El Paso shall file revised tariff 
sheets and filing statements showing the 
elimination of any and all amounts re¬ 
lated to the expected change in valuation 
for royalty purposes of natural gas from 
onshore Federal and Indian oil and gas 
leases, if <uch change by the UJ3.03. h 
not effective on June 1.1977. 

<C) The Commission Staff shall pre¬ 
pare and serve top sheets on all parties 
on or before April 1. 1977 (flee Admin¬ 
istrative Order No. 157.) 

<D) A Presiding Administrative Law 
Judge, to be designated by tbe Chief Ad¬ 


ministrative Law Judge for that purpose 
<Sce Delegation of Authority. 18 CFR 
32><d>). shall convene a settlement con¬ 
ference in this proceeding on a date cer¬ 
tain within 10 days after the service ol 
top sheets by the Staff, in a hearing or 
conference room of the Federal Power 
Commission 825 No Capitol Street. N R. 
Washington. DC 20426. Said Presiding 
Administrative Law Judge Is hereby au¬ 
thorized to establish such procedural 
dates as may be necessary and to rulr 
uixui all motions < with the exception* ot 
potitons to Intervene, motions to conso¬ 
lidate and sever, and motion* to dis¬ 
miss*. as provided for in the Rules of 
Practice and Procedure. 

<E) Waiver of i 154 83(e) *2> an mud 
1 154.63<*> <2> •!) of the Cammiatioit’s 
Regulations is hereby granted, subject to 
the limitations and ronditom prescribed 
by this order. 

• P> The Secretary shall catn»e prompt 
publication of this order to be made tn 
tlie Franuu. Registc*. 

By the Commission. 

Kewnitth F. Plums. 

Secretary 
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(Docket No KBrT-ll*] 

HARTFORD ELECTRIC LIGHT CO. 

Amendment to Purchase Agreement With 
Respect to Middletown Station 

DfXf M8i.iT *29. 1976 

Take notice that on December 15. 
1976, The Hartford Electric Light Com¬ 
pany ' HELCO i tendered for filing n pro¬ 
posed Amendment to Purchase Agree¬ 
ment with respect to Middletown Sta¬ 
tion 'Amendment) dated November I. 
1976 between <1> HELCO and f 2> West- 
field Gas and Electric Department 
(Westfield). HELCO states that a change 
has been made to the text of the Pur¬ 
chase Agreement with respect to Mid¬ 
dletown Station from 5000 kilowatt* to 
6248 kilowatts for the period from No¬ 
vember 1. 1976 to October 31, 1979 
HELCO states that they were not no¬ 
tified of Westfield’s intent to increase 
their entitlement percentage of Middle- 
town Station until a date which prevent¬ 
ed the filing of the Amendment thirty 
day* prior to the expected effective date 
of the Amendment Therefore. HELCO 
requests that the Commission waive the 
thirty day notice period and permit the 
Amendment to become effective as of 
November 1.1976. 

HELCO stakes that copies of thb 
Amendment have been mailed or deliv¬ 
ered to HELCO. Hartford. Connecticut 
and Westfield. Westfield. Massachusetts 
Any person desiring to be heard or to 
protest said application should file a peti¬ 
tion to Intervene or protest with the Fed¬ 
eral Power Commission, 825 North Cap* - 
tol Street, NJE.. Washington. DC. 20420. 
in accordance with Sections 16 and L10 
of the Commission’s Rules of Practice 
and Procedure* (18 CFR 1J8» 1J0>. All 
such petitions or protasis should he filed 
on or before January II. 1977 Protasis 
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.vtU br ruiwult ivd by Uic Cunuursmioii m 
i. U ntuning the appropriate action to be 
taken, but will not serve to make proles- 
umu parties to Lho proceedings. Any 
person wishing to become a party must 
ftle u petition to Intervene Copies ol 
this application are on file with the Com* 
mission and are available for public in¬ 
spection 

Kwnnmt F. Plumb. 

Secretary 

I TO Lk*o 77 ?,J9 Ftied I A Tf.0 46 tin, 


I Docket KR70 332 and KR78 «*•\ 

ILLINOIS POWER CO 
Request for Waiver 

Drmntsx 28.1976. 

Take notice that on December 13.1976. 
cite Illinois Power Company tendered 
Tor filing on behalf of Itself and nine 
electric cooperative customers a request 
for further waiver of I 36.14(a) (8) of 
the Commission's Regulations to permit 
a June 1* 1977 date for tho Company's 
• ampllance filing of Its fuel adjustment 
la use. 

A letter stating the concurrence of the 
nine electric cooperative* accompanied 
the filing. 

Any person desuing to be beard or to 
urotest said filing shook! file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street. N.E., Washington. D.C. 20428. In 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rule* of Practice and 
Procedure (18 CFR 1.8. 1.10). All such 
>t-tit ion* or protests should be filed on or 
before January 12, 1977. Protests will be 
considered by the Commission In deter¬ 
mining the appropriate action to bo tak¬ 
en, but will not serve to make protestants 
parties to the proceeding Any person 
ashing to become a party must file a 
petition to Intervene. Copies of this fil¬ 
ing are on file with the Commission 
and are available for pubUo inspection 

KiHNiro F Plumb. 

Secretary 
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f Docket No. E&T7 47J 

INDIANA A MICHIGAN EUECTRfC CO. 

Changes In Rates and Charges 

Dacnouca 28.1976. 

Take notice that American Electric 
Power Service Corporation (AEP) on 
December 14. 1978. tendered for filing on 
behalf or Its affiliate, Indiana A Michigan 
Electric Company <IAM>, a letter of 
agreement dated October 4. 1976 to the 
Interconnection Agreement dated June 1. 
1968, between I AM and Central Ultnois 
Public 8enrlce Company, designated In¬ 
diana Rate Schedule PPC No. 87. 

AEP states that the latter of agree¬ 
ment provides for an increase In the 
minimum energy charge for Emergency 
Service from 17.5 mills to three ($0.03> 
cents per kilowatt hour, proposed to be¬ 
come effective December 16.1978. A simi¬ 
lar letter agreement between Illinois 


Il*f 7 


Power Company and 1AM wa» recently 
submitted to the Commission as a pro¬ 
posed settlement of FPC Docket No. ER 
76-21 und on September 8. 1978 the 
Commission Issued an order approving 
this settlement making it effective as of 
March 2. 1976. AEP also states that since 
the use of Emergency Service under the 
proposed minimum charge cannot be ac¬ 
curately' determined or estimated. U Is 
impossible to determine or estimate the 
increase In revenues resulting frum the 
letter of agreement 

Copies of the filing were served upon 
Central Illinois Public Service Company, 
the Public Service Commission of Indi¬ 
ana, and the Michigan Public Service 
Commit Ion. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Power Commission. 826 North 
Capitol Street. N.E.. Washington. DC 
20426. in accordance with Sections 1.8 
And 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8. 
1.10). All such petition* or protest* 
should be filed on or before January 14. 
1977. Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but will not 
serve to make p rotes touts parties to the 
proceeding. Copies of this application are 
on file with the Commission and are 
avatluble for public inspection. 

Kknnkth P Plumb. 

Secretory 
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| Docket Nob. RP76-100. RP73-14 (POA No*. 

78-4.78-4*. and 77-la) | 

MICHIGAN WISCONSIN PIPE LINE CO. 

Order Accepting for Filing and Suspending 
Proposed Purchased Gas Cost Adjust¬ 
ment. Subject to Conditions and Defer¬ 
ring Hearing Procedures 

Dkccmbsb 29.1976. 

On December 1. 1976, Michigan Wis¬ 
consin Pipe Line Company tMich-Wise > 
filed revised tariff sheets 1 * replacing cer¬ 
tain tariff sheets which Mich-Wise had 
filed on October 27. 1976. to reflect the 
elimination from rate base of certain 
non-certificated facilities pursuant to 
Ordering Paragraph (A) of the Commis¬ 
sion order issued November 24, 1976. In 
Docket No*. RP76-100 and RP73-4 < PQA 
76-4 and POA76-4a>. 

For the reasons hereinafter stated, the 
Commission will accept one tariff sheet 
and permit it to become effective on Nov¬ 
ember l, 1976. The Commission will ac¬ 
cept the other tariff sheet and suspend 
it for one day. until November 2. 1976. 
when it will become effective, subject to 
refund. 

By order Issued May 28. 1976. in 
Docket No. RP76-100. the Commission 
suspended Mich-Wise’s proposed in¬ 


1 Third SubnUtuU Fourteenth Revised 
Sheet No. 27F and Alternate Third BubetUute 
Fourteenth Revised Sheet Vo. TTW to FPC 
Ou Tariff. Second Revised Volume No t. 


creased rates for hr* months, granting 
waiver of the Regulations subject to the 
condition that Mich-Wise file revtsed 
tariff sheet* to become effective No¬ 
vember 1. 1976, reflecting the exclusion 
ol non-certificated facilities from its 
rate base. On October 27. 1976. Mich- 
Wise filed revised tariff sheets and a 
motion to make its suspended rates effec¬ 
tive subject to refund. In that these tar¬ 
iff sheet* did not reflect the exclusion 
of uoncertifkated facilities from rate 
base, the Commission rejected llvem by 
order Issued on November 24, 1976, 

In re*|xmse to that order. Mich-Wise 
filed the instant tariff sheets, reducing 
the base tariff rates by 0 09 cent |ier Mcf 
to reflect exclusion of the non-certifi¬ 
cated facilities from rate base The tariff 
sheets also include a 15.26 cent* per 
Mcf POA rate increase re fleet lug CD 
a 9.22 cent* per Mcf. or $71,791,748 per 
year increase In the current cost of gat 
to reflect increased gas costa resulting 
from Opinion No. 749 and the increase 
in the cost of Canadian gas effective 
September 10. 1976, (2) a 6.04-rent sur¬ 
charge to recover $28,952,364 in deferred 
purchased gas costs Anticipating a one 
day suspension due to the inclusion 
therein of emergency purchases m ex¬ 
cess of Opinion No. 770-A rate levels. 
Mich-Wise also filed an alternate POA 
increase of 14.54 cents per Mcf to be 
effective November 1, 1976, excluding 
such costs. The subject POA filing re¬ 
places a prior filing made on Septem¬ 
ber 27. 1976, which had included the 
impact of Opinion No. 770 increases. 

The instant filing complies with the 
November 24. 1976, order. Ou Decem¬ 
ber 1. 1976. Mich-Wise also filed a re¬ 
vised tariff sheet* to reflect the elimi¬ 
nation of the 0.09 cent per Mcf from Ha 
special Opinion No. 770-A POA rate in¬ 
crease filing which became effective De¬ 
cember 1. 1976, subject to the elimina¬ 
tion of the costs associated with non- 
certificated facilities in Docket No. RP 
76-100.* 

Our review of Mich-Wisc’s filing mdi- 
cates that the rates included in Third 
Substitute Fourteenth Revised Sheet No 
27F are based in part on emergency pur¬ 
chases made In excess of Opinion No 
770-A rate levels. Therefore, the pro¬ 
posed rates have not been shown to be 
just and reasonable and may be unjust, 
unreasonable, unduly discriminatory or 
otherwise unlawful. 

Accordingly, we shall accept that sheet 
for filing and suspended its effectiveness 
for one day until November 2, 1976, 
when it shall become effective subject to 
refund, as hereinafter ordered and 
conditioned. 

Our review of Mich-Wise‘a claimed 
Increased purchased gas coots indicate* 
that they comply with the standards set 
forth in Docket No. R-406 with the ex- 


• Substitute Fifteenth Re*toed 66 ms Mb. 
27F to FPC Ou Tariff. Soaand Revised Vol¬ 
ume No. I. 

• Commission Order Issued November 38, 
1976. in Docket New. RP73-T7 (POATM)« 
et ol 
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caption of those claimed increased costs 
associated with that portion of emer¬ 
gency purchases In excess of Opinion 
No. 770-A rate levels. In addition Mlch- 
Wisc revised filings comply with the ref¬ 
erenced order and Its PGA. Accordingly, 
we shall accept Mich-Wise’s Alternate 
Third Substitute Fourteenth Revised 
Sheet No. 27F and permit It to be effec¬ 
tive on November 1, 1976, inasmuch as 
it does not Include emergency purchases 
above Opinion No. 770-A rate levels. 

The Commission shall grant waiver of 
Section 164.22 of the Regulations to per¬ 
mit these traiff sheets to become effec¬ 
tive November l and 2, 1976. 

The Commission finds: <1) It is nec¬ 
essary and appropriate to aid In the en¬ 
forcement of the Natural Gas Act that 
hearing procedures on the issue of emer¬ 
gency purchases in excess of Opinion No. 
770-A rate levels be deferred pending 
further Commission order and that 
Mich-Wise’s 77iird Substitute Fourteenth 
Revised Sheet No. 27F in substitution 
for said sheet originally suspended in 
Docket No. RP76-100 be accepted for 
filing and suspended for one day, to be¬ 
come effective November 2, 1976. subject 
to refund. 

c2) It is necessary and appropriate 
to aid in the enforcement of the Natural 
Gas Act that Mich-Wlsc’s Alternate 
Third Substitute Fourteenth Revised 
Sheet No. 27F, reflecting the elimination 
of emergency purchases In excess of 
Opinion No. 770-A rate levels, be ac¬ 
cepted for filing, to become effective No¬ 
vember 1, 1976. for one day only. 

(3) It is necessary and appropriate 
to aid in the enforcement of the Natural 
Gos Act that, Mich-Wise's Substitute 
Fifteenth Revised Sheet No. 27F in sub¬ 
stitution for the traiff sheet which be¬ 
came effective on December 1, 1976. be 
accepted for filing In order to track the 
special rate increases permitted by Opin¬ 
ion No. 770-A. 

<4i Good cause exists to grant waiver 
of 6cct!on 164.22 of the Commission’s 
Regulations. 

The Commission orders: (A) Mich- 
Wlsc’s proposed Third Substitute Four¬ 
teenth Revised 8hcet No. 27F to Its FPC 
Gas Tariff Second Revised Volume No. 1 
is hereby accepted for filing and sus¬ 
pended for one day, until November 2, 
1976, when it shall become effective sub¬ 
ject to refund. 

<B) Mich-Wisc’s proposed Alternate 
Third Substitute Fourteenth Revised 
Sheet No. 27F to its FPC Oas Tariff Sec¬ 
ond Revised Volume No. 1 is accepted 
for filing to be effective for one day only 
on November l, 1976. subject to refund. 

(C) Mich-Wise proposed Substitute 
Fifteenth Revised Sheet No. 27F to its 
FPC Oas Tariff Second Revised Volume 
No. 1 Is accepted for filing to be effective, 
subject to refund, on December 1. 1976. 

(D) The hearing procedures on the is¬ 
sue of emergency purchases of gas made 
In excess of Opinion No. 770-A rate levels 
are hereby deferred until further Com¬ 
mission order. 

<E) To assist in Commission review of 
the emergency purchases and in deter¬ 


mining whether a public hearing is nec¬ 
essary thereon. Mich-Wise shall file and 
serve on all Its customers and Interested 
state commissions within thirty days of 
the issuance hereof the following Infor¬ 
mation: (I) the pipeline’s need for the 
gas. (2) the availability of other gas sup¬ 
plies, <3> the amount of gas obtained 
under the emergency purchases. (4) a 
comparison of the emergency purchase 
price with appropriate market prices In 
the same or nearby areas, and tg) the 
relationship between the purchaser and 
the seller. Upon receipt of tills informa¬ 
tion, it will be duly noticed for receipt of 
comments with respect thereto. Should 
our review indicate that the information 
filed and the comments related thereto 
meet the criteria, we shall terminate the 
proceedings and relieve Mich-Wise of Its 
refund obligation. Should our review of 
the information and any comments re¬ 
lated thereto indicate that further pro¬ 
ceedings are required as to any or all of 
the emergency purchases, they would be 
established by subsequent order 

<F) Waiver of the notice requirements 
of $ 164.22 Is hereby granted. 

(G) The Secretary shall cause prompt 
publication of this order to be issued in 
the Federal Register. 

By the Commission. 

Kenneth F Plumb, 
Secretary 

(PR Ooc.TI Mn Filed l-6-77;« 49 am| 


|Docket No. KB70 SOS) 

MISSOURI PUBLIC SERVICE CO. 

Compliance Fifing 

December 29. 1976. 

Take notice that on November 1, 1976. 
Missouri Public Service Company 
(MPSC) filed revised rate schedule 
sheets for the Cities of Eldorado Springs, 
Liberal. Pleasant Hill, and Rich Hill, 
Missouri. MPSC's filing complies with 
ordering paragraph <C) of the Commis¬ 
sion’s Order Accepting In Part And Re¬ 
jecting In Part Proposed Rate Changes, 
issued on September 30, 1976, in this 
docket The revised sheets omit restric¬ 
tive resale provisions previously con¬ 
tained in the respective cities’ contracts 
with MP8C.‘ Copies of the compliance 
letter and the revised rate schedule 
sheets have been sent to the respective 
cities as notification of the changes in 
compliance with the Commission’s Sep¬ 
tember 30, 1976 order. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street, NE„ Washington. D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 


1 Tbo last paragraph of Article I. Page 2 of 
th« contracts has bean deleted. Deal ^nations: 
Eldorado Springs—FPC Electric Rate Sched¬ 
ule No. 35; Liberal—FPC Electric Rate Sched¬ 
ule No. 30: Pleasant Hill—FPC Electric Rate 
Schedule No. 34; Rich HU1—FPC Electric 
Rate Schedule No. 32. 


the Commission’s Rules of Practice and 
Procedure <18 CFR 1.8. 1.10). All such 
petitions or protests should be filed on 
or before January 10. 1977. Protests will 
be considered by the Commission In de¬ 
termining the appropriate action to b» 
taken, but will not serve to make pro 
testonts parties to the proceeding. Any 
Person wishing to become a party must 
file a petition to Intervene. Copies of till-' 
filing arc on file with the Commission 
and are available for public inspectloi 

Kenneth F. Plumb. 

Secretary 
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| Docket No. CP77-87I 
MOUNTAIN FUEL SUPPLY CO. 

Application 

December 30, 1976. 

Take notice that on December 13. 1971- 
Mountain Fuel 8upply Company (Apph 
cant). 180 East First South Street. Suit 
Lake City. Utah 84139. filed In Docket 
No. CP77-87 an application pursuant to 
8ection 7<c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing the exchange of 
natural gas with Northwest Pipeline 
Corporation (Northwest) on a deferred 
basis, all as more fully set forth in the 
application which Is on file with the 
Commission and open to public in*per* 
tion. 

Applicant proposes to exchange nat¬ 
ural gas with Northwest under the tenm 
of a deferred gas exchange agreenum 
(Agreement) entered Into between the 
parties and dated December 10, 1976. Th< 
Agreement. It Is stated, calls for the de¬ 
livery of natural gas by Applicant to 
Northwest during the period commcnr 
ing with the granting and acoeptam e of 
regulatory approval and conthwinr 
through AprU 30, 1977. and the redeiiv- 
ery of equivalent volumes of gas to Ap¬ 
plicant by Northwest beginning June L 
1982. The Agreement provides further 
It Is stated, that initial exchange vol¬ 
umes shall not exceed an average of 20,- 
000,000.000 Btu’s per day for any seven- 
day period beginning on any Monday 
and shall be limited to a total of 2.000,- 
000.000,000 Btu’s for the entire delivery 
period. It is stated that Northwest wifi 
redeliver a volume of gas equivalent tx> 
volumes taken from Applicant plus an 
additional 3.0 percent to compensate Ap¬ 
plicant for line loss and compressor fuel 
Such redeiivcrlcs, it U stated, would be¬ 
gin on June 1. 1982. and Northwest. It 9 
stated, would be required to use its best 
efforts to redeliver no leas than twenty 
percent and not more than thirty-flvt 
percent of the volumes due Applicant 
during each summer season beginning 
on June 1. 1982. It U stated that any 
balance due Applicant as of Septcmbci 
30, 1986, will be redelivered to Applicant 
during the period June 1. 1987. through 
September 30. 1987, or. at Applicant* 
option, shall be immediately paid for by 
Northwest. 
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U is staled that delivery would be 
made at an existing point of intercon¬ 
nection between Applicant's and North- 
west's facilities in Sweetwater County, 
Wyoming. It is further stated that North¬ 
west would pay Applicant 40.88 cento per 
l 000.000 Btu’s of natural gas. the cur¬ 
rent average price ol gas stored in Appli¬ 
cant's Leroy Storage Reservoir, plus an 
additional two cento per 1,000.000 Btu** 
for all exchange volumes delivered to 
compensate Applicant for alcohol treat¬ 
ment and storage withdrawn! It Is stated 
that Applicant will pay Northwest 40.88 
cento per 1,000,000 Btu's upon the re¬ 
delivery of exchange volumes. 

It Is indicated that the exchange vol¬ 
ume* which Applicant proposes to de¬ 
liver to Northwest under the proposed 
exchange agreement would enable 
Northwest partially to offset the 1978-77 
heating season shortfall of 240.000 Mcf 
per day anticipated from Northwest's 
Canadian imports, Applicant estimates 
that it would not require the full with¬ 
drawal capacity of its underground stor¬ 
age facilities during the 1976-77 winter 
ucatlng season and can. therefore, make 
mch unused withdrawal capability avail¬ 
able to Northwest under the proposed ex¬ 
change. It Is indicated that Applicant 
can. In ito sole opinion, discontinue ex¬ 
change deliveries when Ito system re¬ 
quires partial or complete restoration of 
-ervice and. furthermore, that Applicant 
would make deliveries to Northwest only 
on those days when one or more of 
Northwest's firm customer* are request¬ 
ing service under Northwest** Rate 
Schedule SOS-1, the Jackson Prairie 
Storage 8ervice 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
20, 1977 file with the Federal Power 
Commission, Washington. D.C. 20426. a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commissio n’s R ule* of Practice and Pro¬ 
cedure 118 CFR 1.8 or 1.10) and the Reg¬ 
ulations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it In 
determining the appropriate action to be 
taken but will not serve to make the 
Protestanto parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a^peti- 
tion to intervene in accordance with the 
Commission’s Rule*. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by Sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission's Rules of Practice and Proce¬ 
dure, a hearing will be held without fur¬ 
ther notice before tho Commission on 
this application if no petition to Inter¬ 
vene to filed within the time required 
herein, if the Commission on Its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to Intervene to timely filed, or if 
tho Commission on its own motion be* 
Ucvea that a formal hearing to required. 


further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised. It will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F Plumb. 

Secretary 

|PR Doc.77-527 Plied I 5-77:8:45 «m! 


|Docket No. RP7« 106| 

NATURAL GAS PIPELINE CO. OF 
AMERICA 

Filing in Compliance With Commission 
Order 

Dkcembek 30. 1976 

Take notice that on December 6, 1976, 
Natural On* Pipeline Company of 
America (Natural) submitted for filing 
os part of its FPC Gas Tariff. Third Re¬ 
vised Volume No. 1. the below listed tariff 
sheets, to be effective December 1, 1976. 

Third Substitute Thirtieth Sevtofd Sheet 

No 5 

Third Substitute Fifth itevteod Sheot No. 5A 

Natural states that this filing wo* 
made in compliance with Ordering Para¬ 
graph <C> of the Commission** order ac¬ 
cepting filing with condition issued June 
30, 1976. at Docket No. RP76-106 to re¬ 
duce the Base Rates to reflect the elimi¬ 
nation of the cost* associated with the 
project proposed at Docket No. CP76-370 
for which temporary certificate was 
issued by Commission’s letter order 
dated November !. 1976. While the proj¬ 
ect had been authortoed. Natural was un¬ 
able to complete construction in time to 
put the facilities in service by November 
30. 1976: and therefore, the costs asso¬ 
ciated with this project were removed 
from the RP76-106 Base Rates to be 
effective subject to refund 

Natural also states that the PGA unit 
adjustment to be effective December 1. 
1976 to at the levels approved to be effec¬ 
tive by Commission ’’Order Accepting for 
Filing and Permitting to Become Effec¬ 
tive Pipeline POA Rate Increases Pur¬ 
suant to Opinion No. 770-A,~ issued 
November 30. 1976. 

Copies of Natural** Filing and tariff 
sheet*, together with supporting data, 
are on file with the Commission and are 
available for public inspection. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission. 625 North Capitol 
Street. N.E., Washington, D.C. 20426, In 
accordance with 5 1.8 and 11.10 of the 
Commission** Rules of Practice and Pro¬ 
cedure <18 CFR 1.8. 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 17. 1977. Protests will be 
considered by the Commission in deter¬ 
mining tho appropriate action to be 
taken, but will not serve to make pro- 
testanto parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene Copies of this 
filing are on file with the Commission 
and are available for public Inspection. 

Kenneth F. Pium. 

Secretary 

| FR Doc.77-523 Filed 1-5-77:6:45 am J 


1 Docket No RP7810CJ 

NATURAL GAS PIPELINE CO. OF 
AMERICA 

Revision to Tariff Sheets Filed Under 
Motion 

Dkccmbck 30. 1976 

Take notice that on November 24.1976. 
Natural Gas Pipeline Company of 
America (Natural) requested that the 
below listed tariff sheet* be inserted in 
lieu of the corresponding tariff sheets 
filed on October 26. 1976 with its Motion 
to Make Suspended Tariff Sheets Effec¬ 
tive: 

Second Bub* lit tit* ThtrtlcUi Revuted Sheet 

No. 5 

Second Substitute Fifth IterUed Short No. 

&A 

Natural state* that it is concurrently 
filing a PGA unit adjustment In Docket 
No RP71-125 fPGA 76-9a>. The POA 
adjustment to being filed In accordance 
with Commission Opinion No. 775-A 
Issued November 6. 1976. The effect of 
that adjustment 1s to refile for a POA 
adjustment previously filed September 
27. 1976 to be effective October 27. 1976. 
As more fully explained in the concur¬ 
rently filed POA transmittal letter, the 
effectiveness of the PGA adjustment was 
deferred to December 1. 1976. The re¬ 
filed adjustment has an effect on the 
Sheet Nos. 5 and 5a and Appendix C 
included with Natural's motion filed 
October 26. 1976. 

Natural requested that the above listed 
tariff sheets and revised copies of Appen¬ 
dix C be Inserted in its motion In lieu 
of corresponding tariff sheets and Ap¬ 
pendix C sheets filed on October 26.1976. 

The Bose Rates on the above tariff 
sheets are the same as those previously 
filed under motion, the current and cum¬ 
ulative PGA adjustment amounts reflect 
the changes concurrently filed tn Docket 
No. RP71-125 (PGA 76-9a>. 

Natural states that It does not bellevo 
any waivers of the Commission's regula¬ 
tions arc necessary to permit the re¬ 
quested substitution. Natural, however, 
requested the Commission to grant such 
waivers as it may deem necessary. 

Copies of this filing were mailed to 
Natural's Jurisdictional customers and 
interested state regulatory agencies. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with tho 
Federal Power Commission. 825 North 
Capitol Street. N.E., Washington, D.C. 
20426. in accordance with I 1.8 and f 1.10 
of the Commission's Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be filed 
on or before January 17. 1977. Protests 
will be considered by the Commission In 
determining the appropriate action to bo 
taken, but will not serve to make pro¬ 
tes tan to parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
application are on file with the Commis¬ 
sion and sue available for public inspec¬ 
tion. 

Kenneth F. Plumb, 
Secretary . 

I PR Doc.77-526 Filed 1-5-77:8:45 an.| 
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| Docket No. CP77 84 J 

NORTHERN NATURAL GAS CO. OPERAT¬ 
ING AS PEOPLES NATURAL GAS DIVISION 

Application 

Dccemseb 30. 1976. 

Take notice that on December 9, 1976. 
Northern Natural Gas Company, operat¬ 
ing as and through Its Peoples Natural 
Gas Division (Applicant). 2223 Dodge 
Street, Omaha, Nebraska 68102. filed in 
Docket No. CP-7784 an application pur¬ 
suant to Section 7(b) of the Natural Gas 
Act for permission and approval to aban¬ 
don the delivery of natural gas to Pan¬ 
handle Eastern Pipeline Company i Pan¬ 
handle) . all as more fully set forth in the 
application which is on hie with the 
Commission and open to public inspec¬ 
tion. 

It is stated that Applicant and Pan¬ 
handle were Jointly authorized by the 
Commission's order issued October 19. 
1971, in Docket Nos CP71-270 and 
CP71-152 to construct and operate de¬ 
livery facilities. Panhandle, it is stated, 
was authorized in the said docket to 
transport up to 20,000 Mcf per day of 
natural gas for Applicant from the Hu- 
goton Field in Stevens and Grant Coun¬ 
ties. Kansas, to Applicant's Intrastate 
pipeline system located In central Kan¬ 
sas. Applicant further states that it no 
longer has gas volumes available from 
the Hugoton Field and that it conse¬ 
quently advised Panhandle that it would 
exercise its election to terminate the 
transportation agreement. 

Applicant states that it proposes to 
leave the two measuring stations, in¬ 
stalled to accommodate gas delivery to 
Panhandle. In place as emergency Inter¬ 
connections with Panhandle. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 21. 1977. Ole with the Federal Power 
Commission. Washington, D.C. 20426. a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure <18 CFR 1.8 or 1.10) and the Reg¬ 
ulations under the Natural Gas Act (18 
CFR 167.10). All protests filed with the 
Commission will be considered by It In 
determining the appropriate action to be 
taken but will not serve to make the 
proteslants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene In accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 7 
and 16 of the Natural Gas Act and the 
Commission's Rules of Practice and 
Procedure, a hearing will be held with¬ 
out further notice before the Commis¬ 
sion on this application if no petition to 
intervene is filed within the time re¬ 
quired herein, if the Commission on its 
own review of the matter finds that per¬ 
mission and approval for the proposed 
abandonment are required by the public 


convenience and necessity. If a petition 
for leave to intervene is timely filed, or If 
the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing 

Kenneth F. Plumb, 

Secretary. 

IFR Doc .77 620 Filed 1-6-77:8:45 »m| 

(Docket No CP77 781 

NORTHERN NATURAL GAS CO. 

Application 

DccrMBKit 30. 1976 

Take notice that on Dec ember 3. 1976. 
Northern Natural Gas Company (Appli¬ 
cant), 2223 Dodge Street, Omaha, Ne¬ 
braska filed an application pursuant to 
Section 7(c) of the Natural Oos Act for 
a certificate of public convenience and 
necessity authorizing the reclassification 
and reassignment of presently authorized 
contract demand service to Interstate 
Power Company (Interstate) all as more 
fully set forth In the application on file 
with the Commission and open to public 
Inspection. 

Applicant states that its customer. In¬ 
terstate. requested it to seek realignment 
of its Group C Zone 3 contract demand 
service. Applicant indicates that one of 
Interstate's customers. Armour and 
Company (Armour), is incorrectly clas¬ 
sified in Priority 20.-Armour. It Is Indi¬ 
cated, receives a maximum of 200 Mcf 
of natural gas per day at its plant in 
Mason City. Iowa. It is stated that said 
gas is used for house heat, smoke houses 
and food processing exclusively. Appli¬ 
cant seeks reclassification for this 200 
Mcf of gas by reassigning it to the en¬ 
titlement of Mason City. Iowo. The effect 
would be to transfer 200 Mcf of contract 
demand service from Priority 2C to Pri¬ 
ority 1 with no effect on total entitle¬ 
ment. it is indicated. 

Applicant states that at the appropri¬ 
ate time it will submit to the Commission 
a revised service agreement with Inter¬ 
state reflecting the proposed changes. 
Applicant claims this proposal will more 
efficiently utilize available sources of 
supply. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 12, 1977. file with the Federal Power 
Commission. Washington, D.C. 20426, a 
petition to intervene or a protest tn ac¬ 
cordance with the requirements of the 
Commission' s Ru les of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 167.10). All protests filed with 
the Commission will be considered by it 
In determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 


in any hearing therein must file a peti¬ 
tion to intervene in accordance with tb* 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by 8ectJon* 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time require* 1 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant ol 
the certificate is required by the publi< 
convenience and necessity. If a petition 
(or leave to Intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required 
further notice of such hearing will b«* 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary 

|FR Dor.77 534 Filed 1 5 77:8,46 am I 


| Docket No. RP73 8 (PGA 77 4 || 

NORTH PENN GAS CO. 

Proposed Changes in FPC Gas Tariff 
I)r.<T.Mnr.n 29, 1976 

Take notice that North Penn Gar- 
Company (North Penn) on December 
13, 1976. tendered for filing proposed 
changes in its FPC Gas Tariff. First Re¬ 
vised Volume No. 1, pursuant to its POA 
Clause for rates to be effective January 
1, 1977. 

North Penn states that the propp'd 
increase in rates reflects an increase in 
rates filed by Consolidated Gas Supph 
Corporation on December 9. 1976. and 
an increase In rates from Tennessee Ou 
Pipeline Company filed December 1, 1976 
both for effectiveness January 1, 1977 
and will Increase North Penn's Jurisdk 
Uorial revenues by approximately $341 9 
thousand annually 

North Penn is requesting a waiver of 
any of the Commission's Rules and Reg 
ulatlons in order to permit the proposed 
rates to go into effect on January 1 ,1977 

Copies of this filing were served upon 
North Penn's jurisdictional customer 
as well as interested state commissions 

Any persons desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street, N.E., Washington. D.C. 20426. in 
accordance with $$ 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure <18 CFR 1.8. 1.10). All such 
petitions or protests should be filed on 
or before January 12. 1977. Protests will 
be considered by the Commission In de¬ 
termining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
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filing are on file with the Commission 
and are available for public inspection. 

Kenneth P. Plumb. 

Secretary. 

I PR Doc 77 506 Filed 1-6-77:8:45 am] 


(Docket No. E-95601 

OHIO ELECTRIC CO. 

Order Granting Motion To Withdraw 
Complaint and Terminating Docket 

December 28. 1976. 

On May 5, 1976. Orraet Corporation 
Ormet* filed a complaint regarding the 
rate charged Ohio Power Company 
*Ohlo Power* by Ohio Electric Company 
<Ohio Electric) and requested an in¬ 
vestigation and hearing with respect to 
«udi rate. On June 18. 1976. Ohio Elec¬ 
tric Hied an answer to the complaint. On 
July 6. 1976. Ormet moved to strike the 
third affirmative defense by Ohio Elec¬ 
tric. and Ohio Electric responded on 
July 16. 1976. On October 7. Ormet filed 
a motion to withdraw its complaint. 

ormet supports its present motion by 
bating that due to a favorable decision 
by the Public Utilities Commission of 
Ohio concerning service to Ormet by 
Ohio Power retaining Ormet’s individual 
power agreement rather than the status 
oi tariff customer, the matters com¬ 
plained of In this proceeding will have 
less impact upon it. Further. Ormet be¬ 
lieves that its continued participation 
in the present proceeding will strain Its 
business relationship with Ohio Power 
and will generate unjustified legal and 
other expenses. 

As complainant In the present docket 
moves to voluntarily withdraw its com¬ 
plaint against Ohio Electric, the Com¬ 
mission grants the motion to withdraw, 
and terminates the docket. 

The Commission finds. Good cause 
exists to grant Ormet Corporation’s Mo¬ 
tion to Withdraw its Complaint against 
Ohio Electric Company. 

The Commission orders. <A> The Mo¬ 
tion to Withdraw the Complaint filed by 
Ormet Corporation against Ohio Electric 
Company on May 5. 1976. Ls hereby 
granted. 

<B> This docket is hereby terminated. 

<C> The Secretary shall cause prompt 
publication of this order to be made in 
the Federal Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

|PR Doc 77-500 Piled 1-8-77:8:45 am] 


| Docket No. ER77-I07| 

PACIFIC POWER A LIGHT CO. 

Initial Rate Filing 

December 28. 1976. 

Take notice that Pacific Power & Light 
Company (Pacific Power) on Decem¬ 
ber 13, 1976. tendered for filing, in ac¬ 
cordance with Section 35.12 of the Com¬ 
mission’s Regulations, a rate schedule 


for service to. Pacific Gas and Electric 
Company. San Diego Gas A Electric 
Company* and Southern California Edi¬ 
son Company (the Companies). 

Til© proposed rate schedule provides 
for provisional delivery of nonflrm hydro 
energy to the Companies. Provisional 
energy not returned to Pacific upon re¬ 
quest prior to April 30. 1977. w ill be paid 
for at a rate of 12 mills per kilowatt- 
hour under the terms and conditions of 
Pacific Power & Light Company FPC 
Electric Tariff, Original Volume No. 2. 

Pacific Power requests waiver of the 
Commission’s notice requirements to 
permit this rate schedule to become ef¬ 
fective on November 21. 1976 for service 
to Southern California EdLson Company 
and on November 24. 1976. for service to 
Pacific Gas and Electric Company and 
San Diego Gas & Electric Company, 
which it claims are the dates of com¬ 
mencement of service. 

Copies of the filing were supplied to 
the Companies. 

Any person desiring to be heard or to 
protest said application should file a peti¬ 
tion to intervene or protest with the Fed¬ 
eral Power Commission. 825 North Capi¬ 
tol 8treet. N.E.. Washington. D C.. 20426, 
In accordance with 1.8 and 1.10 of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 18. 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 7. 1977. Protesta will be 
considered by the Commisison in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
application are on file with the Commis¬ 
sion and are available for public inspec¬ 
tion. 

Kenneth F. Plumb. 

Secretary. 

I PR Doc.77 -490 Filed 1-8-77,8:45 am] 


(Docket No. RP73 36 <POA 77-2) 

(DCA 72-1)1 

PANHANDLE EASTERN PIPE LINE CO. 

Change In Tariff 

December 29.1976. 

Take notice that on December 16. 
1976, Panhandle Eastern Pipe Line Com¬ 
pany (Panhandle) tendered for filing 
Nineteenth Revised Sheet No. 3-A to Its 
F.P.C. Gas Tariff. Original Volume No. 1. 
Panhandle submits that this revised 
tariff sheet reflects rate adjustment* os 
follows: 

< 1 > A DCA Commodity Surcharge 
Adjustment pursuant to Section 16.6(e) 
of the General Terms and Conditions of 
Its FPC Gas Tariff. Original Volume No. 
1 : and 

(2) A Rate Adjustment pursuant to 
Section 18.4 of the General Terms and 
Conditions of its FPC Gas Tariff. Origi¬ 
nal Volume No. 1: such adjustment re¬ 
flecting a proposed Pipeline Supplier 
rate adjustment to be effective concur¬ 
rently herewith: and 


(3) A PGA Rate Adjustment pursuant 
to Section 18.2 of the General Terms 
and Conditions of its FPC Gas Tariff. 
Origina! Volume No. 1. 

An effective date of February 1, 1977 
is proposed. 

Panhandle states that copies of its 
filing have been served on all Jurisdic¬ 
tional customers and applicable state 
regulatory agencies. 

Any person desiring to be heArd or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Power CommLssion. 825 North 
Capitol Street, NE„ Washington, D.C. 
20426. In accordance with f 1.8 and 1 1.10 
of the Commission's Rules of Practice 
and Procedure (18 CFR 18. 1 10). All 
such petitions or protests should be filed 
on or before Jan. 12, 1977. Protests will 
be considered by the Commission In de¬ 
termining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
application are on file with the Com¬ 
mission and are available for public 
Inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc.77-509 Filed 1-8-77:8:45 am) 


f Docket No. RP73 89 (POA77-1)! 

SEA ROBIN PIPELINE CO. 

Order A^entm* for Filing and Permitting 
Tariff Sheet To Become Effective 

December 29. 1976. 

On November 22.1976.8ea Robin Pipe¬ 
line Company tendered Tor filing a re¬ 
vised tariff sheet ‘ seeking an increase 
in its rates of 22.06<* per Mcf under its 
PGA clause. The rate increase is intended 
to recover increased costs resulting from 
producer rate increases pursuant to 
Opinion No. 770-A and Includes a sur¬ 
charge to recover amounts In its deferred 
gas cost account. The revised tariff sheet 
would increase Sea Robin’s revenues by 
$34.9 million. Sea Robin seeks to place 
the revised sheet into effect on Janu¬ 
ary’ 1. 1977. 

Sea Robin’s filing is based In part on 
purchases from Mesa Offshore Company 
• Mesa) as if Mesa qualified as a smail 
producer By order issued December 31, 
1975. in Sea Robin’s Docket No RP73-89 
(PGA76-1). Mesa was required, inter 
alia, to show cause why it should not re¬ 
duce its rates and make refunds. This 
matter is still pending. We shall permit 
Sea Robin’s revised tariff sheet to be¬ 
come effective on January 1, 1977, sub¬ 
ject to the outcome of the Mesa show 
cause proceeding. 

The Commission orders. (A) Sea 
Robin’s revised tariff sheet filed herein 
i« accepted for ffllng and permitted to 
become effective on January 1.1977. sub¬ 
ject to the outcome of the proceedings in 
Docket No. RP73-89 (PGA76-1). 


1 Tweif Ui RtvUcd Sheet No. 4 to ite FPC 
Go* Tariff. Original Volume No, 1. 
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( B> The Secretary shall cause prompt 
publication of this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary, 

|FR DuC.77-616 Filed I-V77.8:45 tm| 


| Docket No 0-47151 

SOUTHERN NATURAL GAS CO. AND 

TENNESSEE GAS PIPELINE CO.. A 

DIVISION OF TENNECO INC. 

Petition To Amend 

December 29. 1976. 

Take notice that on December 7. 1976. 
Southern Natural Gas Company 
(Southern). P.O. Box 2563, Birmingham. 
Alabama 35203. and Tennessee Gas Pipe* 
line Company, a Division of Tenneco, Inc. 
(Tennessee). P.O. Box 2511. Houston, 
Texas 77001. filed in Docket No. G-4715 
a petition to amend the Commission's 
order issued pursuant to 8ection 7(c) of 
the Natural Gas Act of February 25. 1955 
(14 FPC 577). as amended by orders 
issued June 5. 1962 <27 FPC 1113). July 
31. 1963 <30 FPC 419), February 1. 1968 
(39 FPC 124). March 24. 1969 <41 FPC 

407 i and May 6. 1976 (55 FPC -). in 

the instant docket so as to authorize the 
establishment of three additional de¬ 
livery points from Southern to Tennessee 
and one additional delivery point from 
Tennessee to Southern, the deletion of 
two existing delivery points from Ten¬ 
nessee to Sou them, the exchange of gas 
at the election of either party at two 
delivery points; and to authorize as 
points of exchange eight existing points 
of interconnection between the facilities 
of cither Southern or Tennessee and a 
third party, at which interconnections 
either Southern or Tennessee is currently 
authorized to exchange gas with such 
third party, all as more fully set forth 
in the petition to amend which is on file 
with the Commission and open to public 
inspection. 

It is stated that Southern and Tennes¬ 
see have entered into an Exchange 
Agreement dated November 5. 1976, 
which updates, revises and supersedes 
their original exchange agreement dated 
October l. 1954. The Superseding Ex¬ 
change Agreement, it Is stated, proposed 
to add South Pass Block 6. Bastian Bay. 
Plaquemines Parish, Louisiana, and Past 
Temballer Island. Lafourche Parish. 
Louisiana, as delivery points from South 
cm to Tennessee and South Pass Block 
62 as a delivery point from Tennessee to 
8 outhem. to delete Eloi Bay and Bastian 
Bay both located in Plaquemines Parish, 
Louisiana, as delivery points from Ten¬ 
nessee to Southern and to exchange gas 
at the election of either party at the En¬ 
terprise delivery point in Clark County. 
Mississippi and at Pugh delivery point in 
Lowndes County. Mississippi. The Super¬ 
seding Agreement further proposes 
points of exchange at the following 
existing points of interconnection with 
either 8outhem or Tennessee: 8hadyslde 
<St. Mary Parish. Louisiana). Perry ville 


No. 1 (Ouachita Parish. Louisiana>. Epps 

• West Carroll Parish. Louisiana), Perry- 
ville No. 2 (Morehouse Parish. Louisi¬ 
ana). Kosciusko No. 1 (Attala County. 
Mississippi i. Kosciusko No. 2 (Attala 
County. Mississippi). Venice ‘Plaque¬ 
mines Parish, Louisiana), and Erath 

• Vermilion Parish. Louisiana), 

Petitioners state that no new or addi¬ 
tional facilities are required for the 
points proposed, nor would the proposal 
have any adverse effect upon their ability 
to serve their respective existing custom¬ 
ers 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
January 13. 1977. file with the Pederal 
Power Commission. Washington. D.C. 
20426. a petition to intervene or a pro¬ 
test in accordance with the requirements 
of the Commissio n’s R ules of Practice 
and Procedure *18 CFR 1.8 or 1.10) and 
the Regulations under the Natural Gas 
Act G8 CFR 157.10). All protests tiled 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
flle a petition to intervene in accordance 
with the Commission’s Rules. 

Kenneth F. Plumb, 
Secretary. 

|FR Doc 77-512 FUed 1 -5-77:8:45am) 

|Dock** No RP77-19J 

TRANSWESTERN PIPELINE CO. 

Order Accepting for Filing and Suspending 

Proposed Rate Increase and Establishing 

Procedures 

December 29. 1976. 

On December 1. 1976, Tram western 
Pipeline Company (Transwestern > ten¬ 
dered for filing in the above docket cer- 
tain revised tariff sheets to its FPC Gas 
Tariff, Second Revised Volume No. 1/ 
Transwcstem is proposing to increase its 
rates by approximately 839 million an¬ 
nually for Jurisdictional natural gas sales 
and services, based on actual costs for 
the 12 months ended August 31. 1976. as 
adjusted for known and measurable 
changes through May 31. 1977. Trans- 
western seeks to make Us proposed rate 
increase effective on January 1, 1977, 30 
days after filing. For the reasons here¬ 
inafter stated, the Commission shall ac¬ 
cept Tramwestem’s proposed rate in¬ 
crease for filing, suspend it for five 
months, or until June 1, 1977, when it 
shall be permitted to become effective, 
subject to refund. 

Public notice of Transwestern’s filing 
was issued on December 9. 1976. provid¬ 
ing for protests or petitions to intervene 
to be filed on or before December 27, 
1976. 


• First Revised Sheet Nos. 1, 23 , 24 . 50. 63. 

74. 76, and 78 and Sixth Revised Sheet Nos. 5 
and 6. 


Ti'onswestern states the principal re* 
sons for its proposed rate increase are 
(1) increases In the cost of labor ami 
other expenses, <2) a higher claimed rate 
of return. (3) a higher claimed deprecia¬ 
tion rate. (4) increased Federal and state 
Income taxes, and (5) lower sales vol¬ 
umes. 

In addition to the proposed increase 
in rates, Trans western also proposes to 
amend Its tariff to establish a $10 per 
Mcf unauthorized overrun penalty and 
to increase interest on unpaid bills from 
6 to 9 percent annually. Transwestern al¬ 
so proposes to incorporate in its tariff a 
30 day notice requirement applicable to 
tracking provisions in accordance with 
the Commission’s Regulations. 

Based on a review of Transwestern 
filing herein, the Commission finds that 
the proposed higher rates and tariff 
amendments have not been shown to be 
Just and reasonable and may be unjust 
unreasonable, unduly discriminatory, or 
otherwise unlawful. Accordingly, the 
Commission shall accept Transwestern 
proposed rate increase for filing and sus¬ 
pend its use for five months, or until 
June 1, 1977. when it shall be permitted 
to become effective, subject to refund, in 
the manner prescribed by the Natural 
Gas Act, and shall set the matter for 
hearing. 

The Commission finds. It is necessan 
and proper in the public interest and in 
carrying out the provisions of the Natu¬ 
ral Gas Act that the Commission enter 
upon a hearing concerning the lawful¬ 
ness of the increased rates and charges 
and tariff revisions proposed by Trans¬ 
western. and that the same be accepted 
for filing and suspended in the manner 
prescribed by the Natural Gas Act 

The Commission orders. (A> Pursuant 
to the authority of the Natural Gas Act. 
particularly Sections 4 and 5 thereof, and 
the Commission’s rules and regulations 
a public hearing shall be held concern¬ 
ing the lawfulness of the increased ratt~ 
and tariff modifications proposed herein 
by Transwestern. 

<B) Pending hearing and decision 
thereon. Transwestern*s proposed rate 
increase and tariff modifications are ac¬ 
cepted for filing and suspended for five 
months, or until June 1, 1977. when they 
shall be permitted to become effective 
subject to refund, in the manner pre¬ 
scribed by the Natural Gas Act. 

(C) The Commission staff shall pre¬ 
pare and serve top sheets on all parties 
on or before April 1.1977. 

iD) A Presiding Administrative Law 
Judge, to be designated by the Chief Ad¬ 
ministrative Law Judge for that purpose 
(See Delegation of Authority. 18 CFR 
3.5(d)), shall convene a settlement con¬ 
ference in this proceeding on a date cer¬ 
tain within 10 days after the service o t 
top sheets by tlie Staff, In a hearing or 
conference room of the Federal Powder 
Commission. 825 North Capitol Street 
N.E., Washington, D.C. 20426. Said Pre¬ 
siding Administrative Law Judge is here¬ 
by authorized to establish such further 
procedural dates as may be necessary 
and to rule upon all motions (with the 
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exceptions of petitions to intervene, mo¬ 
tions to consolidate and sever, and mo¬ 
tions to dismiss), as provided for In the 
Rules of Practice and Procedure. 

(K» The Secretary shall cause prompt 
publication of this order In the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretory. 

JFR Doc,77-520 Filed 1 -5-77;II:45 wn| 


Docket No, RP73- 35 and RP74 80 
iPOA 77-2 (AP 77-1)1 

TRUNKLINE GAS CO. 

Change in Tariff 

December 29. 1976. 

Take notice that on December 16. 1976, 
Trunkline Gas Company < Trunkline ) 
tendered for filing Eighteenth Revised 
Sheet No. 3-A to its FPC Oas Tariff, 
Original Volume No. L Trunkline sub¬ 
mits that this revised tariff sheet reflects 
rate adjustments as follows: 

(1) An Advance Payment tracking ad¬ 
justment pursuant to Article V of the 
Agreement as to Rates and Related Mat¬ 
ters in Docket No. RP74-89. approved by 
the Commission’s Older dated July 9. 
1975; and 

(2* A Purchased Gas Transmission 
and Compression tracking adjustment 
pursuant to Article VI of the Agreement 
as to Rates and Related Matters in 
Docket No. RP74-89. approved by the 
Commission^ Order dated July 9. 1975; 
and 

*3^ A PGA Rate Adjustment pursuant 
to Section 18 of the General Terms and 
Conditions of its FPC Gas Tariff, Origi¬ 
nal Volume No. 1. 

An effective date of February 1. 1977 is 
proposed. 

Trunkline states that copies of its fil¬ 
ing have been served on all Jurisdictional 
customers and applicable state regula¬ 
tory agencies. 

Any person desiring to be heard or to 
protest said application should file a pe¬ 
tition to intervene or protest with the 
Federal Power Commission, 825 North 
Capitol Street. N.E.. Washington. D.C., 
20426. In accordance with $1.8 and $1.10 
of the Commission's Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such i>eiiUons or protests should be filed 
on or before Jan. 12. 1977. Protests will 
be considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Protes¬ 
tants parties to the proceeding. Any per¬ 
son wishing to become a party must flic 
a petition to intervene. Copies of this ap¬ 
plication are on flic with the Commis¬ 
sion and are available for public inspec¬ 
tion. 

Kenneth F. Plumb, 
Secretary. 

I PR Doc.77-514 Piled i-3-77;8:45 am| 


fDocket No. CP77 02| 

TT1 UN KLINE GAS CO. AND PANHANDLE 
EASTERN PIPE LINE CO. 

Application 

December 28. 1976. 

Take notice that on December 15.1976. 
Tru nk li ne Gas Company and Panhan¬ 
dle Eastern Pipe Line Company (Appli¬ 
cants). P.O. Box 1642, Houston. Texas 
77001. filed in Docket No. CP77-92 a joint 
application pursuant to Section 7 of the 
Natural Gas Act and the regulations 
thereunder for a certificate of public 
convenience and necessity and for a 
temporary certificate authorizing the 
transportation of natural gas on behalf 
of Northern Natural Gas Company 
(Northern), all as more fully set forth 
in the application which is on file with 
the Commission and open to public 
inspection. 

Applicants propose to transport 13.000 
Met of gas on a firm basis and 6.500 
Mcf of gas on a best-efforts basis for the 
account of Northern utilizing the capac¬ 
ity of their respective systems and the 
capacity obtained by Trunkline from 
Stingray Pipeline Company (8tingray* 
and Natural Gas Pipelmc Company of 
America (Natural*. 

Northern has made arrangements with 
Natural whereby Natural will transport 
the gas purchased by Northern from 
West Cameron Block 643 to Stingray's 
existing pipeline in West Cameron Area. 
South Addition. Block 565. Trunkline has 
made arrangements with Natural where¬ 
by Natural will transport the gas from 
the terminus of Stingray s offshore facil¬ 
ities to Trunkline’s onshore facilities. 
The gas will be transported by Appli¬ 
cants to Longville, Louisiana, under a 
transportation agreement between Ap¬ 
plicants and Northern dated October 27. 
1976. The gas will then be further trans¬ 
ported throughout Applicants' facilities 
to the ultimate point of redellvery to 
Northern in Kiowa County. Kansas, near 
MullinvlUe. This latter transportation 
service is pursuant to a transportation 
agreement dated September 24. 1976. 
which is the subject of Applicants’ ap¬ 
plication at Docket No. CP77-17, For the 
transportation service from offshore 
Louisiana to Longville. Northern will pay 
a monthly charge of Forty Thousand 
One Hundred Seven Dollars - $40,107 >. 

As partial consideration for this 
transportation service. Northern has 
agreed to sell Panhandle up to twenty 
percent <20%> of the volumes delivered 
at the point of receipt. 

Applicants also seek authorization to 
effectuate a transportation agreement 
between Applicants which provides for 
the transportation by Trunkline of the 
gas purchased by Panhandle from 
Northern. In consideration for said 
transportation Panhandle will pay 
Trunkline a monthly charge of Twenty- 
four Thousand Nine Hundred Fifty- 
one Dollars ($24,951). 
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It appears reasonable and consistent 
with tlio public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
intervene. Therefore, any person desir¬ 
ing to be heard or to make any protest 
with reference to said application should 
on or before January 3.1977. file with the 
Federal Power Commission. Washing¬ 
ton, D.C., 20426. a petition to intervene 
or a protest In accordance with the re¬ 
quirements of the Commission’s Rules of 
Practice and Procedure <18 CFR 1.8 or 
1.10». All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must fUn 
a petition to intervene in accordance 
with the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained In the subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission 
on this application if no petition to In¬ 
tervene is filed within the time herein, 
if the Commission on its ow r n review of 
the matter finds that an abandonment 
Is required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the Com¬ 
mission on its own motion believes that 
a formal hearing is required, further no¬ 
tice of such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it wlU h« 
unnecessary for Applicant to appear or 
be represented at tire hearing. 

Kenneth F. Plumb. 

Secretary. 

|PR Doc 77 505 Filed 1-5 77:8*45 am| 


| Docket No KR77-114) 

UTAH POWER & LIGHT CO. 

Interconnection Agreement 

December 29, 1976. 

Take notice that on December 15. 
1976. Utah Power & Light Company 
Utah states that this Service Schedule 
Service Schedule IV providing for the in¬ 
terchange of energy between Utah and 
The Washington Water Power Company. 
Utah states that this Service Scheduic 
is agreed to under and as port of the In¬ 
terconnection Agreement dated April 21, 
1965, between The Washington Water 
Power Company, Idaho Power Company. 
Hie Montana Power Company, Pacific 
Power & Light Company, and Utah, 
which is on file with the Federal Power 
Commission as Utah Power & Light Com¬ 
pany Rate Schedule FPC No. 103. Utah 
requests that the filing be accepted re¬ 
troactively as of August 1, 1976. 
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Any person desiring to be heard or to 
protest said filing should flic a petition 
to Intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street. N.E.. Washington. D.C. 20428. in 
accordance with 11.8 and I 1.10 of the 
Commission’s Rules of Practice and Pro¬ 
cedure < 18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before January 10. 1977. Protests will 
be considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party roust 
file a petition to intervene. Copies of this 
filing arc on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc.77 521 Filed 1-5-77:8:45 im| 


(Docket No. ER 77-92 J 

VIRGINIA ELECTRIC AND POWER CO. 

Contract Supplement 

December 28. 1976. 

Take notice that on December 3. 1976, 
Virginia Electric and Power Company 
<Virginia) tendered for filing a Contract 
Supplement dated August 26.1976. to the 
Agreement designated as Virginia’s Rate 
Schedule FPC No. 85-50 between Vir¬ 
ginia and Southside Electric Cooperative. 

Said supplement requests Commission 
authorization for the relocation of 
metering facilities from 12.5 kV to 34.5 
kV at Cherry Hill Delivery Point, located 
on the south side of Route 659 approxi¬ 
mately 0.5 mile east of Route 019 near 
Dinwiddle. Dinwiddle County. Virginia. 

Virginia requests an effective date as 
that of the date connection of facilities 
which is August 27.1976. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 10. 1977. file with the Federal Power 
Commission. Washington. D.C. 20426. 
petitions to intervene or protest in ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure 418 CFR 1.8 or 1.10>. All protests 
filed with the Commission will be con¬ 
sidered by it In determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party in any hearing therein 
must file petitions to intervene in ac¬ 
cordance with the Commission's Rules. 
The application Is on file with the Com¬ 
mission and Is available for public 
Inspection. 

Kenneth F. Plumb. 

Secretary. 

|HR Doc.77-498 Filed 1-6-77:8:45 am) 


FEDERAL RESERVE SYSTEM 
BANKS OF IOWA. INC. 
Acquisition of Bank 

Banks of Iowa. Inc.. Cedar Rapids. 
Iowa, has applied for the Board's ap¬ 


proval under section 3(a) (3) of the Bank 
Holding Company Act (12 UJS.C. 1842(a) 
(3)) to acquire 80 percent or more of tbe 
voting shores of First Trust & Savings 
Bank. Davenport. Iowa. The factors that 
are considered in acting on the applica¬ 
tion are set forth in section 3(0 of the 
Act (12 U.8.C. 184240). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary. Board of Governors 
of the Federal Reserve System. Washing¬ 
ton. D.C. 20551. to be received not later 
than January 27.1977. 

Board of Governors of the Federal Re¬ 
serve System, December 30. 1976. 

Theodore E. Allison. 

Secretary of the Board . 

|FR Doc 77-448 Filed 1-6-77:8:45 wn| 


FIRST INTERNATIONAL BANCSHARES, 
INC. 

Acquisition of Bank 

First International Bancshares. Inc,, 
Dallas Texas, has applied for the Board's 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.8.C. 
1842<a> (3>> to acquire 100 percent (less 
directors’ qualifying shares) of the voting 
shares of Beaumont State Bank. Beau¬ 
mont, Texas. The factors that are con¬ 
sidered In acting on the application are 
set forth in 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be Inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary, Board of Governors 
of the Federal Reserve System. Washing¬ 
ton. D.C. 20551. to be received not later 
than January 27.1977. 

Board of Governors of the Federal Re¬ 
serve System. December 30.1976. 

Theodore E. Allison. 

Secretary of the Board. 

|FR Doc.77-440 Filed 1-6-77:8:45 am| 


KRUSE INSURANCE AGENCY. INC. 

Formation of Bank Holding Company 

Kruse Insurance Agency. Inc.. Mineoia, 
Iowa, has applied for the Board’s ap¬ 
proval under section 3(a) (1) of the Bank 
Holding Company Act (12 UJS.C. 1842 
(a)(1)) to become a bank holding com¬ 
pany through acquisition of 80 percent 
or more of the voting shares of Mineoia 
State Bank. Mineoia, Iowa. The factors 
that are considered in acting on the ap¬ 
plication are set forth In section 3»c • of 
the Act (12 U.8.C. 1842(c) >. 

Kruse Insurance Agency, Inc., Mineoia. 
Iowa has also applied, pursuant to sec¬ 
tion 4(c) <8> of the Bank Holding Com¬ 
pany Act (12 U.S.C. 1843(c)(8)) and 
section 225.4(b) (2) of the Board’s Reg¬ 
ulation Y (12 CFR 225.4(b) (2) >. for per¬ 
mission to acquire voting shares of Min¬ 


eoia State Bank Mineoia. Iowa. Notice of 
the application was published on No¬ 
vember 24. 1976 in Glcnwood Opinion- 
Tribune. a newspaper circulated in Mill* 
County, Iowa. 

Applicant states that the proposed sub¬ 
sidiary would engage In the activities of 
insurance sales related to extensions of 
credit by Mineoia State Bank, including 
credit life, accident or health. Such ac¬ 
tivities have been specified by the Board 
in section 225.4(a) of Regulation Y as 
permissible for bank holding companies, 
subject to Board approval of individual 
proposals In accordance with the pro¬ 
cedures or section 325.4(b). 

Interested perso may express I heir 
views on the question whether consum¬ 
mation of the proposal can ’‘reasonably 
be expected to produce benefits to thr 
public, such as greater convenience, in¬ 
creased competition, or gains in effi¬ 
ciency. that outweigh possible adverse ef¬ 
fects. such as undue concentration of re¬ 
sources. decreased or unfair competition, 
conflicts of interests, or unsound banking 
practices.” Any request for a hearing an 
this question should be accompanied by 
a statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hearing 
and a statement of the reasons why this 
matter should not be resolved without a 
hearing. 

The application may be Inspected at 
the offices of the Board of Governor or 
at the Federal Reserve Bonk of Chicago. 

Any views or requests for hearing 
should be submitted In writing and re¬ 
ceived by the Secretary. Board of Gov¬ 
ernors of the Federal Reserve System. 
Washington. D.C. 20561, not later than 
January 27.1977. 

Board of Oovcmors of the Federal Re¬ 
serve System. December 30.1976. 

Theodore E. Allison. 

Secretary of the Board. 

IFR Do*.77-450 Filed 1-6-77:8:45 am| 

FEDERAL TRADE COMMISSION 

[File No. 762 31071 
CE2AR, LTD.. ET AL. 

Consent Agreement With Analysis To Aid 
Public Comment 

Pursuant to section 6(f) of the Federal 
Trade Commission Act. 38 Stat. 721. 15 
U.S.C. 46 and 8 2 34 of the CommLssion's 
rules of practice (16 CFR 2.34. 40 FR 
15236. April 4. 1975). notice is hereby 
given tiuit the following consent agree¬ 
ment containing a consent order to cease 
and desist and an explanation thereof, 
having been filed with and provisionally 
accepted by the Commission, has been 
placed on the public record for a period 
of sixty (60) days. Public comment Is 
invited on or before March 6. 1977. Such 
comments or views will be considered by 
the Commission and will be available for 
inspection and copying at its principal 
office In accordance with 5 4.9(b) <14) of 
the Commission's rules of practice <16 
CFR 4.9(b)U4>. 40 FR 15236. April 4. 
1975). Comments should be directed to: 
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omit) of the SocroUrj, Federal Trvto Oom- 

niK^ion. Otii Street A Pennsylvania Avenue, 

NW Wwihlngton, DO 30680. 

Ckzajl Ltd,, kt ajl. 

TILE KO. 7R* 8187 

Analyst* o/ Proposed Corucnf Order To 
Aid Public Comment 

The Federal Trade Commission has 
accepted an agreement to a proposed 
•onsent order from Cesar, Ltd . and Wil¬ 
liam Arnold 

The proposed order has been placed on 
the public record lor sixty (60) days for 
reception of comments by the public. 
Comments received during this period 
will become part of the public record. 
After sixty (60) days, the Commission 
will again review the agreement and the 
comments received and will deckle 
whether it should withdraw from the 
u reement or make final the agreement's 
proposed order 

Cexar Ltd., Is a New York corporation 
and te a manufacturer and distributor of 
men’s and boys* shirts. William Arnold 
is the secretary of the corporation. He 
controls and is responsible for the firm’s 
act* and practices during the period 
when the violations arc alleged to have 
occurred. 

The complaint alleges that respond¬ 
ent* falsely represented the constituent 
fibers on labels attached to their shirts, 
and fulled to disclose the percentages of 
ttich fibers. It further alleges that they 
old the shirts with labels which failed to 
disclose the true generic names of the 
fibers present. Finally, the complaint al¬ 
leges that the respondents failed to 
maintain proper records showing the 
fiber content of the shirts. 

Tlie consent order prohibit* C«sar, 
Ltd . and William Arnold from falsely 
and deceptively labeling or otherwise 
mi representing the textile fiber content 
of textile products. In addition, the order 
requires respondents to disclose the 
generic name of a fiber In conjunction 
with the use of a fiber trademark. It fur¬ 
ther requires respondents to maintain 
records of the textfie fiber content of 
textile products in accordance with the 
provision* of the Textile Act. 

The order Is generally designed to pre¬ 
vent deception as to the fiber content of 
clothing and to protect competitors from 
unfair competition. 

The purpose of this analysts is to 
.'ucilitate public comment on the pro¬ 
pped order and it is not intended to 
constitute an official Interpretation of 
the agreement and proposed order or to 
modify in any way their terms. 

United States or Ame&tca Bxrorr Fed¬ 
eral Traps Commission 
| rilo No. 702 2107) 

AGREEMENT CONTAINING CONSENT ORDER TO 
CEASE AND DESIST 

In Uu? matter of Cezar Ltd., a corpora - 
Won, and William Arnold, individually 
and as on officer of said corporation. 

The Federal Trade Commission having 
initiated an Investigation of certain acts 
wid practices of Cezar Ltd., a corpora¬ 


tion. and William Arnold, individually 
and as on officer of said corporation, 
hereinafter sometimes referred to as pro¬ 
posed respondent*, and it now appear¬ 
ing that proposed respondents are willing 
to enter Into an agreement containing an 
order to cease and desist from the use 
of the acts and practices being investi¬ 
gated; 

It is hereby agreed by and between 
Cezor Ltd., by its duly authorized officer, 
and William Arnold, individually and os 
an officer of said corporation, and counsel 
for the Federal Trade Commission that: 

1. Proposed respondent. Cesar Ltd., is 
a corpora lion organized, existing and do¬ 
ing business under and by virtue of the 
laws of the State of New York, with it* 
office and principal place of business lo¬ 
cated at 232 Madison Avenue. New York. 
New York 10016 

Proposed respondent William Arnold 
te an officer of said corporation He for¬ 
mulates. directs and controls the policies, 
acts and practices of said corporation, 
and hte address Is the same as that of 
said corporation. 

2 . Proposed respondent* admit all the 
jurisdictional facts set forth in the draft 
of the complaint here attached 

3. Proposed respondents waive: 

<a> Any further procedural steps: 

<b) The requirement that the Com¬ 
mission's decision contain a statement of 
findings of fact and conclusions of law; 
and 

<c> All rights to seek judicial renew 
or otherwise to challenge or contest the 
validity of the order entered pursuant 
to this agreement. 

4. This agreement shall not become a 
part of the public record of the proceed¬ 
ing unless and until It is accepted by the 
Commission. If this agreement te ac¬ 
cepted by the Commission it, together 
with the draft of complaint contemplated 
thereby, wfll be placed on the public rec¬ 
ord for a period of sixty <60) days and 
information in respect thereto publicly' 
released; and such acceptance may be 
withdrawn by the Commission If com¬ 
ments or views submitted to the Commis¬ 
sion disclose facts or considerations 
which indicate that the order contained 
in the agreement te inappropriate, im¬ 
proper. or inadequate. 

5. This agreement 1s for settlement 
purposes only and docs not constitute an 
admission by proposed respondents that 
the law has been violated as alleged In 
the draft of complaint here attached. 

6 . This agreement contemplates that 
if it te accepted by the Commission, and 
If such acceptance te not subsequently 
withdrawn by the Commission pursuant 
to the provisions of f 2.34 of the Com¬ 
mission's rules, the Commission may. 
without further notice to proposed re¬ 
spondents, (!) issue its complaint cor¬ 
responding in form and substance with 
the draft of complaint here attached and 
its decision containing the following 
order to cease and desist in disposition 
of the proceeding and (2) make infor¬ 
mation public in respect thereto 

When so entered, the order to cease 
and desist shall have the samo force and 
effect and may be altered, modified or 


set aside in the .uime mantici and within 
the same time provided by statute for 
other orders. The order shall become final 
upon service. Mailing of the complaint 
and decision containing tlie agree-to 
order to proposed respondent*' address 
as stated in this agreement shall con¬ 
stitute service. Proposed respondents 
waive any right they may have to any 
other manner of service. The complaint 
may be used in construing the terms of 
the order, and no agreement, under¬ 
standing. representation or interpreta¬ 
tion not contained in the order or the 
agreement may be used to vary or con¬ 
tradict the terms of the order, 

7. Proposed respondents have read the 
proposed complaint and order contem¬ 
plated hereby, and they understand that 
once the order lias been Issued, they will 
be required to file one or more compliance 
reports showing that they have fully 
complied with the order, and that Uiey 
may be liable for a civil penalty in the 
amount provided by law for each viola¬ 
tion of the order after it becomes final 

Order 

It te ordered. That respondent* Cezar 
Ltd., a con>oration, its successors and as¬ 
signs and its officers, and William Arnold, 
individually and as an officer of said 
corporation, and respondents* represent¬ 
atives, agents and employees, directly or 
through any corporation, subsidiary, 
division, or any other device, in connec¬ 
tion with the introduction, sale, adver¬ 
tising or offering for sale in commerce, 
or the transportation or causing to be 
transported In commerce, or the impor¬ 
tation into the United States of any 
textile fiber product: or In connection 
with the sale, offering for sale, adver¬ 
tising. delivery, tran*i>ortation. or catw¬ 
ing to be transported, of any textile fiber 
product which has been advertised or 
offered for sale in commerce; or in con¬ 
nection with the sale, offering for sale, 
advertising, delivery, transportation or 
causing to be transported, after shipment 
in commerce of any textile fiber product, 
as the terms '’commerce” and ’’textile 
fiber product” are defined In the Twctile 
Fiber Products Identification Act, do 
forthwith cease and desist from: 

1. Misbranding textile fiber product* 
by: 

a. Falsely or deceptively stamping, 
tagging, labeling, invoicing or otherwise 
identifying such product* as to the name 
or amount of the constituent fibers con¬ 
tained therein: 

b. Failing to affix a stamp, tag, label 
or other means of identification to each 
such product showing in a clear, legible 
and conspicuous manner each element of 
information required to be disclosed by 
section 4'b> of the Textile Fiber Prod¬ 
ucts Identification Act: 

c. Using a fiber trademark on lal>el.% 
affixed to textile fiber products without 
the generic name of the fiber appearing 
in immediate conjunction therewith in 
type or lettering of equal size and 
conspicuousness. 

2. Failing to maintain and preserve 
proper records of fiber content of textile 
fiber products manufactured by respond¬ 
ents. as required by section 6<a> of the 
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Textile Tiber Product* Identification Act 
and Rule 39 of the rules and regulations 
promulgated thereunder. 

It Is further ordered. That respond¬ 
ents notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondent 
such os dissolution, assignment or sale 
resulting in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries or any other change in 
the corporation which may affect com¬ 
pliance obligations arising out of the 
order. 

It ii further ordered. That the in¬ 
dividual respondent named herein 
promptly notify the Commission of each 
change In business or employment 
status, which includes discontinuance of 
his present business or employment and 
each affiliation with a new business or 
employment, for ten (10) years follow¬ 
ing the effective date of this order. 8uch 
notice shall include respondent's cur¬ 
rent business address and a description 
of the business or employment in which 
he is engaged as well as a description of 
his duties and responsibilities. The ex¬ 
piration of the notice provision of this 
paragraph shall not affect any other 
obligations arising under this order. 

It is further ordered , That the respond¬ 
ents herein shall within sixty (60) days 
a*ter service u»v»n fh^m of this order, 
file with the Comm ism on a report. In 
writing, nett’ag forth In detail the man¬ 
ner and form in which they have com¬ 
plied with this order, 

James A. Tobin, 
Acting Secretary 

|FU Do* 77-418 Filed i-6-77;8:46 ami 

GENERAL ACCOUNTING OFFICE 

REGULATORY REPORTS REVIEW 
Receipt of Report Proposals 

The following requests for clearance of 
reports Intended for uze in collecting In¬ 
formation from the public was received 
by the Regulatory Reports Review 8toff, 
OAO, on December 29,1976. See 44 U.8.C. 
3612 (c) and <d). The purpose of publish¬ 
ing this notice in the Federal Register 
Is to Inform the public of such receipt 

The notice Includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form number, if 
applicable: and the frequency with which 
the information i* proposed to *>c 
collected. 

Written comments on the proponed 
FEA requests are invited from all inter¬ 
ested persons, organizations, public 
interest groups, and affected businesses. 
Became of the limited amount of time 
GAO has to review the proposed re¬ 
quests, comments <ln triplicate) must be 
received on or before January 24, 1977, 
and should be addressed to Mr. John M. 
Lovclady, Acting Assistant Director. 
Regulatory Reports Review. United 
States General Accounting Office, Room 
6216, 425 I Street, NW , Washington. DC 
20648 


Further information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review Staff, 202-376-6425. 

Federal Energy Administration 

FEA requests an extension no change 
clearance of the Form FEA-100A en¬ 
titled "Producers and Wholesale Pur¬ 
chaser-Resellers Monthly Report." This 
form Is designed to provide summary 
data regarding product availability in 
inventory, product supply (production, 
imports, purchases and exchanges) and 
Uic demand on inventory and supply for 
the current month, the preceding month 
and the following month. This informa¬ 
tion is mandatory under 10 CFR 211, 
Subparts D & E. issued pursuant to the 
Federal Energy Administration Act of 
!973 (Pub. L. 93-275) as amended by the 
Energy Policy and Conservation Act 
(Pub. L. 94-163). FEA estimates the 
number of respondents to be approxi¬ 
mately 1.000 and the reporting burden 
to be 2 hours per response. Potential 
respondents arc refiners, importers, sup¬ 
pliers and certain resellers of propane 
and butane. 

FEA requests an extension no change 
clearance of the Form FEO-17, "Re¬ 
quest For Assignment Of A Supplier Or 
Adjustment Of Base Period Supply 
Volume/' The FEO-17 Is not a manda¬ 
tory form but Is required to obtain bene¬ 
fit. such as, assignment of a supplier. 
The Mandatory Petroleum Allocation 
Program established 1972 as the base 
period for current petroleum allocation. 
However, FEA realizes that economic 
growth and changing use patterns neces¬ 
sitate adjustments to initio] allocations. 
The FEO-17 provides a tool for whole¬ 
sale purchasers to apply for the base 
period supply volume. FEA estimates po¬ 
tential respondents to number approxi¬ 
mately 20 000. each filing one response 
per year. FEA estimates burden to aver¬ 
age one hour to complete the form. 

Norman F. Hsyl, 

Regulatory Reports Review Officer 

1 PR Doc.77-860 Kited 1-5-77.8:46 am| 


DEPARTMENT OF HEALTH. 
EDUCATION, AND WELFARE 

Food cod Drug Administration 

ABBOTT LABORATORIES 

Withdrawal of Food Additive Petition and 

Filing of Petition for Affirmation of 

GRAS Status 

Correction 

In FR Doc. 76-36751, appearing on 
page 56240 in the Issue for Friday, De¬ 
cember 17, 1976, the following change* 
should be mode: 

L The last word in the seventh line 
of the fourth full paragrph In column 
three should read, "benzoic". 

2. The third line of the fifUi full para¬ 
graph in column three should read, 
"121.40) is filed by FDA There Is no 
pre-". 


[ Docket No. 76N 0479; DESl 5953) 

CERTAIN SULFONAMIDE OPHTHALMIC 
OINTMENTS AND SOLUTION 

Drug for Human Use; Drug Efficacy Study 
Implementation; Followup Notice and 
Opportunity for Hearing 

Correction 

In FR Doc. 76-3u750, appearing at pu*t 
55241 in the issue for Friday, Deocml* i 
17. 1976, make the foiloAUig changes. 

1. In the first column, page 55241, u« 
the third line of the third full purngraj i; 
beginning with ‘*a<DA 7-757“, the second 
word should read ’•Roche". 

2. In the second column, in paragruitj 
numbered 3, in Uic fifth line, "February 
15, 1977should have been Inserted 


Office of Education 
TEACHER CORPS 

Closing Dale for Receipt of Applications 

Notice is hereby given that pursuant to 
the authority contained In Part B I o: 
the Education professions Dcvclopmci * 
Act of 1966, os amended (79 Stat. 1256 
12j 8 as amended) <20 UBC. 1101-1107 
a applications are ocing accepted fron 
insUiutions of higher education and load 
educational agencies lor non-competti ip 
continuation grams for the necond year 
of "Eleventh cycic Teacher Corpe proj¬ 
ects which ocgitn In fiscal year 1976. Al¬ 
though the appropriation lor fiscal year 
19 1 7 has not yet uccn made, the appro¬ 
priation is anticipated to ailow the fund¬ 
ing of 122 grants wlUiin 66 project rite 
The averuge amount to be awarded io 
each project rite t2 grants) will br 
$245,000,000. 

In oruer to be assured of oonsfclcmtior 
for iunding, applications should be re¬ 
ceived by Lie U.S. Office of Education 
Application control Center on or befon 
June 1.1977. 

A. Applications sent by mail An RPfffi 
cation sent by man should be addrcr^id 
as follows; U.S. Office of Education, Ap¬ 
plication Control Center, 400 Maryland 
Avenue, S.W.. Washington. D.C. 20202. 
Attention; 13.469. An application sent by 
mail will be considered to be received on 
time by the Application Control Cento 
if; 

(1) The application was sent by reg¬ 
istered or certified mail not later than 
May 27, 19(7 as evidenced by the U.e 
Postal Service postmark on the wrapper 
or envelope, or on the original receipt 
from the U.S. Postal Service; or 

(2) The application is received on or 
before the closing date by either the De¬ 
partment of Hcaitn. Education, and Wd 
fare, or the u.8. Office oi Education mail 
rooms in Washington. D.C. In (MtabU&h- 
lag the date of receipt, the Commissions 
will rely on the tiou-dute stamp of such 
mail rooms or other documentary evi¬ 
dence of receipt maintained by the De¬ 
partment of Health, Education, and Wel¬ 
fare. or Ihe U S. Office of Education 

B. Hand delivered applications. An ap 
plication to be hand delivered nrnvrt be 
delivered to the U.8. Office of Education 
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Giant and Procurement Management Di¬ 
vision, Application Control Center. Room 
5673, Regional Ofllce Building Throe. 7th 
,\nd D Streets. SW.. Washington. D.C. 
Hand-delivered applications will be ac¬ 
cepted dally between Uie hours of 8:00 
a j\\. and 4:00 p.m.. except Saturdays. 
Sundays, or Federal holidays. 

C. Program information and forms. 
Information and application forms may 
be obtained from the Teacher Corps, 
Office of the Commissioner. Office of Ed¬ 
ucation. Washington, D.C, 20202. 

D Applicable reputations. The regula¬ 
tions applicable to this program are the 
Office of Education General Provisions 
Regulations (45 CFR Part 100a). 
i JO US.O. 1101-1107*.) 

Dated: December 29. 1976. 

'Catalog of Federal Domestic Am*- lance 
Number 13,489- Teacher Oocp* Operotiona 
And Training.) 

John W. Evans. 

Acting United States 
Commissioner of Education. 

|PR Doc.77-419;Filed 1-6-77:6:4* wn| 


Office of the Secretary 

REVIEW PANEL ON NEW DRUG 
REGULATION 

Meeting 

Notice Is hereby given, pursuant to 
Public Law 92-463. that the Review 
Panel on New Drug Regulation, estab¬ 
lished pursuant to 42 UJ3.C. 217a. by the 
Secretary of Health. Education, and Wel¬ 
fare. on February 21. 1975. will meet on 
Monday. January 24. 1977. At 4:15 pun. 
and Tuesday. January 25. 1977 at 8:30 
ii.m. In Room 5051 of the Department of 
Health, Education, and Welfare** North 
Building, 330 Independence Avenue, 
S.W., Washington. D.C. The Review 
Panel will consider matters pertaining to 
it* study of existing policies and proce¬ 
dures for the regulation of new drugs by 
the Pood and Drug Administration. The 
meeting is open to the public. 

Further information on the Review 
Panel may be obtained from John D. 
Rust. Executive Secretary. Review Panel 
on New Drug Regulation, Room 1187 
Donahue Building, 330 Independence 
Avenue. S.W.. Washington. D.C. 20201. 
telephone (202) 472-3000. 

Dated: December 30.1976. 

John D. Rout. 

Executive Secretary , Review Panct 
on New Drug Reputation. 

December 29.1976. 

|FB Doc.77-405 Ptlod l-6-77;8:4* ami 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 
Federal Disaster Assistance Administration 
I PDAA -3016 KM Docket No. NFD-3801 
SOUTH DAKOTA 

Amendment to Notice of Emergency 
Declaration 

Notice of emergency for the State of 
•South Dakota dated June 17, 1976, and 


amended on July 8. 1976. Ocio? r 18. 
1976. and December 16. 1970. is hereby 
further amended to include the following 
counties among those counties deter¬ 
mined to have been adversely affected by 
the catastrophe declared an emergency 
by the President in hLs declaration of 
June 17. 1976: 

The Counties of 

Corson Shannon 

Dewey Woohobaugrt 

Ziebach 

The purpose of tills designation is to 
provide emergency livestock feed assist¬ 
ance only In the aforementioned affected 
areas, 

('Catalog of Federal DomcaUc As«t«Uiioc No 
14.701. Diana ter Assistance) 

Dated: December 27.1976 

William E. C»o*vtrrr. 
Acting Administrator . Federal 
Disaster Assistance Adminis¬ 
tration. 

| FR Doc.77-479 Filed 1-6-77:8 4ft om| 


[PDAA-3016-KM; Docket No NTO 16! | 

NORTH DAKOTA 

Amendment to Notice of Emergency 
Declaration 

Notice of emergency for the State of 
North Dakota dated July 21. 1976. and 
amended on December 16. 1976. is hereby 
further amended to Include the following 
counties among those counties deter¬ 
mined to have been adversely affected 
by the catastrophe declared an emer¬ 
gency by the President in his declarat ion 
of July 21. 1976: 

The Counties of: 

Ransom dargeut 

Richland 

The Purpose of thb» designation 1* to 
provide emergency livestock feed as¬ 
sistance only in the aforementioned 
affected areas. 

(Catalog of Federal Domestic AffOstann* 
No. 14,701. Disaster A*d*t»noe) 

Dated: December 27.1976, 

William E. Ckochjctt. 

Acting Administrator. Federal 
Disaster Assistance Admin¬ 
istration. 

(F^ Doc.77-480 FUod 1-6 77.8;45 oinf 


(FDAA 3013 EM Docket No NFD 383| 

MINNESOTA 

Amendment to Notice of Emergency 
Declaration 

Notice of Emergency for the 8tate of 
Minnesota, dated June 17. 1976. and 
amended on June 28. 1976, and Au¬ 
gust 27, 1976. November 9. 1976. and on 
December 16. 1976. Is hereby further 
amended to Include the following county 
among those countless determined to 
have been adversely affected by the 
catastrophe declared an emergency by 
the President In his declaration of 
June 17, 1976: 

The County of: 

Todd 

The purpose of this designation is to 
provide emergency livestock feed aa- 


idfUnco only in the aforementioned 
affected urea. 

\ Catalog of Pectoral DocnemUc Aoantauo«* 
No 14.701. Diopter AJWb»Unc* I 

D^ted: December 27.1976. 

William E. Crockett. 
Acting Administrator. Federal 
Disaster *Assistance Admin¬ 
istration. 

|KH Doc 77-461 Filed 1 o-77.8:45 am| 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
(NM 29466) 

NEW MEXICO 
Notice of Application 

December 29. 1976 

Notice I* hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 <30 U.S.C. 185). as amended by 
the Act of November 16, 1973 (87 8tat 
576>, Gas Company of New Mexico has 
applied for one 4-inch natural gas pipe¬ 
line right-of-way across the folio wing 
land: 

Nrw Mexico PtLZViClTkL MniBUN 
New Mexico 

T 21 8.. R 32 E.. 

Sec. 3. lota 7. 8. 10. 11. 14 anil 16. 

This pipeline will convey natural go* 
across 746 miles of national resource 
land in Lea County, New Mexico 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
If *o. under what terms and conditions 

Interested persons desiring to express 
their view* should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management. 
P.O. Box 1397, Roswell. New Mexico 
88201. 

Raul E. Martimkx. 

Acting Chief . Branch of Lands 
and Minerals Operations 

I FR Doc 77-488 Filed 1-6-77.8:4* om| 


|NM 39467: 294581 

NEW MEXICO 
Notice of Applications 

December 29,1976 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 UB.C. 185), as amended by 
the Act of November 16, 1973 (87 8tat. 
576). Southern Union Gathering Com¬ 
pany has applied for two 4-inch natural 
gas pipeline rights-of-way across the 
following lands: 

New Mrxico rioinp&i. Mr* rot aw. 

Nxw Mexico 

T. 30 N.. R. 8 W-, 

Bee. 23, 84*88*4; 

8cc. 20. EV*NK%. SWfcNKfc ami N<48R% 
T. 31 N . R. 11 W.. 

Sec. 1, lot 1: 

8ec. 12. N^NWV4 

Those pipeline* wilt convey natural go» 
across 1.431 mile* of national resource 
lands In San Juan County, New Mexico 
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The purpose of tlil« notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the applications should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager, Bureau of Land Management. P.O. 
Box 6770. Albuquerque, New Mexico 
87107. 

Raul E. Martinez, 

Acting Chief, Branch of Lands 
and Minerals Operation* 

|FR Doc 77 489 Piled 15 77:8:45 Atn| 


(KM 20444) 

NEW MEXICO 
Notice of Application 

December 29. 1976. 

Notice la hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 UB.C. 185), as amended by 
the Act of November 16, 1973 <87 Slat. 
576), Northwest Pipeline Corporation 
has applied for one 4*&-lnch natural gas 
pipeline right-of-way acrow the follow¬ 
ing lands: 

Nrw Mnim PRfwmesx. Mljitlh^n Nrw 
Mexico 

T. 25 N.. R. 10 W.. 

Sec. 10. lots 1 and 2 
T. 25 N.. R. 11 W-. 

Sec. 24. SRftBKVi 

This pipeline wlJl convey natural gm* 
Keros .343 ol a mile of nnOomU resource 
lc uuls. In San Juan County, New Mexico. 

The purpose of this notice Is to Inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager, Bureau of Land Management. P.O. 
Box 6770. Albuquerque. New Mexico 
87107 

Raul E. Martinez. 

Acting Chief, Branch of Lands 
and Minerals Operations 

|FR Doc 77 400 Piled 1 5 77;8.46 an»| 


|NM 20460. 20464. 20468, 29460 and 20470) 

NEW MEXICO 
Notice of Applications 

December 39. 1976. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 <30 U.8.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576). El Paso Natural Gas Company has 
applied for two 6}*-inch and three 4V>- 
inch natural gas pipeline rights-of-way 
across the following lands: 

Nrw Mexico Principal Mfuipxan New 
Mexico 

*j* ^ n »j-| £ 

Sec. 4, N 8K y 4 . K^SWVi «u»d SW% 

ew%: 

Sec. 5, 6E%8E%: 
sec. 9 8W%NE»4 


T 19 8, R. 28 K . 

Sec. S3. NW%6K . 

T. 20 8.. R- 37 K., 

8co. 8 NBViNW%* 

T. 26 8 , R. 37 K , 

Sec. 13. 8ftSEV 4 : 

Sec. 24. NWUNBVi 

These pipeline* will oon\c> natural gu« 
acrooa 1.706 rnllo* of national resource 
lands In Eddy and Lca Counties, New 
Mexico. 

The purpose of this notice is to inform 
the public tliat the Bureau will be pro¬ 
ceeding with consideration of whether 
the applications should be approved, 
and if so. under what terms and condi¬ 
tions. 

Interested persons desiring to expres* 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of L&nd Management, P.O. 
Box 1397. Roswell, New Mexico 88201. 

Raul E. Martinez. 

Acting Chief, Branch of Lands 

and Minerals Operations . 

| PR Doc77 41)l FUed 1 5-77:8 46 arol 


|NM 29462. 29463 and 274541 

NEW MEXICO 
Notice of Applications 

December. 29, 1976. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 <30 UJ5.C. 185), as amended by 
the Act of November 16. 1973 <87 Stat 
576), TUCO. Inc., has applied for three 
pumping plant site rights-of-way across 
the following lands: 

Nrw Mexico Principal Mkruhan 
New Mixin) 

T. 16 8., R 29 B , 

See 12, 8BK&WV 
T. 17 8., R. 31 K.. 

Sec. 4. lot 3 
T. 18 8.. R. 32 E . 

Sec. 3. lots 3 and 4. 

The plant sites will be n*ed In connection 
with natural gaa operations and wlU oc¬ 
cupy .171 acres of national resource lands 
in Chare*. Eddy and lea Counties. New 
Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the applications should be approved, and 
If so, under what terms and conditions. 

Interested persona destring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager, Bureau of Land Management, P.O 
Box 1397, Roswell, New Mexico 88201, 

Raul E. Martinez, 

Acting Chief, Branch of Lands 
and Minerals Operations. 

|FR Doc 77 402 Filed l-6-77;8:45 amj 


(Wyoming 57850) 

WYOMING 

Application 

December 28. 1978. 

Notice is hereby given that pursuant to 
section 28 of the Mineral Leasing Act of 


1920, os amended <30 U 6.C. 185*. tlv 
Western Oil Transportation Co., Inc, of 
Casper, Wyoming filed an application 
for a right-of-way to construct an 8 inch 
pipeline for the purpose of transport im 
crude oil across the following describe 
National Resource Lands: 

Sixth Principal Mfuidun. Wtowts 

T 53 N , R_ 72 W„ 

Sec 9. K‘£NE*4 
Sec. 10 . 8W*4NE*-4 

The pipeline will transport crude o?3 
from a point in the SWftNEV* of sec 10 
T 53 N.. R. 72 W. to a point in the 
NEVaNE 1 * sec. 9, T. 53 N.. R. 72 W U 
Campbell County. Wyoming. 

The purpose of this notice is to inform 
the public that the Bureau will be pro 
reeding with consideration of whetli* i 
the application should be approved ano 
if so. under what terms and condition 
Interested persons desiring to expre 
their views should do so promptly Pci 
sons submitting comments should in 
elude their name and addre&s and sent: 
them to the District Manager, Bureau o: 
Land Management. 100 East **B” Street 
PO Box 2834. Casper. Wyoming 82<;o 

Harold G. Stinciicomb. 

Chief, Branch of Lands and 
Minerals Operation 

| PR Pr' 77 41! Died 1 5 77 8:45 ami 


National Par ft Service 

GATEWAY NATIONAL RECREATION 
AREA ADVISORY COMMISSION 

Meeting 

Notice Lx hereby given in Oceanians 
with the Federal Advisory Commute* 
Act that a meeting of the Gateway n.i 
tionai Recreation Area Advisory Com 
mission will be held commencing at 10 :00 
a.m., Tuesday, February 1, 1977, at 2< 
Federal Plaza. Room 305, New York, Nr* 
York, The Commission was established 
by Pub. L. 92-592 to meet and commit 
with the Secretary of the Interior on 
general policies and specific matters rc 
lating to the development of Gate'v; 
National Recreation Area. 

The members of the Commfe&Jon are 

Marian Hetakell. Chairman Nrw York N*v 
York 

Archibald 8. Alexander, Bcrnardxvllie N« ▼- 
Jerwey 

John P. Haggerty. JArre.t Hills, New V- 
Orln Lehman. New York. New York 
Gordon N. Lltwtn. Little Silver. New Jers r 
Terrence D. Moore. Newark, New Jem*.} 
Sheldon Pollack. New York. New York 
Barbara Reach, New York, New York 
Richard J. Sullivan, Hoboken. New Jersc> 
Nathaniel Washington. Newark, New Jervc • 
Joseph B. Williams. Brooklyn. New York 

TTie matters to be be discussed at thu 
meeting Include: 

1. Planning status report. 

2. Operations status report. 

3. Sub-committee report presentation* 

The meeting will be open to the public. 
However, facilities and space to accom¬ 
modate members of the public are lim* 
ited, and persons will be accommodated 

on a first-come* first-served basis. Any 
members of the public may file with the 
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Commission r written statement con¬ 
cerning the matters to be discussed. 

Persons wishing further information 
c oncerning this meeting, or who wish to 
submit written statements, may contact 
Joe Antosca, Superintendent. Gateway 
National Recreation Area, Headquarters 
Building 69, Floyd Bennett Field, Brook¬ 
lyn. New* York 11234. Area Code 
212-252-9150. 

Minutes of the meeting will be avail¬ 
able for Inspection 4 weeks after the 
meeting at the Oateway National Recre¬ 
ation Area Headquarters Building. 

Doted: December 17. 1976. 

Joe Antosca. 

|FR Doc.77 458 Piled 1-8-77:8:45 am| 


DEPARTMENT OF JUSTICE 

Antitrust Division 

UNITED STATES v. ATLANTA NEWS 
AGENCY, INC.; AND FAMILY READING 
SERVICE. INC. 

Proposed Consent Judgment as to De¬ 
fendant Family Reading Service, Inc. 
and Competitive Impact Statement 
Thereon 

Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16 (b) through th>. that with 
respect to defendant Family Reading 
Service, Inc., a proposed consent judg¬ 
ment and competitive impact statement 
as set out below* have been filed with the 
United States District Court for the 
Northern District of Georgia (Atlanta 
Division) in United States of America v. 
Atlanta News Agency. !ncand Family 
Heading Service. Inc,, Civil Action No. 
C76-435A. 

Defendants Family Reading Service. 
Inc. (“FRS”> and Atlanta News Agency 
Inc i "ANA") arc independent whole¬ 
sale distributors of periodicals and 
paperback books in the areas surround¬ 
ing and including Albany and Atlanta. 
Georgia, respectively. The complaint in 
tills case alleges that beginning some¬ 
time after May 1, 1972. and continuing 
thereafter at least until December 1973, 
FRS, ANA, and other co-conspirators 
combined and conspired, in violation of 
section l of the Sherman Act. to induce 
and coerce Towti & Country News Co.. 
Inc. ‘"Town & Country*’) and its owner 
to refrain from soliciting or doing busi- 
* ‘ > In the territories of the defen 
companies. The complaint also alleges 
that in furtherance of said combination 
and conspiracy, the defendants each en¬ 
tered into a contract with Town & Coun¬ 
try wherein one of the parties to each 
contract sold to the other party all of its 
business and potential business in speci¬ 
fied areas and agreed not to compete 
with or interfere with the business or 
potential business of the other party 
m specified areas. 

The proposed consent Judgment en¬ 
joins defendant FRS from entering into 
or continuing any agreement to induce 
or coerce ony third person from doing 


business with anyone or in any territory. 
The Judgment also prohibits defendant 
FRS from unilaterally engaging in coer¬ 
cive conduct for such a purpose. Addi¬ 
tionally. the judgment prohibits defend¬ 
ant FRS from entering Into or enforc¬ 
ing any agreements to limit territories 
or customers, specifically including the 
contract with Town & Country*. However, 
a contract for the sale of an entire busi¬ 
ness. containing an ancillary covenant 
not to compete, is permitted provided 
that such covenant is confirmed geo¬ 
graphically and limited in time to two 
years. 

Entry by the Court of the proposed 
consent Judgment will terminate the ac¬ 
tion as to defendant FRS only. The ac¬ 
tion against defendant ANA will con¬ 
tinue. 

Public comment is invited on or before 
March 4. 1977. Such comments and re¬ 
sponses thereto will be published in the 
Federal Register and filed with the 
Court. Comments should be addressed to 
Donald A. Kinkald, Chief, Atlanta Field 
Office. Antitrust Division. United States 
Department of Justice. Suite 420. 1776 
Peachtree Street. N.W.. Atlanta. Geor¬ 
gia 30309. 

Dated: December 17.1976. 

Charles F. B. McAleer. 

Assistant Chief. Judgments and 
Judgment Enforcement Section. 

Unite a States District Court. Northern 

District or Georgia (Atlanta Division) 

United States of America. Plaintiff, v. At¬ 
lanta News Agency. Inc.: nnd Family Reading 
Service, Inc,. Defendants. 

Civil No. C78-435A. 

Filed December 17,1976. 

Stipulation 

It ts stipulated by and between the under¬ 
signed parties that: 

I A Final Judgment in the form hereto 
attached may be filed and entered by the 
Court, upon the motion of either party or 
upon the Court*! own motion, at any time 
alter compliance with the requirement* of 
the Antitrust Procedures and Penalties Act 
(16 US.C. f 16). and without further notice 
to either party or other proceedings, pro¬ 
vided that plaintiff has not withdrawn its 
consent, which it may do at any time before 
the entry of the proposed Final Judgment 
by serving notice thereof on defendant Fam¬ 
ily Reading Service. Inc. and by filing that 
notice with the Court 

3. In the event plaintiff withdraws lu 
consent or if live proposed Final Judgment 
Is not entered pursuant to thia Stipulation, 
this Stipulation shall be of no effect what¬ 
ever and the making of this Stipulation 
ahall be without prejudice to plaintiff and 
defendant Family Reading Service. Inc. in 
this and any other proceeding. 

Dated: December 15.1976. 

For the Plaintiff: Donald I. Baker, As¬ 
sistant Attorney General: William E 
Swope, Charles F. B. McAleer. Donald 
A. Kinkatd. Attorneys. United States 
Department of Justice; John R. Fitz¬ 
patrick. Carl W. Mull!* III. Attorneys. 
United States Department of Justice . 
Antitrust Division. 

For Defendant Family Reading Service. 
Inc.: By: Lowell D. Oreer. President 


United States District Court, Northern 
District or Georgia (Atlanta Division) 

United States of America, Plaintiff, v. 
Atlanta New* Agency. Inc.: and Family 
Reading Service. Inc.. Defendant* 

Civil No. C76-435A. 

Filed: December 17. 1976. 

Final Judgment as to Defendant Familt 
Reading Serviced. Inc. 

Ptatutiff. United States of America, having 
filed It* complaint herein on March 8. 1970. 
and defendant. Family Reading Service. Inc. 
("FRS**). having appeared by its attorney*, 
aui the plaintiff by its attorneys and the 
defendant by its president, having consented 
to the entry of this Final Judgment, without 
trial or adjudication of any Lhauc of fact or 
law herein and without this Final Judgment 
constituting evidence or admission by cither 
party In respect to any Issue of fact or law' 
herein: 

How. therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties hereto, It Is hereby. 

Ordered, adjudged and decreed, as follows: 

X 

Thia Court has Jurisdiction over the sub¬ 
ject matter herein and of the parties hereto. 
The complaint states a claim upon which 
relief may be granted against Uie defendant 
under Section I of the Act of Congress of 
July 3, 1890. as amended (16 U.S.C II). 
commonly known as the Sherman Act 

n 

As used in thia Final Judgment: 

(A) 'Paperback books*' mean ma*a media 
market paperback book*: 

(B) “Periodicals’* mean mass media mar¬ 
ket paper cover magazines: It exclude* dally 
newspaper* but includes tabloids and comic 
books; 

(C) "Pernon" means any natural person, 
association, cooperative, partnership, corpo¬ 
ration. or other form of legal entity: and 

(D) “ID wholesaler" mean* any person 
engaged in the business of purchasing peri¬ 
odicals and paperback books from the prin¬ 
cipal national distributors for resale at 
wholesale rates to retailer*, and who itself 
delivers sold merchandise, stocks Its custom¬ 
ers* display fixtures, bills its customers, 
credits ami remove* out-of-date merchan¬ 
dise and accounts for all sales and returru 
to Its notional distributor clients, 

ni 

The provisions of this Final Judgment 
applicable to defendant PRS shall aJso apply 
to each of its officer*, directors. agenU. em¬ 
ployees, subsidiaries, affiliate*, successors, 
and assigns, and In addition, to all other 
person* In active concert or participation 
with any of them who shall receive actual 
notice of this Final Judgment by personal 
service or otherwise. 

IV 

Defendant PR& i* enjoined and restrained 
fronv 

(A) Entering Into, continuing, maintain¬ 
ing or renewing any contract, combination, 
conspiracy, agreement, understanding or 
concert of action with any ID wholesaler 
or other person to induce or coerce, or at¬ 
tempt to induce or coerce, any other ID 
wholesaler or any other third person to re¬ 
frain from soliciting or doing bitslnew with 
any person or In any territory. 

(B) Adopting, continuing, maintaining or 
renewing any practice, plan, program, or de¬ 
vice to coerce, or attempt to coerce, any ID 


FEDERAL REGISTER, VOL 42. NO 4—THURSDAY, JANUARY 6, 1977 





1M0 


NOTICES 


wholesaler or any other person from solicit¬ 
ing or doing business with any person or In 
any territory, 

(Cl Entering Into, continuing, maintain¬ 
ing or renewing any combination, conspir¬ 
acy. agreement, understanding, concert of 
action, or contract. Including the contract 
defendant FRS entered into with Town and 
Country Mown Co* Inc., dated October 19, 
1973. to limit or restrict the territory within 
which or the customers to which any ID 
wholesaler, or any other person including 
defendant FRS. may do business. Subject to 
the provisions of Sections IV (A) and «B|, 
nothing in this Section shall be deemed to 
prohibit defendant FR8 from entering Into 
a contract for the bona fide purchase or 
tale of an entire business, which contract 
contains an ancillary covenant not to com¬ 
pete on the part of the seller: provided, how¬ 
ever that Hoid covenant not to compete 
must be confined geographically to an area 
no larger than that In which the business 
*Md was then doing business and be not 
longer than two year* in duration. 

V 

Within sixty <60) days after date of entry 
of the Final Judgment, defendant FRS U 
ordered and directed to furnish a copy there¬ 
of to each of lta officers, director*, and em¬ 
ployees. and to file with this Court and to 
rerve upon the plaintiff an affidavit as to 
the fact and manner of Its compliance with 
this Section V. 


VI 

(A) For the purpose of determining or se¬ 
curing compliance with this Final Judgment, 
and for no other purpose, any duly author¬ 
ized representative of the Department of 
Justice shall, upon wrltteu request of the 
Attorney Oeneral or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to defendant PRS 
made to the principal office, be permitted, 
subject to any legally recognized privilege: 

I i) Access during the office hours of such 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec¬ 
ord* and documents in the possession or un¬ 
der the control of such defendant relating 
to any matters contained In this Final Judg- 
m and 

<2) Subject to the reasonable convenience 
of atich defendant and without restraint or 
Interference from It. to interview officers, 
directors, agents, partners or employees of 
such defendant, who may have counsel pres¬ 
ent, regarding any such matters. 

i B) Defendant FRS, upon the written re¬ 
quest of the Attorney General or the As¬ 
sistant Attorney General in charge of the 
Antitrust Division, shall submit such re¬ 
ports in writing with respect to any of the 
matters contained In this Final Judgment 
as may from time to time be requested. 

No information obtained by the means 
provided In this Section VI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the United States, except in the 
course of legal proceedings to which the 
United States 1* a party, or for the purpose 
of securing compliance with this Final Judg¬ 
ment, or os otherwise required by law 

VII 

Jurisdiction U retained by this Court for 
tbe purpose of enabling any of the parties to 
this Final Judgment to apply to thl* Court 
at any time for such further orders or direc¬ 
tion* a* may be necessary or appropriate for 
the construction or carrying out of thl* 
Pinal Judgment, for the modification of any 
of I he provision* thereof and for the en¬ 


forcement of compliance therewith and the 
punishment of violation* thereof. 

vm 


Entry of this Final Judgment t* tn the 
public Interest. 


Dated 


James C. Hill 
United States Circuit Judge 

Sitting by Designation. 


Unhid States District Court, No*thi*n 
Diotuct or Oeoooxa < Atlanta Division) 


United Sfafo o/ America. Plaintiff, v. At¬ 
lanta Neirs Agency, tnc.: and Family Reading 
Service. Inc.. Defendant*. 

Civil No C7S-435A. 

Filed: December 17. 1076. 


Proposed Consent Judgment as to Defend¬ 
ant Pamii.t Reading Service. Inc.: Com* 
Prrrmrz Impact Statement 

Pursuant to 8ection 2(b) of the Antitrust 
Procedures and Penalties Act <16 UJ9.C. If 16 
(b)-(h)). the United States of America 
hereby Ales thl* Competitive Impact State¬ 
ment relating to the proposed consent judg¬ 
ment os to defendant Family Reading Serv¬ 
ice. Inc. submitted for entry In this civil 
antitrust proceeding. 

L NATURE AND PUHPOttE OE THtB PROCEEDING 


On March 8. 1976. the Department of Jus¬ 
tice filed a civil action under Section 4 of the 
Act of Congress of July 2. 1890, a* amended 
(16 U.S.C. 14), commonly known a* the 
Sherman Act. against defendants Family 
Reading Service. Inc. <FRS**) and Atlanta 
New* Agency. Inc. (•‘ANA'*). The complaint 
allege* that beginning sometime after May 1. 
1972. and continuing thereafter at least un¬ 
til December 1973. Ih6 defendants and other 
co-conspirators engaged in a combination 
and conspiracy in unreasonable restraint of 
Interstate trade and commerce In violation of 
Section I of the Sherman Act (15 U-8.C. ft 1). 

Entry by the Court of the proposed con¬ 
sent judgment will terminate pie action as 
to defendant FRS only. In connection with 
the proposed Judgment, the Court will retain 
Jurisdiction over tbe matter for possible fur¬ 
ther proceedings which may be required to 
Interpret, modify or enforce the judgment, or 
to punish alleged violation* of any of the 
provisions of the judgment. The *ult again*t 
defendant ANA will continue. 

n DwcmirnoN or the Practice* Involved in 
the Ai.txGED Violation 


Defendant FRS la a Georgia corporation, 
having its principal offices In Albany, Geor¬ 
gia. FRS la engaged In the Independent 
( 'ID*’) wholesale distribution of periodical* 
and paperback books primarily In the area 
surrounding and Including Albany. Georgia. 
It purchases periodicals and paperback book* 
for resale at wholesale rates to customers 
such as newmtands, variety store*, super- 
market*, and convenience store*. FRS hod 
total sale* of periodical* and paperback book* 
of approximately 8800.000 for Its fiscal year 
ending on September 30. 1973. and approxi¬ 
mately $800,000 for the nine-month period 
from October 1973 through June 1974. 

Defendant ANA 1* a Georgia corporation 
having its principal office* tn Atlanta, Geor¬ 
gia. ANA 1* engaged in the ID wholesale dis¬ 
tribution or periodical* and paperback boolca 
primarily in the area (unrounding and In- 
0 hiding Atlanta. Georgia. ANA had total tales 
of periodical* and paperback books of ap¬ 
proximately 89Jl million for a 63-week period 
ending on February 3.1974. 

The complaint alleges that the defendants 
and other co-conspirator* engaged In a com¬ 
bination and conspiracy, the substantial term 
of which wo* to induce and coerce a com¬ 


petitor. Town St Country New* Co . In.* 
C 4 Town St Country*’), and It* owner, Kendc)! 
Morris, of Alley, Oeorgla, to refrain from 
soliciting or doing business in the territories 
of tbe defendant companies. 

In furtherance of thl* combination and 
conspiracy, the complaint allege* that the 
defendants ANA and FRS each entered into 
contract* with Town A Country wherein thr 
parties to each contract sold to the other 
party all thetr bur, incss and potential busi¬ 
ness In specified area* and agreed not to 
compete with or Interfere with the bu<inev- 
or potential business of the other party in 
specified area*. 

The complaint alleges that the effect* ot 
this combination and conspiracy have been 
among other things, to: (a) allocate terri¬ 
tories between FRS and Town St Country ana 
between ANA and Town A Country; (b) to 
restrain and eliminate actual and potent t;> 
competition between FRS and Town A Coun¬ 
try and between ANA and Town St Country 
In the ID wholesale distribution of period i- 
cols and paperback books In the areas sur¬ 
rounding and including Atlanta, Albany, and 
Alley. Georgia: and (c) to deprive reader*, 
retailer*, national distributors aud publish 
era of the benefits or actual and potential 
competition In the ID wholesale distribution 
of periodicals and paperback books In thr 
stress surrounding and Including Atlanta. 
Albany, and Alley, Georgia. 

The complaint requests the Court to find 
that the defendant* and co-conspirators have 
entered Into a combination and conspiracy ni 
unreasonable restraint of interstate trade and 
Commerce in the ID wholesale distribution of 
periodicals and paperback books tn violation 
of Section I of the Sherman Act (16 US.C 
|1). The complaint also requests the Court 
to enjoin and restrain the defendant % from 
engaging In this combination and eonspira* y 
and to grant additional relief to prevent its 
recurrence. Lastly, the complaint requesu Uie 
Court to enjoin and restrain the defendant* 
from entering Into, continuing, maintaining 
or renewing any contract, combi nation, con¬ 
spiracy. agreement, understanding or con¬ 
cert of action (including tbe contract* with 
Town A Country) to limit or restrict the ter¬ 
ritory within which, or the customers to 
which, any ID wholesaler. Including defend¬ 
ants, may sell periodicals or paperback book* 

IU. Explanation or the Proposal roa a Con* 

srNT Judgment and its Anticipated 

Emrrs on Competition 

The United States and the defendant FR-S 
have stipulated that the proposed consent 
judgment. In the form negotiated by and 
between the parties, may be entered by the 
Court at any time after compliance with the 
Antitrust Procedures and Penalties Act The 
stipulation between the parties provides thst 
there has been no adiuhelon by any party 
with respect to any Issue of fact or law. Under 
the provisions of Section 2(e) of the Anil* 
trust Procedures and Penalties Act. entry 
of the proposed judgment It conditioned 
upon a determination by the Court that the 
proposed judgment Is In the public Intcre*: 

The proposed consent judgment provide* 
for ail of the relief with respect to defendant 
FRS which would have been demanded b) 
the plaintiff If this case had been tried 
Section IV (A) enjoin* defendant FRS from 
entering Into or maintaining with any other 
person an agreement to Induce or coerce any 
third person to refrain from soliciting or 
doing business with any person or In any 
territory. Section IV (B) prohibits defendant 
FRS from unilaterally pn ga giny lu ooercivt 
conduct for such a purpose. Section IV (C) 
prohibit* defendant FRS from entering into 
or enforcing any agreement which limit* or 
restrict* territories In which or customer 
with which a pernor, may do business. Incltid- 
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lutf apcriflcaUy the contract bst./jcii i RS and 
Town A: Country. However. Section 1V<C| 
doev allow defendant FRS to enter into con* 
i Met* lor the bone fide purchase or aale of 
mi etitlre bunlnes*. with ah Ancillary cov¬ 
enant not to compete, provided that Mich 
covenant la confined geographically to an 
area no larger than that In which tlie busi¬ 
er*!* aold waa then doing bustneva and fur- 
:har provided that It don not run longer 
than two yearn Such a oontract, however, 
i nnnot be the result of coercive action by de¬ 
fendant PRS. jm enjoined in Section IV (A) 
and (B). 

in order to Injure comluued compliance 
with the terms of the Judgmeut. upon writ¬ 
ten request of the planum, defendant Fits 
L required to allow attorney* for the plat ti¬ 
ll ft to lnapect It* business records and to 
interview IU officer* or employee*. Upon 
written request, defendant FRS is also re¬ 
quired to submit written report* with nc- 
•pect to any matter contained In this Judg¬ 
ment. 

IV AtraiKATivt RKMcsm Conbsdcrrd wr 
the Government 

I he United state* did not actually consider 
any alternative* to the proposal now being 
filed, since the defendant agreed to provide 
all of the relief sought by the United State* 

V Remedies Available to Putextial Private 

LmOANTS 

Section 4 of the Clayton Act (16 U.8.C. 16) 
provide* that any person who has been in- 
lured as a result of conduct prohibited by 
the antitrust laws may bring suit In federal 
court to recover three time* the damage* 
ueh person has suffered, as well as costs and 
reasonable attorney fee* Entry of the pro- 
p -ecl consent Judgment In this proceeding 
will neither Impair nor oasist the bringing 
of any such private antitrust actions. Under 
the provisions of Section 5(a) of the Clayton 
Act <16 U.S.C. | 16(a)), this consent Judg¬ 
ment has no prima facie effect In any sub¬ 
sequent lawsuit* which may be brought 
Against these defendants. 

VI. Psoccuuses Available roa the Modifi¬ 
cation or This Proposal 

As provided by the Antitrust Procedures 
and PenalUea Act. any person believing that 
tho proposed consent judgment should be 
modified may. for a sixty-day period, submit 
written comments to Donald A. Klnkstd. 
Chief, Atlanta Field Office. United States 
Department of Justice. Antitrust Division 
1776 Peachtree Street, NW, 8uite 420. 
Atlanta. Georgia 30300, who will file with the 
Court and publish in the Federal Recirtkr 
*nch comments and the responses of the 
United State* thereto. All comments will be 
given due consideration by the Department 
of Justice, which remains free to withdraw 
lL * consent to the proposed Judgment at any 
time prior to it* entry If It should determine 
that some modification of It Is necessary. 
The proposed Judgment provides that the 
Court retains Jurisdiction over this action. 
;md the parties may apply to the Court for 
Mich order as may be necessary or appro¬ 
priate for lta modification, interpretation or 

<*n!orcement. 

VTT. Alternative* to the PaoroacD Consent 
Judgment 

The alternative to the proposed Judgment 
eanMdered by the Antitrust Division was a 
full trial of the Issues on the merits and on 
irllef The Division considered the substan¬ 
tive language of the Judgment to be of 
sufficient scope and effectiveness to make liti¬ 
gation on the Issues unnecessary, as the 
■udgment provide* appropriate relief against 
the violations charged in the complaint. 


VIII Material* oa Documents Which 
W ens Determinative in Formulating the 
Proposal roa a Consent Judomknt 

Since there are no materials or documents 
which were determinative in formulating the 
proposal foe a consent Judgment, none are be¬ 
ing filed by the plaintiff pursuant to Section 
2(b) of the Antitrust Procedures nnd Penal¬ 
ties Act (15 U-S.C. 16(b)). 

Dated-. December 17. 1070 

John r. Fitzpatrick 
Carl W. Mullmi. III. 

Attornry.s, US. Department of J*n- 
tice. ArUltru.it Dirhion 

IF It Doc.77-410 Filed 1-6-77:8:45 am| 


Office of the Attorney General 
| Order No. 677-761 

PRIVACY ACT OF 1974 

Systems of Records and Proposed Routine 
Uses 

December 27. 1976. 

Enclosed are notices of proposed sys¬ 
tems of records maintained by the De¬ 
partment of Justice and required to be 
published in the Federal Register pur¬ 
suant to the provisions of the Privacy 
Act of 1974. 5 U.S.C. 552a. 

JUSTICE/LEAA-012 is a new system 
of records for which no public notice is 
currently published in the Federal Reg¬ 
ister. This system will come into exist¬ 
ence thirty <30> days after publication 
of this notice. 

JUSTICE/ATR-009 Is currently an on¬ 
going system of records that was inad¬ 
vertently omitted from past publication 
because of oversight. 

JUSTICE/FBI-002, FBI Central Rec¬ 
ords System and OPA-001. Executive 
Clemency Files and JUSTICE/USA-007. 
Criminal Case Files are reprinted in 
their entirety with a summary of 
changes to reflect a proposed routine use 
for each system of records. 

A summary of minor changes In exist¬ 
ing systems notices: JUSTICE/OPA-001, 
JUSTICE; LDN-001 nnd 002 and JUS¬ 
TICE/ ATR-002, 003. 004 . 006. 007 and 
008 and JUSTICE USA-001 are pub¬ 
lished to correct spelling or grammatical 
errors or similar mistakes or more spe¬ 
cific restatements in the existing systems 
notices. 

Filially, JU8TICE CRM-999 is pub¬ 
lished in its entirety to reflect the dele¬ 
tion of four locations for the mainte¬ 
nance of Criminal Division records in 
New Orleans. Louisiana. Pittsburgh. 
Pennsylvania. St. Louis, Missouri and 
New York. New* York and the transfer of 
these records to the U.8. Attorneys’ Offi¬ 
ces within these districts. 

Interested persons are invited to sub¬ 
mit written comments on those portions 
of the notices which describe the new 
routine uses of the systems of records 
listed. Reports for JUSTICE/LEAA-012 
and JUSTICE/ATR-004 in conformity 
with OMB Circular A-108. Transmitted 
Memoranda No. 1 and 3 have been sup¬ 
plied to Congress, the Privacy Protection 
Study Commission, and the Office of 
Management and Budget contemporane¬ 
ously with the publication of tills notice. 
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No reports have been Hied for a pro¬ 
posed additional routine use in JUS¬ 
TICE/FBI-002 and JUSTICE/USA-007 
because these uses have been determined 
to be compatible with the purposes for 
which the systems are maintained. Com¬ 
ments should be mailed to the System 
Manager at Uie address listed in the 
relevant System Notice. All comments 
must be received by February 7. 1977. No 
oral hearings are contemplated. Com¬ 
ments received will be available for in¬ 
spection In Room 1266. Main Depart¬ 
ment of Justice Building. 10th and Con¬ 
stitution Avenue. N.W 

Dated December 27, 1976 

Edward H Levi. 
Attorney General 

Jl >1 M t./I.r. W- 4 )I 2 

S*>tr»u rut me: 

Public Safety Officers’ Benefits Sys¬ 
tem 

Sv*.irm location: 

Law Enforcement Assistance Admin¬ 
istration. 633 Indiana Avenue, N.W., 
Washington. D.C. 20531. 

( 4ilri*orM * of indi*i'liiul- covered In the 
»* Mcitt: 

Public Safety Officers who died while 
in the line of duty and their surviving 
beneficiaries. 

t allegoric* of record* in the %*%trm: 

This system contains an index by 
claimant and deceased Public Safety 
Officers; case flies of eligibility docu¬ 
mentation; and benefit payment rec¬ 
ords. 

Vnlhorit* for mjiiutrfiAticr of the «>Mem: 

Authority for maintaining this system 
exists under 42 U.S.C. 3701, et seq., Pub 
L. No. 94-430 (Sept. 29. 1976> and 44 
U.S.C. 3101. 

ItuutiiM' un> of record* tiiutnCaincd in the 
anrltidtng rutrgorh-* of lifter* 
and thr purpose of *m-h «»*<•*: 

(1) State and local agencies to verify 
and certify eligibility for benefits; (2> 
educational institutions where benefi¬ 
ciary is full-time student to verify eli¬ 
gibility status; (3) appropriate Federal 
agencies to coordinate benefits paid un¬ 
der similar programs; and (41 members 
of Congress or stafT acting upon the 
member’s behalf when the member or 
staff requests the information on behalf 
of and at the request of the Individual 
who is a party in Interest. 

Polirte# and practice* for *toring, retriev¬ 
ing, MtCoillC, reluming, and il’*p«»%- 
ing of record* in ihe nyvlcm: 

Storage: 

Information in this system is main¬ 
tained on a master index, in folders and 
on computer magnetic tape 

Kriricvjilitliiy j 

Information is retrievable by name of 
claimant, name of deceased Public 
8afety Officer, and case file number. 
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Safeguard*: 

Computerized information la safe¬ 
guarded and protected by computer 
password key and limited access. Non¬ 
computerized data is safeguarded in 
locked cabinets. AU files are maintained 
in a guarded building. 

Retention and dkpooal: 

Piles are retained, retired to Federal 
records centers and disposed of In ac¬ 
cordance with Oeneral Services Ad¬ 
ministration disposal schedules. 

SiMriil manager(») nnd addre**: 

PSOB Program Officer. 633 Indiana 
Avenue, N.W., Washington. D.C. 20531. 

Notification |ir«mliirr: 

Same as above. 

Record ki'oi* procedure: 

Bequest for access to a record from 
this system should be made in writing 
with the envelope and the letter clearly 
marked “Privacy Access Request." Ac¬ 
cess requests will be directed to the Sys¬ 
tem Manager listed above. 

fUnilc-fttinjg rrrord procedure*: 

Individuals desiring to contest or 
amend information maintained in the 
system should direct their request to the 
System Manager listed above and state 
clearly and concisely what information 
is being contested, the reason for con¬ 
testing it and the proposed amendment 
to the Information sought. 

Krronl Miurrc categoric*: 

Public agencies including employing 
agency, beneficiaries, educational insti¬ 
tutions, physicians, hospitals, official 
State and Federal documents. 

Sutrmn r*rmpfci! from ccctaiu prmi- 
don- of the act: 

None. 

-S>>tciu name: 

Consumer Inquiry Index. 

S}*trm location; 

U.8. Department of Justice, 10th and 
Constitution Avenue. N.W.. Washing¬ 
ton. D.C. 20530. 

Categoric* of imiividuiiU rmrn*d h* the 
ft«»trin: 

Individuals making inquiries relating 
to consumer matters. 

Categoric* of record* in the *y*tctn: 

System contains an index record to 
inquiries mode directly to the Consumer 
Affairs Section. Antitrust Division and 
those referred to the Section both from 
within the Department and from out¬ 
side sources. 

Authority for maintenance of the 
44 UJ8.C. 3101; 5 U.S.C. 301. 

Rntitinc mm*i* of record* maintained in 
the ftyfttcm. including categoric* of 
lifter* and the purpose* of »uch use*: 

The system is maintained as a record 
of inquiries and referrals to the Consum¬ 


er Affairs Section relating to consumer 
matters. Information provided by con¬ 
sumers and the identity of individuals 
making the inquiry are occasionally 
disclosed to outside parties and other 
governmental agencies in an effort to re¬ 
solve a matter brought to the attention 
of the Section through the incoming cor¬ 
respondence. 

Pnliric* and practice* for storing, retriev¬ 
ing. accruing retaining, and deput¬ 
ing of record* in the *y*tcm: 

Storage: 

Information in this system is main¬ 
tained on index cards, which identify 
incoming letters of inquiry and outgoing 
letters of response. To a limited extent 
information may be retrieved by using 
the name of the inquiring party. 

Safeguard*: 

Information contained in the system 
is unclassified. During working hours 
access to the system is controlled and 
monitored by Antitrust Division per¬ 
sonnel in the area where the system is 
maintained. Access to the building dur¬ 
ing non-working hours is limited to De¬ 
partment of Justice personnel. 

ltcier*t ton avid di»po*af: 

Indefinite. 

ntnuagcc(*) and addrr**: 

Chief, Consumer Affairs Section, An¬ 
titrust Division. UJ3. Department of 
Justice. 10th and Constitution Avenue, 
N.W.. Washington. D.C. 20530. 

Notification procedure: 

Address inquiries to the Assistant At¬ 
torney General. Antitrust Division. De¬ 
partment of Justice, 10th and Constitu¬ 
tion Avenue. N.W., Washington. D.C. 
20530. 

Record acrf-M procedure*; 

Request for access for a record from 
this system shall be written and clearly 
identified as a “Privacy Access Request." 
The request should include the name of 
the party making the consumer inquiry 
and the date of the inquiry. Requester 
should indicate a return address. 

f'nnlc*1mg record procedure*t 

Individuals desiring to contest or 
amend Information maintained In the 
system should state clearly and con¬ 
cisely what information is being con¬ 
tested. the reasons for contesting it and 
the proposed amendment to the infor¬ 
mation sought. 

Record source categoric*: 

Source of Information maintained in 
the system arc those records (e.g^ con¬ 
sumers' correspondence! reflecting di¬ 
rect inquiries or referrals by other of¬ 
fices or organizations. 

SvAlcm* exempted from certain provi¬ 
sion* of llir art: 

None. 


Summary or Chances Followed by the 
Entire Systems Notice 

JUSTICK/FIlWHtt 
Sutcm name: 

The ‘FBI Central Records System 
containing investigative, personnel, ad¬ 
ministrative, applicant and general filef* 

Routine u*e* of rrrord* maintained in the 
vplrni, inrlnding categoric* of u«cr* 
and llir purpose* of Midi u»r*: 

Upon specific approval of the Director 
information may be disseminated from 
this system to Individuals In the private 
sector in extenuating circumstances in 
order to protect life or property. Infor¬ 
mation which relates to foreign counter- 
intelligence matters may be disseminate 
to individuals in the private sector with 
tlie specific authority of the Attorney 
General where he deems it necessary in 
order for the Federal Bureau of Invest 
gallon (FBI) to fulfill its statutory re¬ 
sponsibilities to investigate espionage in 
the United States. The FBI has received 
inquiries from private citizens and Con¬ 
gressional offices In behalf of constitu¬ 
ents seeking assistance in locating such 
individuals as missing children or heir* 
to estates. Where the need is acute and 
where it appears FBI files may be the 
only lead in locating the Individual, con¬ 
sideration will be given to furnishing 
relevant information to the inquiring in¬ 
dividual. Information will be provided 
only in those instances where it can bo 
determined from the information at hand 
that the individual being sought would 
want the information to be furnished, eg 
an heir to a large estate. Information 
with regard to missing children will not 
be provided where they have reached 
their majority. The decision to make any 
dissemination under these circumstances 
can be made only by the Director, and 
this authority cannot be delegated 

jistice/oi*\-j>oi 

Snlrm luttnc: 

Executive Clemency Files. 

Routine um*a of record* maintained in 
I hr nutrni, includin'* categoric- of 
umt< and purpimn of tarli u *e*: 

«f> Upon specific request, to make 
closed files available for historical re¬ 
search purposes when In the public in¬ 
terest and in conformity with Depart¬ 
ment of Justice policy. 

JV*TICE/l’S V-007 
S>*4rm namr; 

Criminal Case Files. 

Roiilinr u*c* of rrrord* maintained in 
tlir •*y»tcni, including categories of 
UM-r* and the purpose* of flPUrli «.*«•* : 

<n> A record relating to an actual or 
potential civil or criminal violation of 
title 17. United States Code, may be dis¬ 
seminated to a person injured by such 
violation to assist him In the Institution 
or maintenance of a suit brought under 
such title. 
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Jl STICE/FIU-OOS 

Sj %inu mtnir: 

The 'FBI CentnU Records System* con¬ 
taining Investigative, personnel. adminis¬ 
trative, applicant, and general flies 

lm «tiun: 

a. Federal Bureau of Investigation. J. 
Edgar Hoover FBI Building. 10th and 
Pennsylvania Avenue, NW, Washington. 
D.C. 20535; b. 59 flekl divisions (see Ap¬ 
pendix) ; c. 14 Legal Attaches '.see Ap¬ 
pendix). 

r.«ttrgaric* «»f imit\i<Iuul roirrnl l*> the 
ftysteim 

a. Individuals who relate in any man¬ 
ner to official FBI Investigations includ¬ 
ing. but not limited to suspects, victims, 
witnesses, and close relatives and associ¬ 
ates that are relevant to an investiga¬ 
tion. 

b. Applicants for and current and for¬ 
mer personnel of the FBI and persons 
related thereto that are considered rele¬ 
vant to on applicant investigation, per¬ 
sonnel inquiry, or persons related to per- 
t onncl matters. 

c. Applicants for and appointees to 
sensitive positions in the United States 
Government and persons related thereto 
that are considered relevant to the in¬ 
vestigation. 

d. Individuals who arc the subject of 
unsolicited information, who offer un¬ 
solicited information, request assistance 
and make inquiries concerning record 
material, including general correspond¬ 
ence, contacts with other agencies, busi¬ 
nesses. institutions, clubs, the public and 
the new s media. 

e. Individuals, associated with admin- 
^trative operations or services including 
pertinent functions, contractors and per¬ 
tinent persons related thereto. 

Cjalcgoric* uf rrcord* in the *y»tcm: 

The FBI Central Records System—The 
FBI utilizes a ‘central records system* of 
maintaining its Investigative, personnel, 
applicant* administrative, and general 
files. This system consists of one numeri¬ 
cal sequence of subject matter files, an 
alphabetical index to the files, and a sup¬ 
porting abstract system to facilitate 
processing and accountability of all Im¬ 
portant mail placed in file. Files kept in 
FBI field offices are also structured lit the 
&ame manner, except they do not utilize 
an abstract system. 

Files kept in FBI Field Offices—Field 
offices maintain certain records that are 
not con|alncd at PBIHQ that include 
files, index cards, and related material 
pertaining to cases in which there was no 
prosecutive action undertaken; perpe¬ 
trators of violations not developed dur¬ 
ing investigation; or investigation re¬ 
vealed allegations were unsubstantiated 
or not within the investigative jurisdic¬ 
tion of the Bureau. These investigations 
closed in field offices and correspondence 
not forwarded to FBI Headquarters 
Duplicate records and records which ex¬ 
tract Information reported in the main 
files are also kept in the various divisions 
of the FBI to assist them In their day- 


to-day operation. Some of the informa¬ 
tion contained in the main files has also 
been extracted and placed on computer 
to enable various divisions to retrieve in¬ 
formation more rapidly by avoiding the 
need for a manual search for Information 
maintained in the main files. Also, per¬ 
sonnel type information dealing with 
such matters as attendance and produc¬ 
tion and accuracy requirements is main* 
tained by some divisions 

Authority fur mAiiitrnnrtcr of the *j*l**m: 

Federal Records Act of 1950. The Con¬ 
stitution of the United States, various 
provisions of U.8. Code, Executive Orders 
and Presidential directives. 

Knutiar I1M** of riTord* in iltc 

in, including mlecortr* of «i»cr* 
and thr |»urj>OM • of »urli 

The records contained in this system 
are utilized by the FBI in support of its 
mission to conduct investigations within 
its jurisdiction and for various adminis¬ 
trative purposes. Information from these 
files is disseminated to appropriate Fed¬ 
eral, State, local, and foreign agencies 
where the right and need to have access 
to this information exists—For example, 
to assist In the general crime prevention 
and detection efforts of the recipient 
agency. Information is also disseminated 
to these agencies and to individuals and 
organizations, where such dissemination 
is necessary to elicit Information from 
such agencies and Individuals. Informa¬ 
tion from this system is also disseminated 
during appropriate legal proceedings. 
For example, witness interviews are made 
available to defendants pursuant to the 
Jencks Act during Federal criminal trials. 
In the event that a system of records 
maintained by this agency to carry out 
its functions indicated a violation or po¬ 
tential violation of law. whether civil, 
criminal or regulatory In nature, and 
whether arising by general statute or 
particular program statute, or by regu¬ 
lation. rule or order issued pursuant 
thereto, the relevant records in the sys¬ 
tem of records may be referred, as a 
routine use. to the appropriate agency, 
whether Federal, State, local, or foreign, 
charged with the responsibility of inves¬ 
tigating or prosecuting such violation or 
charged with enforcing or implementing 
the statute, or rule, regulation or order 
issued pursuant thereto. A record from 
this system of records may be disclosed 
as a ‘routine use* to a Federal. State, or 
local agency maintaining civil, criminal 
or other relevant enforcement informa¬ 
tion or other pertinent information, such 
as current licenses, if necessary to ob¬ 
tain information relevant to an agency 
decision concerning the hiring or reten¬ 
tion of an employee, this issuance of a 
security clearance, the letting of a con¬ 
tract, or the Issuance of a license, grant 
or other benefit. A record from this sys¬ 
tem of records may be disclosed to a Fed¬ 
eral agency, in response to Its request, in 
connection with the hiring or retention 
of on employee. Uie issuance of a security 
clearance, the reporting of an Investiga¬ 
tion of an employee, the letting of a con¬ 


tract. or Uie issuance of a license grant 
or other benefit by the requesting agency, 
to the extent that the information is 
relevant and necessary* to the requesting 
agency's decision on the matter. For 
example, in discharging its obligations 
under Executive Order 10450. this agency 
would disseminate record information os 
a direct result Of a name check request 
submitted by another government 
agency. A record relating to an actual 
or potential civil or criminal violation 
of title 17, United States Code, may be 
disseminated to a person injured by such 
violation to assist him/her In the insti¬ 
tution or maintenance of a suit brought 
under such title. Background and 
descriptive information on Federal 
fugitives is disseminated to the general 
public and the news media in an effort 
to bring about the apprehension of these 
wanted individuals. Nows releases arc 
also disseminated to the public and the 
news media concerning apprehensions of 
FBI fugitives and other notable accom¬ 
plishments. Additionally, public source 
Information is distributed on a con¬ 
tinuing basis, upon request, to the gen¬ 
eral public and representatives of the 
media. Upon specific approval of the 
Director, information may be dissemi¬ 
nated from this system to individuals in 
the private sector in extenuating cir¬ 
cumstances in order to protect life of 
property. Information which relates to 
foreign counter-intelligence matters may 
be disseminated to individuals in the 
private sector with the specific authority 
of the Attorney General where he deems 
it necessary in order for the Federal Bu¬ 
reau of Investigation (FBI) to fulfill its 
statutory responsibilities to investigate 
espionage in the United States. The FBI 
has received inquiries from private 
citizens and Congressional offices In be¬ 
half of constituents seeking assistance 
in locating such individuals as missing 
children or heii> to estates. Where the 
need is acute and where it appeal's FBI 
files may be the only lead in locating the 
individual, consideration will be given to 
furnishing relevant information to the 
inquiring individual Information will be 
provided only in those instances where it 
can be determined from the information 
at hand that the individual being sought 
would want the information to be fur¬ 
nished. e.g. an heir to a large estate. In¬ 
formation with regard to missing chil¬ 
dren will not be provided where they have 
reached their majority The decision to 
make any dissemination under these cir¬ 
cumstances can be made only by the 
Director, and this authority cannot be 
delegated. 

Release of infoimation to the news 
media: Information permuted to be re¬ 
leased to the ne ws m edia and the public 
pursuant to 28 CFK 50.2 may be made 
available from systems of records main¬ 
tained by the Department of Justice un¬ 
less it Is determined that release of the 
specific information in the context of a 
particular case would constitute an un¬ 
warranted invasion of personal privacy. 

Release of information to Members of 
Congress: Information contained in sys- 
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toms of records maintained by the De¬ 
partment of Justice, not otherwise re¬ 
quired to be released pursuant to 5 U.8.C. 
552. may be made available to a Member 
of Congress or staff acting upon the 
Member’s behalf when the Member or 
staff requests the information on behalf 
of and at the request of the individual 
who is the subject of the record. 

I'olirif* and practices fur storing: retriev¬ 
ing, accessing, retaining, and di«po*- 
ing of record* in tlic *y*tcm: 

Storage: 

Files arc maintained in hardcopy form, 
computer tape, and microfilm. 

RctricvabilitT: 

The FBI General Index must be 
searched to determine what information, 
if any, the FBI may have in its files. The 
index cards are on all manner of subject 
matters, but primarily a name Index of 
individuals. It should be noted the FBI 
does not index all individuals that fur¬ 
nish information or names developed In 
an Investigation. Only that information 
that is considered pertinent and relevant 
and essential for future retrieval, is 
indexed. In certain major cases most 
persons contacted are indexed In order 
to facilitate the proper administrative 
handling of a large volume of material. 
The FBI is in the process of automating 
its 'Central Records System’ and, there¬ 
fore. the retrieval of certain data will be 
accomplished by utilizing certain com¬ 
puter peripheral equipment such as 
CRT (Cathode Ray Tube) video screens, 
and printers. This will basically Involve 
certain personnel information, general 
Index information, and the abstracting 
system. Automation in no way changes 
the ’Central Records System’; it only 
facilitates access more effectively and 
efficiently. 

-Safeguard*: 

Records are maintained in a restricted 
area and are accessed only by FBI em¬ 
ployees. All FBI employees receive a com¬ 
plete background investigation prior to 
being hired. All employees are cautioned 
about divulging confidential Information 
or any information contained in FBI 
files. Failure to abide by this provision 
violates Department of Justice regula¬ 
tions and may violate certain statutes 
providing maximum severe penalties of a 
10.000 dollar fine or 10 years' imprison¬ 
ment or both. Employees that resign or 
retire are also cautioned about divulging 
information acquired in the job. 

Hrtnition and di«po*alt 

The Bureau, by its investigative man¬ 
date. collects and maintains information 
from a wide variety of sources. The rec¬ 
ords support the Bureau’s investigative 
and administrative needs and its obliga¬ 
tions to act as a clearinghouse under 
Executive Order 10450 regarding the 
security of Government employees. An 
active destruction program includes mi¬ 
crofilming of certain files over 10 years 
old and researching files to determine 
whether they contain sufficient histori¬ 


cal. research. Investigative, or intelli¬ 
gence value to waramt their retention. 
The Code of Federal Regulations. Title 
41. and Title 44 of the UB. Code set 
forth Records Management procedures 
to be followed by Government agencies 
In relation to their records. All agencies 
are required to retain any material made 
or received during the course of public 
business which has been preserved or is 
appropriate for preservation. According¬ 
ly. disposition of record material must be 
in accordance with established regula¬ 
tions. Subsequent destruction is accom¬ 
plished through authority granted by 
National Archlevcs and Records Serv¬ 
ice, GSA, utilizing cither the General 
Records Schedules or a specific request 
for record destruction which Is approved 
by the Archivist. Records are also de¬ 
stroyed or returned to source as a result 
of Court Order. Subsequent to January 
27. 1975. a Congressional moratorium on 
all destruction, and a later decision ren¬ 
dered on further retention of security 
and intelligence material, has substan¬ 
tially reduced the tangible effects of the 
destruction p.-ogram. 

SjetcnvnmnnficrC*) ami addrfMt 

Director; Federal Bureau of Investiga¬ 
tion; Washington. D.C. 20535. 

Not ifi ml inti piwwluiri 

Same as above. 

Record acre** procedure*: 

A request for access to a record from 
the system shall be made in writing 
with the envelope and the letter dear¬ 
ly marked “Privacy Access Request'*. In¬ 
clude in the request your full name, 
complete address, date of birth, place 
of birth, notarized signature, and other 
identifying data you may wish to furnish 
to assist in making a proper search of 
our records. Also include the general sub¬ 
ject matter of the document or Its file 
number. The requester will also provide 
a return address for transmitting the 
information. Access requests will be di¬ 
rected to the Director. Federal Bureau 
of Investigation, Washington, D.C. 20535. 

(a»nlr*ting record procedure*: 

Individuals desiring to contest or 
amend Information maintained in the 
system should also direct their request 
to the Director, Federal Bureau of In¬ 
vestigation, Washington. D.C. 20535. 
stating clearly and concisely what In¬ 
formation is being contested, the rea¬ 
sons for contesting it, and the proposed 
amendment to the informaion sought. 

Record wurrr categoric*: 

The FBI. by the very nature and re¬ 
quirement to investigate violations of 
law within its investigative jurisdiction 
and its responsibility for the internal se¬ 
curity of the United States, collect* in¬ 
formation from a wide variety of sources. 
Basically It is the result of investiga¬ 
tive efforts and information furnished 
by other Government agencies, law en¬ 
forcement agencies, and the general pub¬ 
lic. informants, witnesses, and public 
source material. 


Splfnin exempted from certain provi¬ 
sion* of the act: 

The Attorney Oeneral has exempted 
this system from subsections <c> (3) and 
(4), (d>, <e> (1), <2> and (3). (e) (4) 
(G) and <H>. <e) (5) and (8). (f). (g> 
and im) of the Privacy Act pursuant to 5 
U.8.C. 552a (j> and (k). Rules have been 
promulgated In accordance with the re¬ 
quirements of 5 U.S.C. 553 (b). <c) and 
<e> and have been published In the 
Federal Register. 

JUSTICE / OPA-OOl 

The following Notice is published for 
the benefit of the public. Executive 
Clemency Files, while maintained in the 
Office of the Pardon Attorney, UB. De¬ 
partment of Justice, arc files of the 
President of the United States compiled 
and maintained to provide for the ex¬ 
ercise of his constitutional responsibil¬ 
ities pursuant to Article II. section 2. 
and are not subject to the provisions of 
the Privacy Act of 1974. Pub. L. No. 93- 
579. 

System it mm*: 

Executive Clemency Files 

SyMcni location j 

Office of the Pardon Attorney; UB. 
Department of Justice; HOLC Building; 
320 First 8treot, N.W.; Washington. D.C. 
20534. 

(’.ategnrie* of individual* covered by tin* 
syatern: 

Applicants for Executive clemency. 

Categoric* of record* in the *«*lcnti 

The system contains the individual 
petitions for Executive clemency (OPA- 
6 or 5-15) submitted by the applicants 
and accompanying oath and character 
affidavits <DOJ-1973-06), investigatory 
material, evaluative reports, interagen¬ 
cy and intra-agency correspondence and 
memoranda relating to Individual peti¬ 
tions for clemency. The system Includes 
Presidential Clemency Board files trans¬ 
ferred to the Office of the Pardon At¬ 
torney upon termination of the Board’s 
existence on Sept 15. 1975. 

Aulhorily for maintenance of ihr M*tcn»: 

The system is established and main¬ 
tained In accordance with the United 
States Constitution. Articlo It. Section 
2. Executive Order of the President dated 
June 16. 1893, Order No. 288-62. 27 FR 
11002, November 10. 1962. as codified In 
28 CFR 1.1 through 1.9 and EO. 11878 
dated Sept. 10.1975. 

Ruutinr u**« of record* maintained hi 
the nyatem, including categoric* of 
u*em and the purpose* of *uch u»e*: 

The Executive clemency files are used 
to (a) enable the Attorney General to 
investigate each petition for Executive 
clemency to review each petition and in¬ 
formation developed by his investigation 
thereof and to advise the President 
whether. In his judgment, the request 
for clemency is of sufficient merit to war¬ 
rant favorable action by the President; 
(b> prepare notices to the public of the 
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name oX each grantee of clemency, dale 
or Presidential action, nature of clem¬ 
ency granted, nature of grantees of¬ 
fense, date and place of sentencing, de¬ 
scription of sentence imposed, and names 
of character affiants and interested 
members of Congress; tc) prepare bound 
and indexed volumes containing photo¬ 
copies of the official warrant of clemency 
granted each recipient of clemency as 
a public and official record of Presiden¬ 
tial action; id) upon request of the Pres¬ 
ident and members of his staff, to make 
livailable to them individual clemency 
files; <e> upon specific request by an 
individual, to advise the requester 
whether a named person has applied 
for, been granted or denied clemency, 
the date thereof and the nature of the 
clemency granted or denied; and (f> 
upon specific request, to make dosed 
files available for historical research 
purposes when in the public interest 
and in conformity with Department of 
J ustice policy. 

Release of information to the news 
media: Information permitted to be re¬ 
leased to the news media and the public 
pursuant to 28 CFR 50.2 may be made 
available from systems ol records main¬ 
tained by the Department of Justice un¬ 
less it Is determined that release of the 
specific information in the context of a 
particular case would constitute an un¬ 
warranted Invasion of personal privacy. 

Release of information to Members of 
congress. Information contained in sys¬ 
tems of records maintained by the 
Department of Justice, not otherwise re¬ 
quired to be released pursuant to 5 US.C. 
552, may be made available to a Member 
of Congress or staff acting upon the 
Member's behalf when the Member or 
ruff requests the information on behalf 
of and at the request of the Individual 
who is the subject of the record. 

lolirir* and prarlirr* for storing, retriev¬ 
ing, anrwinf, retaining, and tIUpo** 
mg of rrronli in llir #%»tcm: 

s longei 

Information maintained in the system 
is stored in the Office of the Pardon 
Attorney and in Archives 

Information is retrieved by reference 
to the file number assigned to the name 
of each applicant for clemency. 

Safeguard* t 

Information contained in the system 
Is safeguarded and protected in accord¬ 
ance with Department of Justice rules 
governing petitions f or E xecutive clem¬ 
ency. specifically. 28 CFR 1.6. Executive 
clemency files are maintained in the 
Office of the Pardon Attorney and are 
not commingled with Department of 
Justice records. 

Ki-lriilioit .ind ili«|Mt*ji!: 

Records are stored in the Office of the 
Pardon Attorney as long as space re¬ 
quirements permit and are then trans¬ 
ferred to Archives. These records are not 
destroyed. 


»triu tUAi«ag«’r(») and Midmat 

Pardon Attorney; Office of the Pardon 
Attorney; Department of Justice; 654 
HO L/C Building: 320 First Street NW. 
Washington. D.C. 20530. 

NiMifiralion |>rtx ciliirr r 

Address inquiries to the Pardon At¬ 
torney; Department of Justice; Wash¬ 
ington, D.C. 20530. 

K«Ynnl mzetom pro<T(!uri»: 

While the Attorney General has 
exempted Executive Clemency files from 
the access provisions of the Privacy Act. 
requests for discretionary releases of rec¬ 
ords contained in the system shall be 
made in writing with the envelope and 
the letter clearly marked "Privacy Ac¬ 
cess Request." Include in tlie. request the 
general subject matter of tlie document 
and the name of the clemency applicant 
in whose file it is contained. The re¬ 
quester will also provide a return address 
for transmitting the information. Access 
requests will be directed to the System 
Manager luted above. 

Conn'Mhig rrnird (irurrdurm; 

While the Attorney General has 
exempted Executive Clemency files from 
the correction (contest and amendment) 
provisions of the Privacy Act, requests 
for the discretionary correction (contest 
or amendment» of records contained In 
this system should be directed to the 
System Manager listed above, stating 
clearly and concisely what Information 
is being contested, the reasons for con¬ 
testing it. and the proposed amendment 
to the information sought 

Record MJiirrr rjil«‘Stirtr«: 

Sources of Information contained in 
this system are the individual applicants 
for clemency*. Federal Bureau of Investi¬ 
gation or other official investigatory re¬ 
ports, Bureau of Prison records. Selective 
Service System and Armed Forces Re¬ 
ports. probation or parole reports and 
reports from individuals or non-Federal 
organizations, both solicited and un¬ 
solicited. 

r\ritt|Mr«l fmiii rvrtaia provision* 
of tl»c art: 

The Attorney General has exempted 
this system from subsection <d) of the 
Privacy Act pursuant to 5 UB.C. 552a (J) 
<2>. Rules have been promulgated in 
accordance with the requirements of 5 
U.S.C. 553 <b) # <c> and <c> and have 
been published In the Fedfral Rtcisnst. 

Jl STICK/1 SW4HI7 
SyUrtu tmmr: 

Criminal Case Files. 

Sy*lrm local ion : 

Ninety-four United States Attorneys* 
Offices <See attached Appendix). 

(lutrgorir* of iiidn mIujiU rotrrrd b« lltr 

la) Individuals charged with viola¬ 
tions; lb) Individuals being investigated 
for violations; (c) Defense Counsel's); 


«t> Information Sources; <e» Individ¬ 
uals relevant to development of Criminal 
Cases; if) Individuals investigated, but 
prosecution declined: ig> Individuals re¬ 
ferred to In potential or actual cases and 
matters of concern to a U.S. Attorney's 
Office 

Categoric** of rmirth in llir K>»lrtit: 

(a» All case files < USA-33); (b) Docket 
Cards < USA-115); (c> Criminal Debtor 
Cards *U8A-117a); Id) Criminal Case 
Activity Card iUSA-163); le) Criminal 
Debtor Activity Card (USA-164); if) 
3 # x5' Index Cards; <g) Caseload Print¬ 
outs; *h t Attorney Assignment Sheets; 
U> General Correspondence re: Crimi¬ 
nal Coses; ij) Reading Files re: Crimi¬ 
nal Cases: (k> Grand Jury Proceedings; 
(h Miscellaneous Investigative Reports; 
«m) Information Source Files; in» Pa¬ 
role Recommendations; io) Immunity 
Requests; <p> Witness Protection Flies. 
»qt Wiretap Authorizations; *r> Search 
Warrants: (a) telephone records; u> 
Criminal Complaints, <u) Sealed Indict¬ 
ment Records; iv) Files unique to a Dis¬ 
trict; iw> Criminal Miscellaneous Corre¬ 
spondence File; «x> Prosecution Declined 
Reports. 

\ulltor tl% for ait.iinlriuiiM't' of the ftpleiu; 

These systems arc established and 
maintained pursuant to 5 UB.C 301 and 
44 U.8.C. 3101 

Rontiiii* U*r» of rrrortl* maintainol in tl««* 
• plffW inrludiiq raltfarir* of UM*r* 
•nil llir of iurh ux*: 

A recwxi mainuaned in this system of 
records may be disseminated as a routine 
use of such record as follows; 

• In any case in which there is an 
indication of a violation or potential 
violation of law, criminal, or regulatory 
In nature, the record in question may be 
disseminated to the appropriate Federal. 
State, local, or foreign agency charged 
with the responsibility for investigating 
or prosecuting such violation or charged 
with enforcing or implementing such 
law; 

ib> In the course ol investigating the 
potential or actual violation of any law. 
criminal or regulatory in nature, or dur¬ 
ing the course of a trial or hearing or 
the preparation for a trial or hearing for 
such violation, a record may be dissemi¬ 
nated to a Federal. State, local, or foreign 
agency, or to an individual or organiza¬ 
tion. if there Is reason to believe that 
such agency. Individual, or organization 
possesses information relating to the in¬ 
vestigation. trial, or hearing and the dis¬ 
semination is reasonably necessary to 
elicit such information or to obtain the 
cooperation of a witness or an inform¬ 
ant; 

<c) A record relating to a case or mut¬ 
ter may be disseminated m an appropri¬ 
ate Federal. State, local, or foreign court 
or grand jury proceeding m accordance 
with established constitutional, substan¬ 
tive. or procedural law or practice ; 

<d) A record relating to a case or 
matter may be disseminated to a Federal. 
State, or local administrative or rerula- 
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tory proceeding or hearing in accordance 
with the procedures governing such pro¬ 
ceeding or hearing; 

<e> A record relating to a case or mat¬ 
ter may be disseminated to an actual or 
potential party or his attorney for the 
purpose of negotiation or discussion on 
such matters as settlement of the case or 
matter, plea bargaining, or informal dis¬ 
covery proceedings; 

<f> A record relating to a case or mat¬ 
ter that has been referred by on agency 
for investigation, prosecution, or en¬ 
forcement, or that involves a case or 
matter within the Jurisdiction of an 
agency, may be disseminated to such 
agency to notify the agency of the status 
of the case or matter or of any decision 
or determination that has been made, or 
to make such other inquiries and reports 
as are necessary during the processing of 
the case or matter: 

(g) A record relating to a person held 
in custody pending or during arraign¬ 
ment, trial, sentence, or extraditiota pro¬ 
ceedings. or after conviction or after 
extradition proceedings, may be dissemi¬ 
nated to a Federal, State, local, or for¬ 
eign prison, probation, parole, or pardon 
authority, or to any other agency or in¬ 
dividual concerned with the mainte¬ 
nance. transportation, or release of such 
a person; 

(h> A record relating to a cose or mat¬ 
ter may be disseminated to a foreign 
country pursuant to an international 
treaty or convention entered Into and 
ratified by the United States or to an 
executive agreement. 

(1) A record may be disseminated to a 
Federal. 6tate, local, foreign, or inter¬ 
national law enforcement agency to as¬ 
sist in the general crime prevention and 
detection efforts of the recipient agency 
or to provide Investigative leads to such 
agency: 

<Jj A record may be disseminated to a 
Federal agency, in response to its re¬ 
quest. in connection with the hiring or 
retention of an employee, the Issuance of 
a security clearance, the reporting of an 
investigation of an employee, the letting 
of a contract, or the issuance of a license, 
gr&nt, or other benefit by the requesting 
agency, to the extent that the informa¬ 
tion relates to the requesting agency's 
decision on the matter: 

(k> A record may be disseminated to 
the public, news media, trade associa¬ 
tions, or organized groups, when the pur¬ 
pose of the dissemination is educational 
or informational, such as descriptions of 
crime trends or distinctive or unique 
modus operand!. provided that the rec¬ 
ord does not contain any information 
identifiable to a specific Individual other 
than such modus operand!; 

il i A record may be disseminated to a 
foreign country, through the United 
States Department of State or directly to 
the representative of such country, to the 
extent necessary to assist such country 
in apprehending and 'or returning a fugi¬ 
tive to a Jurisdiction which seeks his 
return; 

A record that contains classified 
national security* information and ma¬ 


terial may be disseminated to persons 
who are engaged in historical research 
projects, or who have previously occupied 
policy making provisions to w’hich they 
were appointed by the President, in ac¬ 
cordance with the provisions codified in 
28 CFR 17.60; 

<n) A record relating to an actual or 
potential civil or criminal violation of 
title 17. United States Code, may be dis¬ 
seminated to a person injured by such 
violation to assist him In the Institution 
or maintenance of a suit brought under 
such title. 

Release of Information to the news 
media: Information permitted to be re¬ 
leased to the newsmedia and the public 
pursuant to 28 CFR 50.2 may be made 
available from systems of records main¬ 
tained by the Department of Justice un¬ 
less it is determined that release of the 
specific information in the context of a 
particular case would constitute an un¬ 
warranted invasion of personal privacy. 

Release of Information to Members of 
Congress: Information contained in sys¬ 
tems of records maintained by the De¬ 
partment of Justice, not otherwise re¬ 
quired to be released pursuant to 5 U.S.C. 
552. may be made available to a Member 
of Congress or staff acting upon the 
Member's behalf w’hen the Member or 
staff requests the information on behalf 
of and at the request of the individual 
who is the subject of the record. 

Polirif* and prortirc* for *«oring. retriev¬ 
ing, •«***«♦*retaining, ami d»*p«*- 
iiiK of rrronl in the »y*irni: 

Storage 

All information, except that specified 
In this paragraph, is recorded on basic 
paper/cardboard material, and stored 
within raanila file folders, within metal 
file cabinets, electric file/card retrievers 
or safes. Some material Is recorded and 
stored on magnetic tape, card or other 
data processing type storage matter for 
reproduction later Into conventional 
formats. 

Rctrievablllly 

Information is retrieved primarily by 
name of person, case number, complaint 
number or court docket number. Infor¬ 
mation within this system of records may 
be accessed by various U.8. Attorneys' 
offices by means of catho-ray tube 
terminals <CRT*s». 

Safeguard* 

Information in the system is both con¬ 
fidential and non-confidential and lo¬ 
cated in file cabinets in the United States 
Attorney offices. Some materials are lo¬ 
cated in locked file drawers and safes, and 
others In unlocked file drawers. Offices 
are locked during non-w orking hours and 
are secured by cither Federal Protective 
Service. United States Postal Service, or 
private building guards. Information 
that is retrievable by CRT's within var¬ 
ious U.S. Attorneys' offices requires user 
identification numbers which are issued 
to authorized employees of the Depart¬ 
ment of Justice. 


Retention and diopovil 

Records arc maintained and disposed 
of in accordance with Department of 
Justice retention plans. 

Sjmlcni nmnagrrC*) and aildrc** 

System manager for the system In 
each office Is the Administrative Officer 
Assistant, for the U.S. Attorney for each 
district (See system designated Justice 
CRM-999». 

Not Hi ration procedure* 

Address inquiries to the System Man¬ 
ager for the Judicial district in which 
the case or matter Is pending (See sys¬ 
tem designated JUSTICE/CRM-999>. 

Record urcc** procedure* 

The major part of the information 
maintained in this system is exempt from 
this requirement under 5 U.S.C. 552a 
rj><2>. (kKl) and/or (ku2). To the ex¬ 
tent that this system is not subject to 
exemption, it is subject to access. A de¬ 
termination as to exemption shall be 
made at the time a request for access 
is received. A request for access to a 
record from this system shall be made in 
writing, with the envelope and the letter 
clearly marked "Privacy Access Request / 
Include in the request the name of the in¬ 
dividual involved, his birth date and 
place, or any other identifying number 
or information which may be of assist¬ 
ance in locating the record and the name 
of the case or matter Involved, if known 
The requester w’lll also provide a return 
address for transmitting the informa¬ 
tion. Access requests will be directed 
to the System Manager (sec system 
designated- JUSTICE/CRM-999*. 

( record proc edure* 

The major part of the information 
maintained in this system is exempt from 
this requirement under 5 U.S.C. 552a <j> 
<2‘ , ik> (l » and/or (kH2>. To the extent 
that this system is not subject to exemp¬ 
tion. it is subject to contest. A determina¬ 
tion as to exemption shall be made at 
the time a request for contest is received 
Individuals desiring to contest or amend 
information maintained in the system 
should direct their request to the System 
Manager (See system designated JUS¬ 
TICE/CRM-999* stating clearly and 
concisely what information is being con¬ 
tested. the reasons for contesting it. and 
the proposed amendment to the informa¬ 
tion sought. 

Record MMirrc categories 

Sources of information contained in 
this system include, but are not limited 
to investigative rtjports of Federal. Stale 
and local lau r enforcement agencies; 
client agencies of the Department of Jus¬ 
tice: other non-Dcpartment of Justice 
investigative agencies; forensic reports; 
statements of witnesses and parties: ver¬ 
batim transcripts of Grand Jury and 
court proceedings; data, memoranda and 
reports from the Court and agencies 
thereof; and the work product of Assist¬ 
ant United States Attorneys. Department 
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of Justice attorneys and staff, and legal 
assistants working on particular cases. 

SyiUrm* rxnnplnl front rrrlaiii pro\S- 
tilotiM of the art 

The Attorney General has exempted 
this system from subsections <ci <3> and 
<4>. «d>, <e) <1>. (3) and <3>. leMti <G* 
and (H), (e) <5> and <81 <f). <g> and <h> 
of the Privacy Act pursuant to 5 U. 8 .C. 
. r >52&(j)<2) and (kMl) and <2>. Rules 
have been promulgated in accordance 
with the requirements of 5 U.S.C. 553 «b>. 
»c) and <e) and have been published 
m the Federal Register. 

Summary or Minor Changes 

JUSTICE/OPA-OOl, Executive Clem¬ 
ency Files—the word “upon” was mis¬ 
spelled in paragraph 3. line 5 of the rou¬ 
tine use section. In line 4 of the record 
.source categories section, the word “re¬ 
ports" should not have been capitalized. 

JUSTICE/LDN-001. Appraisers File— 
in the record access section, the words 
'Privacy Act Request" should be sur¬ 
rounded by quotes. In the record source 
categories section the word "principally" 
was misspelled. 

J USTICB/ LDN-002. Cong ressional 
Correspondence File—the word "of" was 
omitted in the fifth line of the routine 
use section. A comma should be deleted 
after the word "role’Mn the safeguards 
section. 

JUSTICE/ATRr-002. Congressional 
Correspondence Log File—the word "arc" 
was omitted In the second line of the 
record source categories section. 

JUSTICE/ATR- 003— Index of De¬ 
fendants in Pending and Terminated 
Antitrust Cases—the word "contest" was 
misspelled in the first Une of the contest¬ 
ing record procedures section. 

JUSTICE/ATR-004. Statements by 
Antitrust Division Officials—the word 
records" was misspelled in the second 
Une of record source categories section. 

JU8TICE/ATR-006, Antitrust Case¬ 
load Evaluation System—Monthly Re- 
ixirt—the word "Director" was misspelled 
in the first line of the system manager 
section. 

JUSTICE/ATR—007. Antitrust Division 
Case Cards—the words "clearly and" 
were omitted from the third line of the 
contesting records procedures section. 

JUSTICE/ATR-008, Freedom of In¬ 
formation /Privacy Requester/ Subject 
Index Pile—the word "name" was omit¬ 
ted in the second line of the record access 
section. 

JUSTICE/USA-001. Administrative 
Files—delete proposed routine use **in>" 
which is in this notice as an additional 
routine use for JUSTICE/USA-007. 

JUSTICE/CRM—999 

**lcl»| 111! Ill** S 

Appendix to Criminal Division System 
of Records Field Offices of the Organized 
Crime and Racketeering Section are 
located as follows: 

organized Crime and Racketeering Section. 

UR, Department of Justice, P.O. Box 834. 

Atlanta, Georgia 30301, 


Orjramzed Crime and Racketeering Section. 
U-8 Department of Justice, UR Attorney's 
Office, P.O. Box 376. 600 Monroe 

Street. Springfield, Illinois 63706. 
Organised Crime and Racketeering Section. 
UR Department of JiuUce, Room 1703. 
UR. Post Office and Courthouse. Boston. 
Massac h us* tt* 02100. 

Organized Crime and Racketeering Section. 
US Department of Justice, Room 327-A. 
Federal Building. Brooklyn. New York 
11201 

Organized Crime and Racketeering Section. 
UR. Deportment oi Justice, Suite 021, 
Genesee Building, 1 W<hu Oenesne Street, 
Buffalo. New York 14203 
Organized Crime and Racketeering Section. 
UR- Department of Justice. Room 1563, 219 
South Dearborn Street, Chicago, Illinois 
60604 

Organize Crime and Racketeering Section. 
UR Department of Justice. Room 626. 
Northern Ohio Bank Building, Cleveland. 
Ohio 44113. 

Organized Crime and Racketeering 8ectlon. 
UR. Department of Justice. Room 940. Fed¬ 
eral Building, Detroit. Michigan 48226 
Organized Crime and Racketeering 8ectlon, 
UR Department of Justice. Federal Build¬ 
ing. Hartford. Connecticut 00103. 
Organized Crime and Racketeering Section, 
UR. Department of Justice. Suite 717, 906 
Grand Avenue, Kama* Ctty, Missouri 64106. 
Organized Crime and Racketeering Section, 
UR. Department of Justice, Room 2307, 
Federal Building. 300 North Los Angeles 
Street, Los Angeles. California 90012. 
Organized Crime and Racketeering Section, 
UR. Department of JuKtioe, 111 Northwest 
5th Street, Miami. Florida 33128. 

Organized Crime and Racketeering Section. 
UR. Department of Justice. P.O. Box 89. 
Newark. New Jersey 07101 
Organized Crime and Racketeering Section, 
UR. Department of Justice. Suite 900, PNB 
Plaza Bldg., Fifth and Market 8treete, 
Philadelphia, Pennsylvania 10106. 
Organised Crime and Racketeering Section. 
UR. Department of Ju.ittea. P.O. Box 996 
Po*UU Annex Building. Providence, Rhode 
Island 02901. 

Organized Crime and Racketeering Section, 
UR. Department of Justice. Room 318, New 
Federal Building. 100 State Street. Ro¬ 
chester, New York 14614. 

Organized Crime and Racketeering Section. 
UR. Department of Justice. Box 36132. 450 
Golden Gate Avenue. San Prancbtco. Cali¬ 
fornia 94102 

Organized Crime and Racketeering Section. 
UR. Deportment of Justice, Box 671, Ben 
Franklin Station, Washington, D.C. 20044. 
Organized Crime and Racketeering Section, 
UR. Department of Justice. P.O. Box 2799. 
Tampa. Florida 33601. 

|FR Doc.77-384 Filed 1 6-77,8.45 amj 

NATIONAL COMMISSION ON 
ELECTRONIC FUND TRANSFERS 

PRIVACY ACT OF 1974 
Systems of Records 

Pursuant to the provisions of the 
Privacy Act of 1974. Pub. I* 93-579. 5 
U.S.C. 552a. the National Commission on 
Electronic Fund Transfers hereafter 
known as the Commission, hereby pub¬ 
lishes for comment those systems of rec¬ 
ords subject to the Privacy Act of 1974 
which are maintained by the Commis¬ 
sion. Any person interested In comment¬ 
ing on the routine use portions of the 


system notices may do so by submitting 
comment* in writing to the Chairman. 
National Commission on Electronic Fund 
Transfers. 1000 Connecticut Avenue. 
NW Washington, D C. 20036. Comments 
should be .submitted on or before Febru¬ 
ary 7. 1977. The Commission's proposed 
procedures for access to records in the 
systems are published In the Proposed 
Rule section of this issue of the Federal 
Register. In the event that no comments 
are received which would warrant 
amendment of these systems of records, 
these systems of records will become 
final on January 29, 1977. 

Dated at Washington. D.C.. on De¬ 
cember 29.1976. 

William B. Widnall 
Chairman 

1NCEFT-11 

Sj«lrm name: 

Payroll Records—National Commis¬ 
sion on Electronic Fund Transfers 

SyMein location: 

General Services Administration. Re¬ 
gion 3 Office: copies held by the Com¬ 
mission GSA holds records for the Na¬ 
tional Commission on Electronic Fund 
Transfers under contract 

Categoric* of record** maintained in llir 
aytfrins 

Varied payroll records, including, 
among other documents, time and at¬ 
tendance cards; payment vouchers; com¬ 
prehensive listing of employees; health 
benefits records; requests for deductions ; 
tax forms, W-2 forms, overtime requests; 
leave data: retirement records. Records 
are used by Commission and GSA em¬ 
ployees to maintain adequate payroll In¬ 
formation for Commission employees, 
and otherwise by Commission and GSA 
employees who have a need for the record 
in the performance of their duties 

Authority for llir *y»tcm: 

31 U.S.C., generally, also. P L. 93 495 
Title n 

Rout ill* u*r of nronU: 

See Appendix. Records also are dis¬ 
closed to GAO for audits; to the Interim] 
Revenue Service for investigation; and 
to prviate attorneys, pursuant to a 
power of attorney. 

A copy of an employee's Department 
of the Treasury Form W-2, Wage and 
Tax Statement, also is disclosed to the 
State, city, or other local Jurisdiction 
which is authorized to tax the employee's 
compensation. The record will be pro¬ 
vided in accordance with a withholding 
agreement between the Slate, city, or 
other local jurisdiction and the Depart¬ 
ment of the Treasury pursuant to 5 
U. 8 .C. 5516. 5517. or 5520. or, in the 
absence thereof. In response to a written 
request from an appropriate official of 
the taxing Jurisdiction to the Chairman, 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue, 
NW , Washington. DC. 20036. The re- 
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quest must Include a copy of the appli¬ 
cable statute or ordinance authorizing 
the taxation of compensation and should 
indicate whether the authority of the 
jurisdiction to tax the employee is based 
on place of residence, place of employ¬ 
ment, or both. 

Pursuant to a withholding agreement 
between a city and the Department of 
the Treasury (5 U S C. 5520). copies of 
executed city tax withholding certificates 
shall be furnished the city in response to 
written request from an appropriate city 
official to the Chairman of the Com¬ 
mission. 

In the absence of a withholding 
agreement, the Social Security Number 
will be furnished only to a taxing juris¬ 
diction which has furnished this agency 
with evidence of its independent author¬ 
ity to compel disclosure of the Social 
Security Number. In accordance with sec¬ 
tion 7 of the Privacy Act, Pub. L, 93-579. 

Policies and practice* for Mnnii# i»nd 
retrieving, ncfrn»ln», retaining and 
rli*pn*ing of record* in the 

Storage: 

Paper and microfilm, 

Rctrirvability and accessing: 

Social Security Number 
Safeguard*: 

Stored in guarded building; released 
only to authorized personnel. 

Retention and dt-po»«ls 

Disposition of records shall be In ac¬ 
cordance with the HB GSA Records 
Maintenance and Disposition System 
<OAD P 1820.2). 

Sutrm manager: 

Administrative Assistant, GSA Liaison. 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue, 
NW, Washington. D.C. 20036. 

Notification procedure*: 

Refer to Commission access regula¬ 
tions codified at 1 CFR Part 442/ 

Record accc*» procedure*: 

Refer to Commission access regula¬ 
tions codified at 1 CFR Part 442.* 

Contenting record* procedure*: 

Refer to Commission access regula¬ 
tions codified at 1 CFR Part 442. 1 

(atffurtm of source* of record* in the 
•y*tetu: 

The subject individual: the Commis¬ 
sion. 

INCEFT—21 

Syntem name: 

General Financial Records — National 
Commission on Electronic Fund Trans¬ 
fers. 


‘Codified regulation* for 1 CFR Part 442 
published In tha proposed rule* section of 
this Issue of the Pkooul Racism. Final 
regulations hare not been Issued. 


System location: 

General Services Administration, Cen¬ 
tral Office: copies held by the Commis¬ 
sion. GSA holds records for the National 
Commission on Electronic Fund Trans¬ 
fers under contract. 

Categories of individual* covered by the 
system: 

Employees of the Commission and 
members of the Commission. 

Categoric* of record* maintained In the 
»*«trni: 

SF-1038. Application and account for 
advance of funds: vendor register and 
vendor payment tape. Information is 
used by accounting technicians to main¬ 
tain adequate financial information and 
by other officers and employees of GSA 
and the Commission who have a need for 
the record In the performance of their 
duties. 

Vnthority for the »y*tem: 

31 U.8.C.. generally; also Pub. L. 93- 
495. Title IL 

Routine o*c of record* t 

See appendix. Records are also re¬ 
leased to GAO for audits: to the IRS for 
investigation; and to private attorneys, 
pursuant to power of attorney. 

Policic* and practice* for *toring and re¬ 
trieving, accessing, retaining and 
di*po*ing of record* in the »y*tem: 

Storage: 

Paper and tape. 

Retrirvahility and ucre*9*iug: 

Manual and automated by name. 

Safeguard*: 

Stored In guarded building; released 
only to authorized personnel. 

Retention and di*po*alt 

Disposition of records shall be in ac¬ 
cordance with the HB GSA Records 
Maintenance and Disposition. 

System manager: 

Administrative Assistant, GSA Liaison. 
National Commission on Electronic Fund 
Transfers. 1000 Connecticut Avenue, 
NW., Washington. D.C. 20036. 

Notification procedure*: 

Refer to Commission access regula¬ 
tions codified at 1 CFR Part 442.* 

Record acres* procedure**: 

Refer to Commission access regula¬ 
tions codified at 1 CFR Part 442. 1 

Contenting record* procedure*: 

Refer to Commission access regula¬ 
tions codified at 1 CFR Part 442.* 

Categories of source# of records In the 
system: 

The subject individual; the Commis¬ 
sion. 


\ NCEFT—51 

System name: 

General Informal Personnel Files — 
National Commission on Electronic Fund 
Transfers. 

SyMrm location: 

National Commission on Electronic 
Fund Transfers. 

Categoric* of individual* covered by the 
*y Mem: 

Members of the Commission, employ¬ 
ees of the Commission, and consultants 
to the Commission. 

Categories of record* maintained in the 
system! 

Personnel qualifications statements, 
personnel action requests and notifica¬ 
tions. oaths of office, consultant and/or 
expert certifications, delegations of au¬ 
thority. background information for se¬ 
curity clearances, statements of employ¬ 
ment and financial interests, correspond¬ 
ence with members of the Commission 
Authority for the »y*tcm: 

5 UB.Cm generally, also Pub. L. 93- 
495, Title n. 

Routine i« m* of record*: 

See Appendix. 

Policic* and practices for storing and 
retrieving, accessing, retaining and 
deposing of record* in the system: 

Storage: 

Paper. 

Ketrievabilily and accessing: 

Manual. 

Safeguard*: 

Stored in lockable file cabinets, re¬ 
leased only to authorized personnel. 

Retention and disposal: 

Disposition of records shall be in ac¬ 
cordance with the GSA records mainte¬ 
nance and disposition system. 

System manager: 

, Administrative Assistant, GSA Liaison, 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue. 
NW., Washington, D.C. 20036. 

Notification procedures: 

Refer to Com missio n access regula¬ 
tions codified at 1 CFR Part 442/ 

Record acre** procedure*: 

Refer to Commi ssion access regula¬ 
tions codified at 1 CFR Port 442/ 

Contesting record* procedure#! 

Refer to Commission access regula¬ 
tions codified at 1 CFR Part 442/ 

Categories of source* of records in the 
system! 

The subject individual; the Com¬ 
mission. 
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Appendix—National Commission On 
Electronic Ftmo Transfers 

In the event that a system of records 
maintained by this agency to carry out 
lbs functions indicates a violation or po¬ 
tential violation of law. whether civil, 
criminal or regulatory In nature, and 
whether arising by general statute or 
particular program statute, or by regu¬ 
lation. rule or order issued pursuant 
thereto, the relevant records in the sys¬ 
tem of records may be referred, as a 
routine use. to the appropriate agency, 
whether federal, state, local or foreign, 
charged with the responsibility of inves¬ 
tigating or prosecuting such violation or 
charged with enforcing or implementing 
the statute, or rule, regulation or order 
issued pursuant thereto. 

A record from this system of records 
may be disclosed as a •‘routine use” to a 
federal, state or local agency maintain- 
mg civil, criminal or other relevant en¬ 
forcement information or other per¬ 
tinent information, such as current 
licenses, if necessary to obtain informa¬ 
tion relevant to any agency decision 
roncerning the hiring or retention of an 
employee, the issuance of a security 
clearance, the letting of a contract or the 
issuance of a license, grant or other 
benefit. 

A record from this system of records 
may be disclosed to a federal agency, in 
response to its request. In connection 
with the hiring or retention of an em¬ 
ployee, the issuance of a security clear¬ 
ance. the reporting of an investigation 
of an employee, the letting of a contract, 
or the issuance of a license, grant or 
other benefit by the requesting agency, 
to the extent that the information is 
relevant and necessary to the requesting 
agency's decision in the matter. 

A record from this system of records 
may be disclosed to an authorized ap¬ 
peal grievance examiner, formal com¬ 
plaints examiner, equal employment op¬ 
portunity investigator, arbitrator or 
other duly authorized official engaged 
in investigation or settlement or a griev¬ 
ance, complaint, or appeal filed by an 
employee. A record from this system of 
records may be disclosed to the United 
States Civil Service Commission in ac¬ 
cordance with the agency's responsibility 
for evaluation and oversight of federal 
i»erRonnel management 

A record from this system of records 
may be disclosed to officers and em¬ 
ployees of a federal agency for purposes 
of audit 

The information contained in this sys¬ 
tem of records will be disclosed to the 
Office of Management and Budget In 
connection with the review' of private 
relief legislation as set forth In OMB 
Circular No. A-19 at any stage of the 
legislative coordination and clearance 
process as set forth in that Circular. 

A record from this system of records 
may be disclosed as a routine use to a 
Member of Congress or to a Congres¬ 
sional staff member in response to an 
inquiry of the Congressional office made 


at the request of the Individual about 
w’hom the record is maintained. 

A record from this system of records 
inay be disckv*>ed to officers and em¬ 
ployees of the General Services Admin¬ 
istration in connection with administra¬ 
tive services provided to this Agency 
under agreement with OOSA. 

|FR Doc.77 300 Filed J2-30-76;2:10 pm| 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

| Notice 77 1| 

NASA SPACE PROGRAM ADVISORY 
COUNCIL (SPAC) 

Meeting 

The NASA SPAC Applications Com¬ 
mittee will meet on January 26, 1977, at 
NASA Headquarters. Federal Office 
Building 10B. Room 226A. 600 Independ¬ 
ence Avenue. Q.W., Washington, D.C. 
Members of the public will be admitted 
to the meeting beginning at 9 a m. on 
a first come first served basis to within 
the 35 seating capacity of the room. Visi¬ 
tors will be requested to sign a visitor's 
register. 

Tlie NASA SPAC Applications Com¬ 
mittee serves in an advisory capacity 
only. It is concerned with the total range 
of applications of space-derived, space - 
related technology including communi¬ 
cations. meteorology, earth resources 
survey (includes agriculturc/forestry, 
cartography, geography, geology/hydrol¬ 
ogy. oceanography i . earth and ocean 
physics, solar energy conversion, space 
processing, and other technology appli¬ 
cations. Currently the Committee com¬ 
prises 6 members including the Chair¬ 
man, Mr. Thomas Rogers. 

For further information regarding the 
meeting, please contact Mr. Louis B.C. 
Fbng, (202) 755-6617. The approved 
agenda for the meeting on January 26. 
1977 is as follows: 


71 me Topic 

9 m.qi -—— Opening Remark* by 

Ob airman. 

9:30 a.m. . Sc*ft&t-A Program. Current 

•tutu* of Semaat Pro¬ 
gram will be reviewed for 
the member*' recom¬ 
mendation* and com¬ 
ment* 


10.30 am...... Satellite Telecommunica¬ 
tions Program. The re¬ 
port of the National Re¬ 
search Council-Space 
Applications Board 

Committee on Satellite 
Communications (CSC) 
wUl be presented for tho 
members' advice on how 
NASA might proceed to 
implement the C9C‘a 
findings.and recommen¬ 
dations 

2:30 pin. Adjourn. 

Joitn M. Coulter, 
Acting Assistant Administrator 
for DOD and Interagency 
Affairs. 

December 29.1976. 

(FR Doe.77-407 Filed !-5-77;«:45 am) 


NUCLEAR REGULATORY 
COMMISSION 

| Docket No. 60 313 1 

ARKANSAS POWER & LIGHT CO. 

Issuance of Amendment to Facility Op¬ 
erating License and Negative Declaration 

The U S. Nuclear Regulatory’ Commis¬ 
sion (the Commission) has issued 
Amendment No. 17 to Facility Operating 
License No. DPR-51, issued to Arkansas 
Power & Light Company (the licensee*, 
which revised the license and Its ap¬ 
pended Technical Specifications for op¬ 
eration of Arkansas Nuclear One—Unit 
No. 1 ithe faculty) located in Pope 
County. Arkansas. The amendment is ef¬ 
fective as of its date of issuance. 

Safety Analysis Report The changes 
in the design of the ANO-l spent fuel 
storage pool from thnt reviewed and 
approved in the operating license review 
and jus described in the ANO-l Final 
Safety Analysis Report. The changes 
will Increase spent fuel storage capacity 
from 253 to 590 assemblies. 

The application for the amendment 
complies with the standards and require¬ 
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis¬ 
sion’s rules and regulations. The Com¬ 
mission has mode appropriate findings 
as required by the Act and the Commis¬ 
sion’s rules and regulations In 10 CFR 
Chapter I, which are set forth in the 
license amendment. Notice of Considera¬ 
tion of Proposed Modification to Facility 
Spent Fuel Storage Pool in connection 
with this action was published in the 
Federal Register on October 28, 1976 
<41 FR 47294). No request for a hearing 
or petition for leave to Intervene was 
filed following notice of the proposed 
action. 

viromnental impact appraisal for the re¬ 
vised Technical Specifications and has 
concluded that an environmental impact 
statement for this particular action Is 
not warranted because there wiU be no 
significant environmental Impact attrib¬ 
utable to tlie action. 

For further details with respect to this 
action, see <1> the application for 
amendment dated October 7. as supple¬ 
mented by letters dated October 18. Octo¬ 
ber 25. November 11, November 16. and 
November 19. 1976. (2) Amendment No 
17 to Facility Operating License No 
DPR-51 and (3) the Commission's re¬ 
lated Safety Evaluation and Environ¬ 
mental Impact Appraisal. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW.. Washington, 
D.C. and at the Arkansas Polytechnic 
College. Russellville, Arkansas 72801. A 
single copy of Items (2) and <3> may 
be obtained upon request addressed to 
the U.8. Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: Di¬ 
rector. Division of Operating Reactors. 

Dated at Bethesda, Md„ this 17th day 
of December 1976. 
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For the Nuclear Regulatory Commis¬ 
sion. 

Demos L Zizmann, 
Chief t Operating Reactors 

Branch So. 2 , Division of Op¬ 
erating Reactors. 

|FB Doc.77-435 Filed 1-5-77;8:45 am] 


(Dockets No*. 80-3, 60-247. 60-2381 

CONSOLIDATED EDISON COMPANY OF 

NEW YORK. INC.. POWER AUTHORITY 

OF THE STATE OF NEW YORK 

Issuance of Amendments to Operating 
Licenses and Negative Declaration 

The U.S. Nuclear Regulatory Commis¬ 
sion (the Commission) has issued to 
Consolidated Edison Company of New 
York. Inc. (Con Ed) Amendment No. 13 
to Provisional Operating License No. 
DPR-5 for Indian Point Nuclear Gen¬ 
erating Unit No. 1. and Amendment No. 
24 to Facility Operating License No. 
DPRr-2fl for Indian Point Nuclear Gen¬ 
erating Unit No. 2, and has issued to Con 
Ed and the Power Authority of the State 
of New York Amendment No. 3 to Facil¬ 
ity Operating License No. DPR-64 for 
Indian Point Nuclear Generating Unit 
No. 3. These amendments revised Tech¬ 
nical Specifications for operation of the 
Indian Point Nuclear Generating Units 
located in Westchester County. New 
York. The amendments are effective as 
of the date of issuance. 

The amendments permit teste on vari¬ 
ous fish impingement mitigating meas¬ 
ures at Indian Point Nuclear Generat¬ 
ing Unit No. 1 intakes during the period 
when Unit No. 1 la shut down. 

The application for the amendments 
compiles with the standards and require¬ 
ments of the Atomic Energy Act of 1954. 
as amended (the Act), and the Commis¬ 
sion's rules and regulations. The Com¬ 
mission has made appropriate findings 
as required by the Act and the Commis¬ 
sion's rules and regulations In 10 CFR 
Chapter I. which arc set forth in the li¬ 
cense amendments. Prior public notice 
of these amendments was not required 
since the amendments do not Involve a 
significant hazards consideration. 

The Commission has prepared an en¬ 
vironmental impact nppraLsal for the re¬ 
vised Technical Specifications and has 
concluded that on environmental im¬ 
pact statement for this particular ac¬ 
tion Is not warranted because there will 
be no significant environmental impact 
attributable to the action. 

For further details with respect to this 
action, see (1 > the application for amend¬ 
ments dated February 24. 1876, (2) 
Amendment No. 13 to License No. DPR- 
5, <3> Amendment No. 24 to License No. 
DPR-26. (4) Amendment No. 3 to Li¬ 
cense No. DPR-64 and <5) the Commis¬ 
sion's related Environmental Impact Ap¬ 
praisal. All of these items are available 
for public inspection at the Commission's 
Public Document Room, 1717 H Street. 
NW. Washington. D.C. and at the Hend¬ 
rick Hudson Prce Library, 31 Albany Post 
Road, Montrose, New York 10548. 


A copy of items <2) through (5) may 
be obtained upon request addressed to 
the U.8. Nuclear Regulatory Commis¬ 
sion, Washington. D.C. 20555, Attention: 
Director, Division of Operating Reactors. 

Dated at Bethesda. Md.. this 20th day 
of December 1976. 

For the Nuclear Regulatory Commis¬ 
sion. 

Vernon L. Rooney. 

Acting Chief . Operating Re¬ 
actors Branch So. 4 . Division 
of Operating Reactors. 

|PR Doc.77-433 Piled 1-5-77.8:45 am] 


|Docket Nos. 50-329, 60-330) 

CONSUMERS POWER CO., (MIDLAND 
PLANT, UNITS 1 AND 2) 

Order and Notice of Evidentiary Hearing 

It Is ordered: (1) That the evidentiary 
hearing concerning the suspension pro¬ 
ceeding in this matter will continue be¬ 
ginning at 9:30 am. on January 18.19T7. 
at the U.3. Court of Claims. Courtroom 
1614. 219 South Dearborn Street, Chi¬ 
cago, Illinois 60604: 

(2) That the parties will notify the 
Board no later than January 5. 1977. 
whether they have been able to agree on 
a schedule for the presentation of evi¬ 
dence beginning on that date and con¬ 
tinuing during the balance of that week. 

(3) That if no agreement has been 
reached by the parties by said date, each 
will then submit to the Board a list of 
its witnesses so that the Board may fix 
such a schedule. 

Dated at Bethesda. Md.. this 23rd day 
of December 1976. 

Atomic Safety and Licens¬ 
ing Board. 

Frederic J. Coufal. 

Chairman. 

|PR Doc.77-426 Piled 1-5-77:8:45 am) 


(Docket No. 50-3891 

FLORIDA POWER AND LIGHT CO., (ST. 
LUCIE NUCLEAR POWER PROJECT, 
UNIT NO. 2) 

Order for Evidentiary Hearing 
The evidentiary hearing in this matter 
will resume on Tuesday. January 11, 
1977 at 9:00 am., in Banquet Room D. 
at the Holiday Inn-North. 4900 Power- 
line Road, Ft. Lauderdale, Florida. The 
hearing wil continue through Thursday. 
January 13. 1977. 

It is so ordered. 

Dated at Bethesda. Md.. this 28th day 
of December 1976. 

Atomic Safety and Licens¬ 
ing Board, 

Edward Luton. 

Chairman. 

| PR Doc.77-430 PUcd 1-5-77;8:45 am) 


(Docket No. 50-219] 

JERSEY CENTRAL POWER AND LIGHT 

CO., (OYSTER CREEK NUCLEAR GEN 

ERATING STATION) 

Special Prehearing Conference on Late 
Petition for Leave To Intervene 

December 27, 1976. 

On February 13, 1976. a Petition for 
Leave to Intervene In Uie captioned pro¬ 
ceeding was filed by Sands Point Harbor, 
Inc.. Philip Maimone, Wilson T. Crisman 
and Ruth L. Crisman (hereinafter col¬ 
lectively referred to as “Petitioners"). 
Applicant Jersey Central Power & Light 
Company and the Staff of the UB. Nu¬ 
clear Regulatory Commission, both have 
opposed the Petition on the grounds that 
it is admitted untimely and that a sub¬ 
stantial showing of good cause for failure 
to file on time has not been made. 

As discussed with counsel for Petition¬ 
ers, the 8tato of New Jersey, the Appli¬ 
cant and the NRC Staff, during a tele¬ 
phone conference call on December 16, 
1976, the Atomic Safety and Licensing 
Board has determined to hear evidence 
on the question of good cause for grant¬ 
ing the Petition for Leave to Intervene 
filed by Petitioners. 

Wherefore , it is ordered „ In accord¬ 
ance with the Atomic Energy Act, as 
amended, and the rules of practice of the 
Commission, particularly * 2.751(a) (10 
CFR), a special two-day prehearing con¬ 
ference for the purpose of hearing evi¬ 
dence on the question of good cause for 
granting the Petition for Leave to Inter¬ 
vene filed by Sands Point Harbor, me¬ 
et aL shall convene at 10:00 am. local 
time, on Wednesday. January 26. 1977, 
in Courtroom 438 in the 8tate House 
Annex. Trenton. New Jersey. 

Issued at Bethesda. Md., this 27th day 
of December 1978. 

For the Atomic Safety and Licensing 
Board. 

Robert M. Lazo, 
Chairman. 

I PR Doc.77-427 Piled 1-5-77:8:45 *m| 


(Docket No. 50 298) 

NEBRASKA PUBLIC POWER DISTRICT 

Issuance of Amendment to Facility 
Operating License 

The US. Nuclear Regulatory Commis¬ 
sion (the Commission) has issued 
Amendment No. 33 to Facility Operating 
License No. DPR-40, issued to the Ne¬ 
braska Public Power District (the licen¬ 
see). which revised Technical Specifica¬ 
tions for operation of tho Cooper Nu¬ 
clear Station (the facility) located in 
Nemaha County. Nebraska. The amend¬ 
ment is effective as of its date of issu¬ 
ance. 

The amendment extended the surveil¬ 
lance Interval for certain hydraulic 
shock suppressors to 6 months ± 25%, 
or until the first plant shutdown during 
which access to the inaccessible snub¬ 
bers is afforded, and makes several minor 
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comction& to Table 3.6.1 'Safety Re¬ 
lated Shock Suppressors (Snubbers)" of 
tiie facility's Technical Specifications. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act of 
1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate find¬ 
ings as required by the Act and the 
Commission's rules and regulations in 
10 CFR Chapter I, which arc set forth 
in the license amendment. Prior public 
notice of this amendment was not re¬ 
quired since the amendment does not 
involve a significant hazards considera¬ 
tion. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental Impact appraisal need not 
be prepared in connection with issuance 
of this amendment. , 

For further details with respect to this 
action, see <1) the application for 
amendment dated November 24, 1976. 
*2) Amendment No. 33 to License No. 
DPR-46, and (3) the Commission's con¬ 
currently issued Safety Evaluation. Ail 
of these items are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street. N.W.. 
Washington, D.C. and at the Auburn 
Public Library. 118-15th Street, Auburn, 
Nebraska 66305. A single copy of items 
(2) and (3) may be obtained upon re¬ 
quest Addressed to the XJJB. Nuclear Reg¬ 
ulatory Commission. Washington. D.C. 
20555. Attention: Director. Division of 
Operating Reactors. 

Dated at Bethesda. Md.. tilts 20th day 
of December, 1976. 

For the Nuclear Regulatory Commis¬ 
sion. 

DtNNXS Ia ZtT.MANN. 

Chief . Operating React on 

Branch No. 2 t Division of Op¬ 
erating Reactors. 

|FR Doc 77-434 Plied i-5-77:8:45 nmf 


(Docket No. 50-367| 

NORTHERN INDIANA PUBLIC SERVICE 
COMMISSION BAILLY GENERATING 
STATION. NUCLEAR-1 

Issuance of Amendment to Construction 
Permit and Notice of Availability of 
Initial Decision and Supplemental Initial 
Decision 

Notice is hereby given that pursuant to 
an Initial Decision dated November 22. 
1974 and a Supplemental Initial Decision 
issued February 21, 1975, by the Atomic 
Safety and Licensing Board *A8LB), the 
Nuclear Regulatory Commission has is¬ 
sued Amendment No. 1 to Construction 
Permit No. CPPRr-104 issued to the 
Northern Indiana Public Service Com¬ 
pany for construction of the Bailly Gen¬ 
erating 8tation. Nuclear-1, located In 
Porter County. Indiana! The Board's In¬ 
itial Decision and Supplemental Initial 


Decision authorize the construction of a 
slurry wall subject to certain conditions 
to the construction permit for the pro¬ 
tection of the environment. The Initial 
Decision and Supplemental Initial De¬ 
cision were reviewed by the Atomic 
Safety and Licensing Appeal Board prior 
to their becoming final. 

A copy of the Atomic Safety and Li¬ 
censing Board Initial Decision dated No¬ 
vember 22. 1974 and Supplemental Ini¬ 
tial Decision dated February 21,1975; the 
Atomic Safety and Licensing Appeal 
Board Supplemental Decision dated De¬ 
cember 17, 1975; Amendment No. 1 to 
Construction Permit No. CPPR-104, and 
the Commission Staff s Final Environ¬ 
mental Statement are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street. N.W.. 
Washington. D.C.. and in the Westchester 
Township Public Library. 125 South Sec¬ 
ond Street, Chesterton. Indiana 64304. 

The Nuclear Regulatory Commission 
has found that the provisions of this 
amendment comply with the require¬ 
ments of the Atomic Energy Act of 1954, 
as amended, and the Commission's reg¬ 
ulations published in 10 CFR Chapter I 
and has concluded that the issuance of 
this amendment will not be Inimical to 
the common defense and security or 
to tiie health and safety of the public. 

The ASLB Initial Decision and Sup¬ 
plemental Initial Decision; the ASLAB 
Supplemental Decision; and Amendment 
No. l to CPPRr-104 arc also being made 
available at the Indiana Budget Agency. 
212 State House. Indianapolis. Indiana 
46204 and at the Lake-Porter County 
Regional Transportation and Planning 
Commission. 8149 Kennedy Avenue. 
Highland, Indiana 46322. 

Based upon the record developed in 
the public hearing in the above cap¬ 
tioned matter, the November 22, 1974 
Initial Decision and February 21, 1975 
Supplemental Initial Decision modified 
in certain respects the Final Environ¬ 
mental Statement relating to the con¬ 
struction of the Ballley Generating Sta¬ 
tion. Nuclear-I. prepared by the Com¬ 
mission. Pursuant to 10 CFR 51.52(b)3, 
the Final Environmental Statement is 
deemed modified to the extent that the 
findings and conclusions relating to the 
environmental matters contained In the 
Initial Decision and Supplemental Ini¬ 
tial Decision are different from those 
contained in the Final Environmental 
Statement tssued February 1973. The 
conditions are in addition to those rec¬ 
ommended in tiie Final Environmental 
Statement and those given in the ASLB 
Initial Decision of April 5. 1974 for the 
Bailly Station. Copies of the Initial De¬ 
cision and Supplemental Initial Decision 
have been transmitted to the Council 
on Environmental Quality and are being 
made available to the public as noted 
herein. 

8inglc copies of the ASLB Initial De¬ 
cision and Supplemental Initial Deci¬ 
sion; the ASLAB Supplemental Deci¬ 
sion; and Amendment No. 1 to CPPR- 
104 may be obtained by writing to the 
U.8. Nuclear Regulatory Commission. 


Washington. D.C. 20555, Attention: Di¬ 
rector. Division of Site Safety and Envi¬ 
ronmental Analysis. 

Dated at Rockville, Md , this 22d day 
of December 1976. 

For the Nuclear Energy Commission 
S. A. Varga. 

Chief , Light Water Reactors 
Branch No. 4 , DtvUion of 
Project Management. 

|rn Doc 77-436 Filed 1-5-77;8:45 


| Docket No. 60-540 J 

POWER AUTHORITY OF THE STATE OF 

NEW YORK (GREENE COUNTY NU 

CLEAR POWER PLANT) 

Order and Notice for Prehearing 
Conference 

An Atomic 8af ety and Licensing Board 
of the U.S. Nuclear Regulatory Com¬ 
mission and a Presiding Examiner and 
Associate Examiner of the Board on 
Electric Generation 81 ting and the En¬ 
vironment of the State of New York will 
conduct a Joint prehearing conference 
to consider further scheduling, the Pro¬ 
tocol adopted by the Nuclear Regulatory 
Commission and the New York State 
Public Service Commission and such 
other matters as may be appropriate. 

The conference will be held in the 
Office of the New York State Public Serv¬ 
ice Commission, Agency Building 3, Em¬ 
pire State Plaza. Albany, New York, 
beginning at 1 p.m. on January 10, 1977. 

It is so ordered. 

Dated at Bethesda, Md., this 23rd day 
of December 1976. 

Atomic Safrty and 
Licensing Board, 
Frederic J. Coufal. 

Chairman . 

IFR Doc 77-428 Filed l-6-77;8;4« ami 


(Docket Noe. 60-354, 50-365J 

PUBLIC SERVICE ELECTRIC AND GAS CO. 

AND ATLANTIC CITY ELECTRIC CO., 

(HOPE CREEK GENERATING STATION. 

UNITS 1 AND 2) 

Order for Evidentiary Hearing 

The evidentiary heating on the mat¬ 
ters remanded to the Licensing Board by 
ALAB-251 (December 31, 1974), and any 
other matters remaining outstanding in 
the captioned proceeding, will commence 
on Tuesday. January 18.1977 at 9:00 am. 
in Courtroom No. 1 at the Salem County 
Courthouse. 92 Market 8 tree t. Salem. 
New Jersey. If necessary the hearing will 
continue through Friday, January 21, 
1977. 

It is so ordered. 

Dated at Bethesda. Md , this 28th day 
of December 1976. 

Atomic Safety and 
Licensing Board. 

Edward Luton, 

Chairman. 

|FR Doc 77-429 Filed 1-5-77:8 45 Am| 
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(Docket No. 50-312) 

SACRAMENTO MUNICIPAL UTILITY 
DISTRICT 

Issuance of Amendment to Facility 
Operating License 

The U.8. Nuclear Regulatory Commis¬ 
sion (the Commission) has Issued 
Amendment No. 8 to Facility Operating 
License No. DPR-54, Issued to Sacra¬ 
mento Municipal Utility District (the 
licensee), which revised Technical Spec¬ 
ifications for operation of the Rancho 
8eeo Nuclear Generating Station (the 
facility) located in Sacramento County. 
California. The amendment is effective 
as of its date of issuance. 

This amendment changes the power 
distribution Technical Specifications 
limiting control rod insertion and power 
imbalance. 

The application for the amendment 
complies with the standards and require¬ 
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis¬ 
sion's rules and regulations. The Com¬ 
mission has made appropriate findings 
as required by the Act and the Commis¬ 
sion’s rules and regulations in 10 CFR 
Chapter I, which are set forth in the li¬ 
cense amendment. Prior public notice of 
tills amendment was not required since 
the amendment does not involve a sig¬ 
nificant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
Impact and that pursuant to 10 CFR 
51.5(d) (4) an environmental Impact 
statement, or negative declaration and 
environmental impact appraisal need not 
be prepared in connection with Issuance 
of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated October 4. 1976. (2) 
Amendment No. 8 to License No. DPR-54, 
and <3) the Commission’s related Safety 
Evaluation. All of these items are avail¬ 
able for public Inspection at the Com¬ 
mission’s Public Document Room. 1717 
H Street. NW.. Washington, D C. and at 
the Business and Municipal Department. 
Sacramento City-County Library. 828 I 
Street, Sacramento. California. 

A copy of items (3> and (3) may be 
obtained upon request addressed to the 
U.8. Nuclear Regulatory Commission. 
Washington. D.C. 20555. Attention: Di¬ 
rector. Division of Operating Reactors. 

Dated at Bethesda, Md., this 23rd day 
of December 1976. 

For the Nuclear Regulatory Commis¬ 
sion. 

Vwnon L. Rooney. 

Acting Chief , Operating Re¬ 
actors Branch No. 4, Division 
of Operating Reactors. 

[PR Doc 77-437 Filed 1-5-77,8:45 am) 


(Docket Noa. STN 50-518. STN 50-519. STN 
60-520. STN 50-521 ( 

TENNESSEE VALLEY AUTHORITY HARTS 

VILLE NUCLEAR PLANTS. PLANT A 

UNIT NOS. 1 AND 2 AND PLANT B, 

UNIT NOS. 1 AND 2 

Issuance of Limited Work Authorization 

Pursuant to the provisions of 10 CFR 
50.10(e) of the Nuclear Regulatory Com¬ 
mission’s (Commission) regulations, the 
Commission has authorized the Tennes¬ 
see Valley Authority to conduct certain 
sit© activities in connection with the 
HarUvlllc Nuclear Plants. Plant A. Unit 
Nos. 1 and 2 and Plant B, Unit Nos. 1 
and 2, in addition to those activities pre¬ 
viously authorized in the Commission’s 
letters dated April 22, July 23 and Sep¬ 
tember 9. 1976. The effective date of this 
further authorization is December 27. 
1976. 

The additional activities authorized 
are within the scope of those activities 
authorized by 10 CFR 50.10(e)(3) and 
are also within the scope of the activities 
Included in the assessment of environ¬ 
mental impacts considered by the Atomic 
Safety and Licensing Board in its Partial 
Initial Decisions referenced below. The 
additional activities authorized Includes 
drilling, grouting and placing dental and 
fill concrete and work on the auxiliary 
building, the fuel building and the re¬ 
actor building (installation of reinforc¬ 
ing. Installation of embedded items, set¬ 
ting and removal of form work, placing 
engineered backfill and placement of 
concrete). 

Any activities undertaken pursuant to 
this authorization are entirely at the 
risk of the Tennessee Valley Authority 
and the grant of the authorization has 
no bearing on the issuance of construc¬ 
tion permits with respect to the require¬ 
ments of the Atomic Energy Act of 1954. 
as amended, and rules, regulations, or 
orders promulgated pursuant thereto. 

A Partial Initial Decision on matters 
relating to the National Environmental 
Policy Act and site suitability was issued 
by the Atomic Safety and Licensing 
Board in the above captioned proceed¬ 
ing on April 20. 1976. On September 30. 
1976. the Board Issued its First Supple¬ 
mental Partial Initial Decision Limited 
Work Authorization II—Part I. and on 
December 10. 1976. the Board Issued Its 
8econd Supplemental Partial Initial De¬ 
cision Limited Work Authorization II— 
Part n. A copy or (1) the Partial Initial 
Decisions. (2) the applicant’s Prelimi¬ 
nary Safety Analysis Report and amend¬ 
ments thereto: (3) The applicant’s En¬ 
vironmental Report and amendments 
thereto; (4) the Staff’s Final Environ¬ 
mental Statement dated June 1975. 
(5) the Commission’s letters of authori¬ 
zation dated April 22. July 23. and Sep¬ 
tember 9,1976 and (6) the Commission's 
further letter of authorization, dated 


December 27.1976, arc available for pub¬ 
lic inspection at the Commission’s Public 
Document Room at 1717 II Street, NW.. 
Washnigton. D.C. and the Fred A. Vought 
Library, 311 White Oak Street. Harts- 
ville. Tennessee 37074. 

Dated at Rockville, Md., this 27th day 
of December 1976. 


For the Nuclear Regulatory Commis¬ 
sion. 


Wm. H. Recan. Jr., 
Chief . Environmental Projects 
Branch J. Division of Site 
Safety and Environmental 
Analysis. 


(TO Doc.77-431 Filed i-5-77;B:45 am| 


| Docket No*. STN 50-566. STN 50* 5671 

TENNESSEE VALLEY AUTHORITY YELLOW 

CREEK NUCLEAR PLANT. UNIT NOS. 1 

AND 2 

Availability of Applicant's Environmental 
Report 

Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the regu¬ 
lations of the Commission in 10 CFR 
Part 51. the Tennessee Valley Authority 
has filed on environmental report, dated 
December 17, 1976, in support of their 
application to construct and operate the 
Yellow Creek Nuclear Plant, Unit Nos, l 
and 2. to be located In Tishomingo 
County. Mississippi. The report, which 
discusses environmental considerations 
related to the construction and operation 
of the proposed facility is available for 
public Inspection at the Commission’s 
Public Document Room. 1717 H Street, 
N.W.. Washington, D.C. and at the 
Corinth Public Library. 1023 Fillmore 
Street. Corinth, Mississippi. Copies of the 
report are also being made available at 
the Office of the Governor. Coordinator. 
Federal-State Programs. 400 Watkins 
Building. 510 George Street, Jackson. 
Mississippi, and at the Northeast Missis¬ 
sippi Planning and Development District. 
P.O. Drawer 6-D, Boonevillc. Mississippi 

After the environmental report has 
been analyzed by the Office of Nuclear 
Reactor Regulation staff, a draft en¬ 
vironmental statement will be prepared. 
Upon preparation of the draft environ¬ 
mental statement, the Commission will, 
among other things, cause to be pub¬ 
lished in the Federal Register a sum¬ 
mary notice of availability of the draft 
statement with request for comments 
from interested persons on the draft 
statement. The summary notice will also 
contain a statement to the effect that 
comments of Federal agencies and State 
and local officials will be made available 
when received. Upon consideration of 
comments submitted with respect to the 
draft environmental statement, the staff 
will issue a final environmental state¬ 
ment, the availability of which will be 
published in the Federal Register. 
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Dated at Rockville. Md.. this 28th day 
ol December 1970. 

For the Nuclear Regulatory Commis¬ 
sion. 

Wm. H. Regan, Jr., 
Chief, Environmental Projects 
Branch 3. Division of Site 
Safety and Environmental 
Analysis . 

(TO Doc. 77-482 Piled l-6-77;8:45 «m| 


NATIONAL TRANSPORTATION 
SAFETY BOARD 

|N-AR 77-IJ 

MARINE CASUALTY REPORT; SAFETY 

RECOMMENDATIONS AND RESPONSES 

Availability and Receipt 

The National Transportation Safety 
Board has released. Jointly with the U S. 
Coast Guard, the report on Investigation 
of the stranding on September 26. 1974. 
of the SS Transhuron at Kiltan Island, 
near the southwest coast of India The 
report. No. U8CO/NT8B-MAR76-2, 
was released December 30. 1976. 

The 8afety Board determined that the 
probable cause of the accident was the 
•hip’s loss of power, resulting in the 
grounding on Kiltan Island reef after the 
vessel was adrift for 2 days. Contributing 
to the accident were the rendering in¬ 
operative of the vessel’s propulsion 
switchboard by a fire, caused by the fail¬ 
ure of the iron pipe nipple in the bronze 
c ondenser head, the reluctance of the 
Master of the Transhuron to accept of¬ 
fers of aid from other vessels, and his 
failure to use available information in 
order to anchor prior to the grounding 

As a result of its analysis of this cas¬ 
ualty, the Safety Board on December 30 
Mibmittcd the following recommenda¬ 
tions: 

To the U.S. Coast Guard— 

Insure that required specifications and 
plan-approved documents for ship modi¬ 
fication are transmitted to the inspectors 
before equipment is Installed or con¬ 
struction and modification Is begun. 

< M-76-20) * 

Expedite the issuance of regulations to 
require spray shield protection when 
saltwater piping must be in the vicinity 
of switchboards or other open electrical 
equipment < M-76-21 > 

Expand either the Merchunt Marine 
Safety Manual or other suitable Instruc¬ 
tions to Include aids for inspection and 
repair of firefighting equipment, par¬ 
ticularly CO ; semi-portable equipment 
M-76-22) 

Continue to disseminate to Coast 
Ctuard Inspectors and licensed Merchant 
Marine officers the information that all 

< oncerned are responsible for the com¬ 
pliance of any vessel with the regulations 
and that this responsibility Is found In 
and protected by law and regulations 

• M-7G-23) 

Include in the engineers' license exam¬ 
ination, questions on all phases of dam¬ 
age control and engineering casualty con- 
trol for various powerplnnts in addition 
to the existing firefighting and emergency 
equipment questions. cM-76-24) 


To the Office of Maritime Affairs. De¬ 
partment of State— 

Introduce before IMCO a suitable reso¬ 
lution to reaffirm that masters are re¬ 
sponsible to call for assistance based upon 
the immediate casualty situation and are 
not to depend solely on company arrange¬ 
ments or assume responsibility for po¬ 
tential salvage claims. < M-76-25) 

To the Maritime Administration, Depart¬ 
ment of Commerce— 

Urge shipowners to install communi¬ 
cations equipment to use MARISAT com¬ 
munications satellites. <M-7fl-26> 

Issue an advisory to restate the mas¬ 
ter's responsibility to call for assistance 
based upon the Immediate casualty situ¬ 
ation and to urge owners and operators 
to develop procedures and informational 
guides to assist masters and inform man¬ 
agement personnel of potential commu¬ 
nications and logistics problems. <M-76- 
27) 

(With the exception of M-76-24. all of 
these recommendations are designated 
"Class II—Priority Followup M-76-24 
is a Class m recommendation, for 
longer-term followup.) 

Responses to Saftty Recommendations 

The U.S. Coast Guard on December 13 
provided the Safety Board with an up¬ 
date on recommendation M-76-3, Issued 
as a result of Investigation into the June 
2. 1973. collision in New York Harbor be¬ 
tween the SS C. V. Sea Witch and the 
SS Esso Brussels. <Sce 41 FR 19481. 
March 11, 1976.; The recommendation 
asked the Coast Guard to require the re¬ 
porting to Coast Guard of all steering 
failures aboard UB. oceangoing vessels, 
and to require the reporting of steering 
failures aboard foreign vessels if the fail¬ 
ure occurs in U.S. waters. Coast Guard 
responded last June 2 (41 FR 24260. 
June 17,1976) by indicating that 46 CFR 
4.05 was being revised to specify report- 
able casualties and to require that steer¬ 
ing failures be reported. Coast Guard’s 
December 13 letter notes that these re¬ 
quirements have been drafted and It is 
anticipated that an advance notice will be 
published prior to July* 1. 1977. 

The Federal Railroad Administration 
has provided two letters during the past 
week in response to Safety Board recom¬ 
mendations issued during 1976. 

Under date of December 20, FRA com¬ 
ments on recommendations R-76-13 and 
R-76-14, issued after investigation into 
the June 5. 1975, collision of a Reading 
Company commuter train and a tractor- 
semitrailer near Yardley, Pennsylvania 
<8ee 41 FR 17974. April 29. 1976.) Con¬ 
cerning recommendation R-76-13, w hich 
would require flashing lights And gates 
as minimum protection at all grade cross¬ 
ings used by commuter trains. FRA states 
that by the direction of Congress the se¬ 
lection and prioritization of grade cross¬ 
ing improvement projects are State re¬ 
sponsibilities, and that section 203(a) of 
the Highway Safety Act of 1973, as 
amended, applies. FRA notes that 
the Federal Highway Administration 
»FHWA> currently lists three factors in 


making selection and prioritization deci¬ 
sions—a ranking of locations according 
to a hazard index, an onsite Inspection of 
each rail-highway crossing, and the acci¬ 
dent history of the crossing. FRA also 
notes that, as a result of Safety Board 
recommendation H-76-22, FHWA will 
odd a fourth consideration—the number 
of people exposed to the crossing. (See 41 
FR 26078. June 24. 1976. and 41 FR 46526. 
October 21.1976.) 

Further speaking to recommendation 
R-76-13. FRA'a December 20 letter in¬ 
dicates that to develop more accurate 
hazard rating formulas FRA is sponsor¬ 
ing research to analyze grade crossing 
inventory data in conjunction with grade 
crossing accident data The formulas, 
which will be available to the States in 
late 1977, will include such considerations 
as accident histories, traffic volumes, 
physical characteristics of the site, cur¬ 
rently ovaUablc warning devices and lo¬ 
cale. FRA also states that rail passen¬ 
ger data are being collected for inclu¬ 
sion In the grade crossing inventory, 
which aLso will Identify all Amtrak and 
Auto Train routes (crossings). 

In answer to recommendation R-76- 
14 which called for the development of 
a program directed at the Improvement 
of all grade crossings used by commuter 
trains, contemplating the separation of 
grades of ail these crossings in the for- 
seeable future, FRA states, -Although 
grade separation is certainly an alterna¬ 
tive to be considered In addressing the 
safety enhancement of a grade crossing, 
it is an Inordinately expensive solution, 
so much so that it probably cannot bo 
Justified solely on the basis of safety.” 
FRA contends that approximately 10 at- 
grade crossings can be provided with 
warning devices at a cost equivalent to 
that of one low-cost grade separation, 
which, according to FRA, -seems too 
high a price to pay for the marginal gain 
in effectiveness, particularly when prop¬ 
er warning devices may have to be fore¬ 
gone at alternative crossings." FRA con¬ 
cludes. -If there are other non-safety 
related concerns, e.g., traffic flow or 
emergency vehicles, they, combined with 
the safety considerations, may Justify a 
grade separation. However, neither Is a 
meet subject for FRA regulatory action." 
FRA states that its current aim Is to 
make available -the necessary algo¬ 
rithms for rating and ranking individual 
grade crossings on a nationally compara¬ 
ble basis." 

FRA’s comments on recommendations 
R-76-20 through R-76-22 are provided 
in a letter dated November 30, 1976. 
These recommendations resulted from 
investigation of the October 1, 1975. de¬ 
railment of an Amtrak Train on the 
tracks of the Louisville and Nashville 
Railroad Company near Pulaski. Tennes¬ 
see. 'See 41 FR 29222. July 15. 1976.) Re¬ 
view of the Federal Track Safety Stand¬ 
ards to determine whether current re¬ 
quirements are adequate for safe ac¬ 
commodation of six-wheel truck loco¬ 
motives was asked by recommendation 
R-76-20. In answer. FRA states that it 
has established as one of its priority ob- 
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Jectivcs the review not only of the geom¬ 
etry requirements but also of all of the 
Federal Track Safety Standards: this 
review is being conducted in conjunction 
with FRA's Accident Reduction Research 
Program. FRA anticipates receiving the 
results during the latter part of 1977. 

In response to Ft-76-21. which would 
require that rail passenger equipment 
be fitted with roof hatches so that pas¬ 
sengers can escape through the ceiling 
of a car which is lying on its side, the 
November 30 letter Indicates that FRA 
and Amtrak have agreed to investigate 
Jointly the merits of the Safety Board 
recommendations concerning improve¬ 
ment of the level of safety provided oc¬ 
cupants of passenger-carrying rail ve¬ 
hicles in accident situations. To this end. 
Amtrak lias agreed to make available 
two retired passenger coaches for testing 
at the Transportation Test Center in 
Pueblo. Colorado. FRA notes that one 
aspect of passenger safety to be investi¬ 
gated is fitting rail passenger cars with 
roof hatches to facilitate passenger es¬ 
cape through the overhead of a car ly¬ 
ing on its side. FRA will notify the Board 
of test results and will advise concerning 
any regulatory action deemed appropri¬ 
ate. 

Re recommendation R-76-22, which 
asked FRA to require that Amtrak or 
the railroad operating an Amtrak train 
disseminate information to emergency 
unite along the route on emergency en¬ 
try techniques and on where emergency 
equipment within the car is located. 
FRA states that last September 17 com¬ 
ments concerning this recommendation 
were requested by FRA from the Na¬ 
tional Railroad Passenger Corporation 
The Corporation advised on October 15 
that Amtrak had written to ite member 
roads for any applicable input, and 
further, that Amtrak intends to “act 
upon this recommendation." 

Safety Board Replies to Recommen¬ 
dation Responses 

• 

Board letter of December 23 to the 
Washington State Highway Commission 
reaffirms the Board’s position concerning 
friction teste used in reaching conclu¬ 
sions Nos. 2 and 9 in accident report 
NTSB-HAR~75-7. The report followed 
Board investigation of the crash of a 
gasoline truck and trailer which oc¬ 
curred December 4. 1975. during a heavy 
rainstorm in Seattle. Washington. Rec¬ 
ommendations H-76-29 and H-76-30 
were predicated on conclusions 2 and 9 
of the report and have been the subject 
of recent correspondence between the 
Board and the Commission. <8ce 41 FR 
56954. December 23. 1976.) The Board’s 
December 23 letter states that regardless 
of skid test numbers obtained prior to or 
subsequent to the occurrence of the ac¬ 
cident. "the high way-to-vehicle tire co¬ 
efficient of friction was inadequate to 
sustain the position of the articulated 
vehicle.” Board calculations Indicate 
that this stability failure would occur at 
0.23 at the time of and under the environ¬ 
mental circumstances of the accident. 
As previously indicated by the Board, 
test skid numbers and accident circum¬ 


stances. especially considering the dif¬ 
ference between ASME test tires and 
real-world truck tires, are not the same. 
The Board remains convinced that con¬ 
clusions 2 and 9 are valid as they fac¬ 
tually relate to the circumstances of the 
accident and are not dependent upon 
test skid numbers. 

Board letter of December 29 to the 
Federal Aviation Administration con¬ 
cerns recommendations A-76-59 through 
A-76-64 and is in reply to FAA letter of 
September 22 (41 FR 44235. October 1. 
1976) commenting on the use of advisory 
circulars and citing rationale for not im¬ 
plementing all of the features of AC 
33-1A during teste of General Electric 
CF6 engines. The Board acknowledges 
FAA’s explanation that the GE dynamic 
structural teste as supplemented during 
the post year are more stringent than 
any likely In-service strike incident. Ac¬ 
cordingly. the Board will continue to 
hold these recommendations in "open" 
status until completion of the engine 
modification program for U.S. and for¬ 
eign carriers as recommended. 

The marine casualty report and the 
safety recommendation letters are avail¬ 
able to the general public: single copies 
may be obtained without charge. Copies 
of the letters in response to recommenda¬ 
tions and copies of Safety Board replies 
may be obtained at a cost of $4.00 for 
service and 10** per page for reproduc¬ 
tion. All requests must be In writing, 
identified by recommendation number 
and date of publication of this Federal 
Register notice. Address inquiries to: 
Publications Unit, National Transporta¬ 
tion Safety Board. Washington. D.C. 
20594. 

Multiple copies of the marine casualty 
report may be purchased by mail from 
the National Technical Information 
Service. U.8. Department of Commerce. 
Springfield, Virginia 22151. 

(Secs. 304 (a) (2) and 907 of the Independent 
Safety Board Act of J974 (Pub. L. 93-033. 88 
Stat. 2169. 2172 (49 UJ8C. 1903, 1906)).) 

Margaret L. Fisher. 

Federal Register Liaison Officer . 

January 3. 1977. ^ 

|PR Doc.77-636 Filed l-5-77;8:45 aml 

OFFICE OF TELECOMMUNI- 
CATI0NS POLICY 

INMARSAT PREPARATORY COMMITTEE 
WORKING GROUP 

Meeting 

Notice is hereby gJven that the U.S. 
INMARSAT Preparatory Committee 
Working Group will meet at 9:30 a.m.. in 
Room 712. Office of Telecommunciatlons 
Policy. 1800 O Street, NW„ Washington. 
D.C. on Monday. January 24. 1977. 

The principal agenda items will be (11 
A report on the first session of the 
INMARSAT Prepara ton* Committee held 
in London from January 10-14, 1976; (2) 
Development of a Working Group wrk 
program to prepare for the second ses¬ 
sion of the INMARSAT Preparatory 
Committee and (3) other business which 
might be raised at the meeting. 


The meeting will be open to the public: 
any member of the public will be per¬ 
mitted to file a written statement with 
the Working Group before or after the 
meeting. 

The names of the members of the 
Working Group, a copy of the agenda, a 
summary of the meeting and other In¬ 
formation pertaining to the meeting may 
be obtained from Mr. William T. Adams. 
Office of Telecommunications Policy. 
Washington. D.C. 20504 (Tel: 202: 395- 
3782>. 

L. Daniel O’Neill, 
Advisory Committee 
Management Officer . 

|FR Doc 77-420 Plied 1-5-77;8:45 ami 

PRIVACY PROTECTION STUDY 
COMMISSION 

PRIVATE INVESTIGATION FIRMS 
Hearing or Certain Practices 

The Privacy Protection Study Commis¬ 
sion will hold a public hearing on certain 
practices of private investigations firms 
between 9:30 a.m. and 5:30 pjn. on Jan¬ 
uary 26, 1977 In Room 1318, Dirksen Sen¬ 
ate Office Building. Washington, D.C. 
This hearing Is part of the Commission's 
study of the desirability and feasibility 
of extending the principles and require¬ 
ments of the Privacy Act of 1974 to the 
private sector, and State and local 
governments. 

To assist in the development of this 
inquiry, the Commission wishes to learn 
about the experiences and views of all 
interested persons prior to the hearing. 
Written statements should be submitted 
to the Executive Director. Privacy Pro¬ 
tection Study Commission. Suite 424, 
2120 L Street, N.W., Washington. D.C.. 
20506, and received in the Commission s 
office no later than January 15, 1977. 
Additional statements will be accepted 
for Inclusion In the record until Febru¬ 
ary 25.1977. 

The Commission’s Inquiry into private 
Investigations firms is part of its broader 
examination of the employment and per¬ 
sonnel record-keeping practices of pri¬ 
vate industry. State and local govern¬ 
ments, private nonprofit organizations, 
employment agencies, consumer Investi¬ 
gative companies, private Investigating 
agencies and labor unions. 

The Commission’s Intention is to fo¬ 
cus on the services provided by private 
investigations firms where <a> the sub¬ 
ject of an investigation is an employee or 
prospective employee of the client and 
<b> such employment status Is a funda¬ 
mental criterion underlying the request 
for investigative services. Specifically 
the Commission wishes to learn about: 
(1) the scope and nature of services re¬ 
quested by employers and provided to 
them for such purposes as pre-employ¬ 
ment and pre-promotion investigations, 
as well as the scope and nature of in¬ 
vestigative services provided in response 
to client concerns over, or suspicions of. 
employee dishonesty, disloyalty, or im¬ 
morality: (2) the impact upon subject 
individuals resulting from the provision 
of such services, both In respect to rela- 
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tion* with the employer who initiated the 
request for service* and In respect to the 
c onsequences for the individual of the 
further dissemination of information ac¬ 
quired in the course of providing such 
services: and (3) the accountability 
mechanisms which operate to insure the 
fair treatment of individual subjects of 
investigation, before, during, and after 
ihc provision of services to the employer 
or prospective employer. The elements 
of service of interest to the Commission 
include the investigative methods and 
techniques employed, the record-keeping 
practice* of private Investigation* firms, 
and the content, format and manner of 
delivery of formal and Informal reports 
to clients. 

The Commission also seeks informa¬ 
tion concerning the exchange of infor¬ 
mation about prospective, current, or 
former employees among private investi- 
uation* firm* and between private inves¬ 
tigations firms and clients other than the 
client for whom information was origi¬ 
nally collected. Additionally, the Com¬ 
mission is seeking information concern¬ 
ing the exchange of information between 
law enforcement agenices and private In¬ 
vestigations firms in relation to the prac¬ 
tices described above. 

The Commission would like to receive 
information describing the extent to 
which the data collection and record¬ 
keeping practices described above con¬ 
form to the following five information 
practice principles: 

There muat be no personal data record* 
Keeping system whose very existence Is secret; 

There must be a way for an individual to 
find out what information about him is In a 
record and how it is used: 

There must be a way for an Individual to 
prevent Information about him that was ob¬ 
tained tor one purpose from being used or 
made available for other purposes without 
his consent; 

There must be a way for an individual to 
correct or amend a record or identifiable In¬ 
formation about him; and 

Any organisation creating, maintaining, 
using, or disarmtnatlng records of Identifi¬ 
able personal data must assure the reliability 
(U, accuracy, relevance, timeline**, and 
completeness) of the data for their Intended 
use and must take precautions to prevent 
misuse of the data. 

David P. Likowes. 

Chairman . 

Carols W. Parsons, 
Executive Director. 

[FR Doc 77-400 Filed I-6-77; 8:45 am) 


DEPARTMENT OF 
TRANSPORTATION 

Coast Guard 

(COD 70-333) 

PEORIA AND PEKIN UNION RAILWAY 
COMPANY BRIDGE; PEORIA, ILLINOIS 

Public Hearing on Proposed Bridge 
Alteration 

A public hearing on proposed altera¬ 
tion of the Peoria and Pekin Union Rail¬ 


way Company bridge across the Illinois 
River, mile 100.7, at Peoria, Illinois, will 
be held on 'Thursday afternoon, Febru¬ 
ary 10. 1977, at 1:30 pjn.. in the County 
Board Room, Peoria County Court 
House. Main and Jefferson Streets. Peo¬ 
ria, Illinois. This hearing is being held 
under the authority of section 3 of the 
Act of June 21, 1940 (Truman-Hobbo 
Act) <33 U-6.C. 513). 

The existing bridge, which has a bas¬ 
cule span, provides approximately 140 
feet of horizontal clearance in the draw 
when measured normal to the channel 
axis. A number of complaints have been 
received alleging that the bridge is un¬ 
reasonably obstructive to navigation. 
The purpose of the hearing Is to deter¬ 
mine whether alteration is needed and. 
if so. what alteration 1* necessary, with 
due regard for the necessity" of free, easy, 
and unobstructed navigation upon the 
waterway and the needs of rail traffic. 

Public comments, views, and data are 
necessary for determining whether the 
bridge unreasonably obstruct* naviga¬ 
tion. wrhether vessels have unreasonable 
difficulty and delay in passing through 
the bridge, the co*t* associated with 
collisions, swamping*. and delays to navi¬ 
gation, the character and amount of 
commerce affected, whether the com¬ 
merce affected is sufficient to Justify al¬ 
teration of the bridge, the changes nec¬ 
essary to make navigation through or 
under the bridge reasonably free and 
unobstructed, and the impact of the al¬ 
teration. if made, upon the quality of 
the human environment. 

Any person may appear and be heard 
at this public hearing. Persons planning 
to appear and be heard are requested to 
notify the Commander. Second Coast 
Ouard District Federal Building. 1520 
Market Street, 8t. Louis. Missouri 63103 
any time before the hearing stating the 
amount of time required. Depending 
upon the number of scheduled state¬ 
ment*. it may be necessary to limit the 
amount of time allocated to each person. 
Any limitations of time allocated will 
be announced at the beginning of the 
hearing. Written statement* and exhibit* 
may be submitted in place of or in addi¬ 
tion to oral statements and will be made 
a part of the record of the hearing. These 
written statements and exhibit* may be 
delivered at the hearing or mailed in ad¬ 
vance to the Commander. Second Coast 
Guard District. 

<64 8tot. 408, 33 UAC. 613; Section 4(f), 
80 8tot. 934, iwk amended. 49 U-S.C. 1063(f); 
SocUon 8(g) (8), 80 Stot. 937. 49 U.S C. 1066 
(g)(8); 33 CFR 110.20 and 40 CFR 146 
<«><•>.) 

Dated: December 28,1976. 

A. P. Fugaro. 

Rear Admiral. UJ5. Coast 
Guard. Chief , Office of 
Marine Environ ment and 
Systems. 

(PR Doc.77-638 Plied l-^-77;8:4fl am] 


(COD 70 2311 

CHEMICAL TRANSPORTATION INDUSTRY 
ADVISORY COMMITTEE 

Nolle of Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 UB.C. App. I> notice is here¬ 
by given of a meeting of the Chemical 
Transportation Industry Advisory Com¬ 
mittee’s Subcommittee on Chemical Ves¬ 
sels to be held January 12, 1977, 9 a m.. 
Room 8334. NASSIF Building. 400 7th 
Street. SW. Washington, D.C. 20590. The 
agenda for this meeting is as follows: 
*1) To begin revision of the rules for 
bulk hazardous chemicals shipped in 
barges. 46 CPR Part 151. (2) To draft 
recommendation* for the Coast Ouard 
in developing a position paper on bulk 
hazardous chemical charges for presen¬ 
tation to the Inter-Governmental Mari¬ 
time Consultative Organization’s Sub¬ 
committee on Bulk Chemicals 

Attendance is open to the interested 
public but limited to the space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the hearing. Person* wish¬ 
ing to attend and person* wishing to 
present oral statements should notify, 
not later than the day before the meet¬ 
ing. and information may be obtained 
from. Capt. C. E. Mathieu, Commandant 
<G-MHMi, UwS. Coast Guard. Washing¬ 
ton. D.C. 20590. 202-426-2296. Any mem¬ 
ber of the public may present a written 
statement to the Committee at any time. 
Special notice: The lateness of this no¬ 
tice is due to administrative oversight. 

Issued in Washington, D.C. on Decem¬ 
ber 16. 1976. 

W. M Benkkkt, 

Rear Admiral . VJS Coast Guard. 
Chief, Office of Merchant Ma¬ 
rine Safety. 

|FR Doc.77-684 FUed 14-77,11:51 am) 

Non: This document la reprinted without 
change from the Issue of Wednesday, Janu¬ 
ary 5, 1977. 

Materials Transportation Bureau 

HAZARDOUS MATERIALS REGULATIONS 
EXEMPTIONS 

Grants and Denials of Applications foe 
Exemptions 

In accordance with the procedure* 
governing the application for, and the 
processing of. exemptions from the De¬ 
partment of Transportation's Hazardous 
Materials Regulation* (49 CPR Part 107, 
Subpart B), notice Is hereby given of the 
exemptions granted October 1976. The 
mode* of transportation Involved ore 
identified by a number in the "Nature of 
Exemption Thereof" portion of the table 
below a* follows: 1—Motor vehicle. 2— 
Rail freight, 3—Cargo vessel. 4—Cargo- 
only aircraft. 5—Passenger-carrying air¬ 
craft. 

Application number* prefixed by the 
letters EE represent application for 
Emergency Exemption*. 
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Renewals 


AppUca- Rxnpttoo 
Uoo No. No. 


ArpUcjw-t 


Ibwailetlon'g) 

affected 


Nature of rtfinjitlon therroi 


h V _ 

W1X..- 


DOTKVS2 
DOT-E Z«i 


U»bX. 


DOT-K 3U64 


7TXM-X._ 
7043-F..... 
704A-X. ... 
7072-X... - 


At* Products A 
Chemicals, Inc., 
Aik mown. Pm. 
Ilsrcuka, Inc.. Wil- 
niington, IkL 


49 CFR 173JKV4 (a)(2). „ To become m party to R 2SB3, fBoa 

—..—S’o. n * ' 


49CPU17X«ft(a>. 

17XV9(a'. 


43CT-X-DOT-K 4347 


6W7-X.... DOT-K «W7 

CQfr-X.... DOT-E «3» 

O^X_DOT-K «0 

«25X_DOT-K 9X3 

CM9 X.. M DOT-E 6680 

8871-X.... DOT-K 9671 

•77^X. — DOT-K 6775 

4801 X_DOT-K 6901 

W*-X _DOT-K WM 


DOT-E 7104 
DOT-K 7045 
DOT-K 7048 
DOT-K 7073 


High Point Cbemkal 111 CPU l7X2»(a>.... 
Forj>^ High l*otat 

FMC Corps Phila¬ 
delphia, fm. 


49 CKE )7X3T7(g) 
CD. 


Providence (ill Co* 
Provident*, R.L 


Northern Prtrochesml* 
emi Co.. Dva 
Plains*. Ill 
Olin Carp., B lam toed. 
Conn. 


Hercules, Inc.. WU- 49 CFR l7Xt54!a). 
mincton, UeL; 

Atlas Powder Co.. 

Dallas, Tsx. 


49 CFR ITAJt&imHD, 
17X101. 


49 CFR 173..115(a)(1), 
17X101. 

4V CFR l7X3i3(a> (I). 


Lear Bieglec, Inc.. 
Anaheim. CollL; 
Robartshaw Con¬ 
trol* Co.. Anaheim. 

OMK 

Dow Chemical Co* 
Midland, Mich.; 
Hercules. Inc.. 
Wilmington, Del. 


Riverside Chemical 
Co* Memphis. 
Tana.; Uni tod 
btaus Steel Corp.; 
A limn la. Go. 
Phillips Petroleum 
Co* 


Gmr Hydraulic*. 
Inc.. Lae Anido, 


fpattcmUon No. 7A3W.) i Modes I 

To ship certain rimes A or clsss II 
rxtiioefves In m B-mil (hlckrtcM 
polyethylene tiag routaliuMl witlila 
h-pty (minimum) fiber board lobes. 
(Modes 1 and X> 

To shin permcouc arid soiutkxi In a 
DOT spedftnalkm 21P flber drum 
ovr»i*v k with Inside DOT 
Ikm ML polyethykma conlalner. 
(Mode 1.) 

To ship organic pheaphato compound 
mLtturcw, dry, n.oa. tn DOT snort- 
f kalian 4411 nmlUwaU paper l>*«* 
having up to 5 DOT specification 
2D inner bags. (Modes 1, X and X) 

To ship 11 quelled natural gas, li<juH>d 
methane In a vacuum perlite In¬ 
sulated 11,000 gal nominal waier 
raiwrity cargo tank. (Mode 1.) 

To ship certain flammable cryogenic 
gasra In a ll,7A gal nominal mater 
captcliy aluminum m ail . (Mode L> 

To Mill) oomprward gas, h.ojl In a non- 
DOT »j*H nr Alton ileal portable 
tank. (Mods 1.) 

To slilp certain or Willing materials in 
non-DOT sfwclJkaltavi cargo tanks 
complying with DOT sport floatkm 
M130A MC-J07, or MC-SJ? cargo 
tanka (Mode 1.) 

To ship eanipmwed air tn a rr**urs 
vessel assembly oouststing of *U to. 
diameter stalnW etert tubing in a 
double coll rouftfuratioa. (Modes 
1, X and A) 

To ship certain IWnmable liquid*, 
rocroaivo liquid*. and clam U 
poisonous Uon We contained In 
damaged DOT i|enUktUM> drums 
oreroarked in outside metal drums. 
(Mate 1 and X) 

To alUp certain Haas H portoooos 
liquids in DOT specification WC-A30 
or MO-331 tank motor vobtebw. 
(Muds 1.) 

To dup certain flammable liquids tn 
a^-gs) glass bottle ovcrj*rked is a 


Purling ton Xndiutrka, 
loe., Buritagtoa, 

s i 

Kastman Kodak Co., 
, N.Y. 


7438-X-DOT K 708 


Martin Marietta 
Corp , Charlotte. 

n.cT 

Container Corp. of 
America, W tuning- 
ton, DeL 

Ethyl Coni* Raton 
Kong**. La. 


49 CFR l7U02(a) 
(I). 17AX 


iu CFR 17X1; pt. 173, 
aubfd. C, E, (1; 

177 AM. 


40 CFR 17X368, 
17X350. 


49 CFR 17X119(a) 

(T), I7XII9(eKl>. . 

DOT sport Aral ion 
sailed corrugaicif 
(Modes I and!.) 

49 CFR l7XM(d), To sldp nitrogen tn a non-DOT sport- 
17X902(a)(1). ncation steel pr«eeur« vrm^i made 

to ooroply a lib sec. VIII of tbs 
ASMK code. (Mods 1.) 

49 CFR I?X3l9(a). . M To ship Indigo dye part* to coasudMe 
rublirr contrtner called Seakitank. 
_ ■ (Model.) 

To become a party to E 7045. (Bee 
application No. 7*-l$7). (Modes 
1,2, and X) 

To ship claw R iMiscinous solid In 
a DOT specification 21C4W Bl*cf 
drum. (Mode I.) 

To ship certain cermoire liquids and 
uxi«liieo in a non-DOT i|)ecj(kaUoa 
moWnl polyethylene container. 
(Mode 1. X and X) 

To slilp motor ru< l antiknock com¬ 
pound to 4 cargo tank* designed and 
built to ASMK -KdfkwUon L <n. 
(Mode 1.) 


49 CFR 17X342(6), 
l7X3«6(a)(li>. 

41 CFR 17XJft5(a) 
04). 

49 CFR pt I7X 
178. IX 


49CFR17X»4(a)..^ 


sir uunton 


7404-N_DOT-E 7404 


74D5-N_DOT E 7K» 


7407-N_DOT-E 7407 

7409 N_DOT E 7409 


HIO-N_DOT-K 7410 

T4U-N_DOT-K 7413 


deahoaH World Air- 
lines, Jamaica, N.Y. 


Higma Chemical Co* 
bl. Louis, Mo. 


Ui. Department of 
Agriculture. Wash¬ 
ington. D.C. 
Bea-Land Servlca, 
Inc., Elltabelh, 
NJ. 


Dow Coming Corn* 
Midland. Midi. 

Chilton Metal Prod 
ucu D i vision, 
Weatem Industrie, 
Inc., Chilton, WU. 


49 CFR 175.86(b)_To transport pobnn B poisons and 

IrrUatlng mat'-rud* stowed tn a kma* 
Run inaccessible U> crew niembora. 
(Mode A) 

0 CFR 173.247,17X3. To ship hydrochloric arid pecksgw 
mcmntoglrd with otliec chemicals to 
an outside DOT-12B U*v_ (Modtg 1. 
4, and 3.) 

To slilp Incendiary grenades under 
certain conditions vtu cargoeioly 
aircraft- (Mode A) 

To tnuiqxjrt combustible liquids, n.sx 
to a portable tank manufactured to 
itrcordance with a DOT 9|trrtflcation 
MC AJO cargo tank with certain ex¬ 
ceptions. (ModoX) 

49 CFR 17Xl3S<a).._To slilp trlmrthylchlarosilana In a 

DOT M portable tank. (Modes 1 
and X) 

49 CFR 17XJ04(a)_To stiip carbon dioxide, liqusfkMl tn a 

non-DOT »;wrlfk^Uon bnued Itsrl 
cycllmlir complying with lXrT eprot- 
1 (cation JK with certain eicrpUona 
(Modes I, X and 4J 


49 CFR pA 17X 
17X88. 17X91. 
17X3, 17A750s) CD. 
40 CFR V0.03-3&, 
98.XV-X 
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1.527 


52% 


KtrtnpUon 

No. 


Applicant 


K**ulattoo(*> 

affect'd 


Natur* of Ati’tnpttoo ttortof 


743*N. 
:ui-N. 
7434-N. 


DOT-E 7433 
POT-1 7431 
DOT-E 7434 


Poor ChamkraJ Co., 
Frwpcrt. T«. 

> fori in Morton* 
Corp., Cliariot t*. 


Stf* 


W CFR 173.230_ 

ttCFRlT&Jtf_ 


Naiico, Ine., riilci#o, 
Ill. 


"440-N.... DOT-1 7440 


7455 N.._ DOT-1 7460 


73 161 . 
70-200, 


DOT-K 
DOT-1 7010 


Itoui Laboratorkra, 
Iikt , Jixk~ 

Kla. 


FlfoMokh, Ioe., 
I'rtncdou, N J. 


riatia Cbtnlral Co , 
Grrrtoy, Colo. 

Kurotoinrr Co., 
I’orto. Froi 


♦D CFR 173.1* pL 173. 
aobpU. C, E. and 
O; 177 Mi. 

42 CFR 173.300. 
173.1X0 


42 CFR 173.119(0)0).. 


40 CFR 17AA 37a.- 
SiA, lTaaj*, 17***. 

44 CFR 173.133.. 


To ah In marnmium powdor In a DOT 
ipcciAraUmi 50 portable tank. (Mode* 
1,2. and 3.) 

To ablu pofeonou* solid, la DOT 
spATjlkmikiu Ut portoltto tanks. 
(Mod*' I * 

To raonufortui* a recovery drum tor 
sblpmeot of ocruun A&mntahl* 
liquid* corroaive liquids, and claaa II 
poisonous liquid*. (Mode* | and 20 

To thin cutuprvoted km, o.oj, In noev* 
DOT iMdArsiiai I*rlr« impact- 
rxtmdod. cylindrical, aluminum con¬ 
tainer comply in* with DOT-2Q 
xpccMrotJon with certain exception*. 
(Modes 1, 2. and 3.) 

To ahtp flammable liquids, n.oji. In a 
spurt 99*pct pure alumiiinm can 
av«n*aeked In a ftim-DOT satnelfWa- 
tlon ft bet board bos. (Mode* 1, 2, 3. 
and 4.) 

To ship ciaaa 1J potoons In reconditioned 
A6^al DOT f|NYiikallau 17C drums. 
(Mod* U 

To ship ethanol Ln a twm-DoT opwifl- 
eatlou portable Lank. (Mode X ) 


kmx*ok*ct KtKumo5«—Arrucjtnon utsived a hx> <uuvtxt» 


KE7M6-N DOT-17613 


KE751VN 

F.E7M3-N 


DOT-K 7615 
DOT-E Til3 


NVrln Air Alneko, 
Anclx*a*«\ Alaska. 

VeUlrol Chemical 
Corp., Cldcaro. JUt 
Ilurdott Osyvm Co.. 
Norrtotovm. Pa 


4o CFR 172.101, 
17YS5, 


44 CFR 17X101(0) (b), 

17U 

40 CFR 172.101. 
173JI6. 


To tmnnmrt an Intensive can* unit 
containing au osyarn cylinder in the 
ealiiu of a f**orn*rr worrying aircraft. 
(Mode 5.) 

To ship class 0 poisonoui* solid bi DOT 
qx«tflcotian 37A400drums (Mode 4.) 

To dilp liquid oTywri In aronedance 
with the toents <4 U.8. Coast Guard 
special permit No. 40-72. (Mode 3.) 


Denial .» 

76-100... Petition by Penn wait Cor¬ 

poration, Philadelphia, 
Pa.—For reconsideration 
of denial of application 
for relief fro mthe speci¬ 
fication packaging re¬ 
quirement# for chlorine, 
denied October 8,1976. 

~6 81. Petition by William E. 

Wlckcrm, Washington. 
D C. on behalf of other* 
for reconsideration of 
denial of application to 
remove styrene unsatu¬ 
rated polyester resins 
from the flammable liq¬ 
uid class and from reg¬ 
ulation as a hazardous 
materials for a period of 
two years, denied Octo¬ 
ber 8, 1976. 

76-877......... Petition by Amtro). Inc., 

West Warwick, Rhode 
Island—For reconsidera¬ 
tion of denial of applica¬ 
tion to allow the ship¬ 
ment of chloroplcrln wa¬ 
ter mixtures In DOT 
Specification 39 cylin¬ 
ders, denied October 1. 
1976 

6’H>2-X-— ... Request by Orest Lakes 

Chemical Corp., El Do¬ 
rado, Ark.—To renew SP 
6792 authorizing the 
packaging prescribed in 
173.353(a) for pressur¬ 
ized methyl bromide— 
chloroplcrln (2 percent) 
mixture, denied October 
12, 1976 (Docket HM-112 
obviates the need) . 


Denials—C ontinued 

7250-X. - Request by Atlantic Con¬ 

tainer Line. Ltd., New 
York, New York—To re¬ 
new B 7250 which au¬ 
thorizes stowage of cer¬ 
tain hazardous materials 
in accordance with the 
International Maritime 
Dangerous Goods Code 
denied October 12, 1976 
(Docket HM-112 obvi¬ 
ates the need). 

7263-X. Request by Atomized Met¬ 

al Products, Incorpo¬ 
rated, Remington, N.J.— 
To renew E 7263 allowing 
the transportation of 
aluminum powder In 
steel drums not exceed¬ 
ing 660 pounds gross 
weight, denied October 
4. 1976 (Docket HM-112 
obviates the need). 

74 °I-N.. Request by Ventron Cor¬ 

poration. Beverly. Massa¬ 
chusetts—For an exemp¬ 
tion from the Depart¬ 
ment of Transportation's 
packaging requirements 
in 49 CFR 173.154 for the 
transportation of sodi¬ 
um borohydrlde, dry. de¬ 
nied October 15. 1976 

7427-N--- Request by Container Cor¬ 

poration of America, 
Wilmington, Del. — For 
an exemption from 46 
CFR 146.23-100 to ship 
electrolyte battery fluid 
in 15-gaUon capacity 
DOT Specification 37P 
containers by water, de¬ 
nied October 8. 1976 

(Docket HM 112 obvi¬ 
ates the need). 


Dkkials—C ontinued 

7433 N......... Request by Clba-Gelgy 

Corporation. Ardsicy. 
N.Y.—For an exemption 
to ship approximately 
05.000 pounds of sodium 
methylate In drums 
equivalent to DOT Spec¬ 
ification 87A drums, de¬ 
nied October 14, 1970 

(Docket HM-112 obvi¬ 
ates the need). 

7441 N-- Request by Lawrence W. 

Bierleln, Washington. 
D.O. — Requesting au¬ 
thorization to ship two 
products in 32 fluid 
ounce plastic bottles un¬ 
der the partial excep- 
tiona prescribed In 49 
CFR 173.244(a) and 173.- 
1200(a) (2), denied Octo¬ 
ber 4. 1976. 

7467 N - Request by Flying Dutch¬ 

man. Inc., Austin, 
Minn. — Request for 
waiver of oxygen equip¬ 
ment ownership require¬ 
ments in 14 CFR 135.114 
and compressed gas re¬ 
quirements ln 14 CFR 
Part 103, denied Octo¬ 
ber 13. 1976. 

Dr. C. H. Thompson, PJ2„ 

Acting Director , Office of 
Hazardous Materials Operations . 

|PR Doc.77-630 Filed l-5-77;8:45 amf 


National Highway Traffic Safety 

Administration 

MONITOR TRAVEL TRAILER 
SUSPENSION SYSTEM OVERLOAD 

Rescheduling of Public Proceeding 

On December 9. 1976 (41 FR 53881», 
the NHTSA published notice of a pub¬ 
lic proceeding In the abovc-captioncd 
matter, to be held on January 6. 1977. 
Id response to a request from the manu¬ 
facturer for additional time, the NHTSA 
has rescheduled the proceeding for 10 
ajn.. January 27,1977, ln Room 5332. De¬ 
partment of Transportation Headquar¬ 
ters. 400 Seventh Street SW., Washing¬ 
ton. D.C. 20590. 

(Sec. 113, Pub. L 89 563. 80 Slat. 713 (15 
ITS C . 1402); delegation* of authority at 49 
CFR 160 and 49 CFR 501.8.) 

Issued on January 3, 1977. 

Robert L. Carter, 
Associate Administrator 
Motor Vehicle Programs . 

|FR Doc.77-706 Filed 1-5-77:8:45 ami 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

FULLY AUTOMATIC DIGITAL SCALES 
FROM JAPAN 

Antidumping Determination of Sales At 
Not Less Than Fair Value 

Information waa received on March 8. 
1976, from counsel acting on behalf of 
Reliance Electric Company, of Cleveland. 
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NOTICES 


Ohio, alleging that fully automatic digi¬ 
tal scnlos from Japan were being sold In 
the United 8tates at less than fair value 
thereby causing Injury’ to. or the like¬ 
lihood of injury to, or the prevention of 
establishment of an industry In the 
United States, within the meaning of 
the Antidumping Act. 1921. as amended 
(19 U.8.C. ICO et seq.) (referred to in 
this notice as “the Act”). 

On the basis of tills information and 
subsequent preliminary investigation by 
the Customs Service, an “Antidumping 
Proceeding Notice” was published in the 
Federal Register of March 31. 1976 (41 
FR 13638). A “Notice of Tentative Nega¬ 
tive Determination*’ was published In the 
Federal Register on October 4, 1976 (41 
FR 43748-47 >. A statement of reasons 
was published in the above-mentioned 
notice and interested persons were 
afforded an opportunity to make written 
submissions and present oral views. 

For purposes of this notice, the term 
“fully automatic digital scales” means 
fully automatic digital scales that dis¬ 
play weight, unit price and total price 
and have a weight measuring capacity of 
25 pounds or less. 

Determination or Sales at Not Less 
Than Fair Value 

On the basis of the Information de¬ 
veloped in Customs investigation and for 
reasons noted below, pursuant to section 
201(b) of the Act (10 U.S.C. 160(b)). I 
hereby determine t hat the purchase price 
of fully* automatic digital scales from 
Japan is not less, nor likely to be less, 
than the fair value and thereby the for¬ 
eign market value, of such or similar 
merchandise. 

Statement or Reasons on Which This 
Determination Is Bases 

The reasons and bases for the above de¬ 
termination are aa follows: 

a. Scope of the Investigation. It appears 
that all, or virtually all. Imports of live sub¬ 
ject merchandise from Japan were manufac¬ 
tured by Kubota. Ltd. and Teraoka Selkoaho 
Co* Ltd , both of Tokyo. Japan, or Yamato 
Scale CO* Ltd* of Osaka, Japan. Therefore, 
the Investigation waa limited to these 
manufacturers. 

b. Boats of Comparison, For the purposes 
of considering whether merchandise in ques¬ 
tion Is being, or U likely to be. sold at leas 
than fair value within the meaning of the 
Act* the proper basis of comparison Is be¬ 
tween the purchase price and the home mar¬ 
ket price of such or similar merchandise. 
Purchase price, as defined in section 293 of 
the Act (19 UjS.C. 102), was used since all 
export sales were made to unrelated pur¬ 
chasers in the United States or to an unre¬ 
lated trading company In Ute home market 
which then sells the merchandise to a related 
arm in the United States. Home market price, 
as defined In section 163.2, Customs Regu¬ 
lations (19 CFR 163.2) was used since such 
or similar merchandise was sold In the home 
market in sufficient quantities to provide a 
basis of comparison for fair value purposes. 

In accordance with I 163 31(b), Customs 
Regulations (19 CFR 163.31(b)). pricing In¬ 
formation was obtained concerning imports 
and home market sales of fully automatic 
digital scales from Japan during the period 
May 1, 1976, through February ». 1976. 

c. Purchase Price . For the purposes of this 
determination of sales at not less than fair 


value, Mnee all merchandise was purchased 
prior to the time of exportation by the per¬ 
sons by whom or for whose account it was 
Imported, within the meaning of section 203 
of the Act. purchase price has been calcu¬ 
lated on the basis of the f.o.b. port, packed 
price to the United State*, or to an unrelated 
trading company, with deductions for inland 
freight. Insurance, and shipping, as appro¬ 
priate. 

d. Home Market Price. For the purpose* of 
this determination of sales at not less than 
fair value, the home market price was cal¬ 
culated on the basis of the f.o.b. delvered 
price to distributors. Adjustments were made 
for doalcr Incentive rebates, Inland freight, 
insurance, warranty costa, a government cal¬ 
ibration fee, intertnt coats, a trade-in allow¬ 
ance, an operation manua , a warranty card, 
differences in mercbimdUo. and differences 
In pocking, as appropriate. 

Adjustments for difference* In circum¬ 
stances of sal© In accordance with I 153.10. 
Customs Regulations (19 CFR 163.10), for 
rebates, warranty costs, government calibra¬ 
tion foe. trade-in allowance, operation man¬ 
ual. and W'arranty cord, were baced on actual 
costs incurred in the home market and were 
directly related to the sales under considera¬ 
tion. 

Adjustments for Interest expenses and 
packing expenses relate to the difference In 
those costs between home market sales and 
sales for export to the United States. 

Adjustments were inode In the case of 
Kubota and Yamato Scale for differences 
in merchandise. The adjustment relate* to 
the differences In cost of materials and di¬ 
rect labor in the production of the home 
market scales and those exported to the 
United State*. 

Adjustments were claimed by all three 
manufacturers for differences In circum¬ 
stances of sale In accordance with f 163.10. 
Customs Regulations (19 CFR 163.10). for 
advertising costs. Adjustments for these 
claims have been disallowed as not having 
been shown to be directly related to the 
•ales under consideration. 

A claim has been mode by the petitioner 
that there is no foreign market value since 
the Japanese manufacturers do not sell In 
the home market at a single price in accord¬ 
ance with section 205 of the Antidumping 
Act. 1921, as amended (19 U.S.C. 164 et 
seq.). The fair value, and thereby the for¬ 
eign market value. In this case was based 
upon the weighted average price as den nod 
in f 163.16 of the Customs Re^yHalons (19 
CFR 163.16). which further defines section 
206 of the Act. The use of weighted average 
price Is established practice In the determi¬ 
nation of fair value in cases of sales at vary¬ 
ing prices when there Is no preponderant 
price. 

Additionally, notwithstanding the prior 
paragraph, the petitioner has claimed In ac¬ 
cordance with section 202 of the Act that an 
upward adjustment should be made In the 
fair value, and thereby the foreign market 
value, for differences In the quantity of the 
subject articles sold In the home market 
and to the United States However, although 
the aggregate quantity of the subject mer¬ 
chandise sold In the home market by each 
of the manufacturers investigated exceeded 
that sold to the United States, the quantities 
of Individual sales to the United States were 
greater In every case than the quantities 
of individual sales In the home market Con¬ 
sequently. tn accordance with section 202 of 
the Act and I 163.9 of the Customs Regula¬ 
tions (19 CFR 153.9). no upward adjustment 
in the foreign market value Is warranted. 

© Results of Pair Value Comparisons. Using 
the above criteria, purchase price was found 
to be not less than the home market price 


of such or similar merchandise. Comparison* 
were made on approximately 95 percent of all 
fully automatic digital scales from Japan 
sold to the United 8tates during the period 
of investigation. 

This determination and statement of 
reasons therefor are published pureunnt 
to ft 153.34(c) of the Customs Regula¬ 
tions (19 CFR 153.34(c) >. 

Peter O. Such man, 

Acting Assistant Secretary 

of the Treasury . 

DrcLMurji 30, 1976. 

(FR Doc.77 469 Filed 1-8-77:8:46 amJ 


INTERSTATE COMMERCE 
COMMISSION 

| Notice No 228| 

ASSIGNMENT OF HEARINGS 

January 3. 1977. 

Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 
once* Tills list contains prospective as¬ 
signments only and does not include 
cases previously assluned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt Will bo 
mode to publish notices of cancellation 
of hearings as promptly as possible, but 
Interested parties should take appropri¬ 
ate steps to insure that they arc notified 
of cancellation or postponements of 
hearings in which they are interested. 

No. 30307 Sub 4. Radioactive Materials, Illi¬ 
nois Terminal Railroad Company now as¬ 
signed January II, 1977 at the Office* of 
the Interstate Commerce Commission in 
Washington, D.C. Is now being cancelled. 
MC 3006, Chicago Kansas City Freight Line. 
Inc., now being assigned February 2. 1977 
(1 day), at Kansas City, Missouri: in Room 
609 Federal Office Building, 911 Walnut 
6trect. 

MC 134066 Sub 28, Kodiak Refrigerated Lines, 
Inc. now assigned January 13. 1977 at San 
Francisco. California Is now cancelled, ap¬ 
plication dismissed. 

MC 78228 Sub 66, J. Miller Express, Inc. now' 
assigned January 13, 1977 at the Interstate 
Commerce Commission in Waahlngton. D.C. 
Is cancelled and being transferred to Modi¬ 
fied Procedure. 

MC 140829 (Sub-14), Cargo Contract Carrier 
Corp, now assigned March 3, 1977 at 
Omaha, Nebraska, has been postponed 
indefinitely. 

MC 138328 Sub 30. Clarence L. Werner, dba 
Werner Enterprises n*.w being aaalgned 
March 3, 1977 (2 days), at Omaha, Ne¬ 
braska in a hearing room to be later desig¬ 
nated. 

MC 140613 Sub 1, L8T Co., Inc. now aa¬ 
algned January 26, 1977 at the Interstate 
Commerce Commission in Washington, 
DC. Is now cancelled Application dis¬ 
missed. 

MC 119988 Sub 94, Orest Western Trucking 
Co., Inc. now being assigned March 14. 1977 
(1 day), at Denver, Colorado In a hearing 
room to be later designated. 

MC 138263 Sub 2, Monfort Transportation 
Company now assigned March 14. 1977 at 
Denver, Colorado is now cancelled, appli¬ 
cation dismissed. 
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MC-P 12M4. Aurora Fjust Freight. Inc^— 
Purchase (Portion)—Kessman Tank Serr- 
\C9. Inc. and MC 120523 Sub No. 2. Aurora 
Fast Freight. Inc. now being assigned April 
12. 1077 (9 days), at Chicago. Illinois In 
a hearing room to be later designated. 

MC 141730, Andrews A Sons Trucking Inc. 
now assigned March 2, 1077 at Log Angeles, 
California la cancelled, application dis¬ 
missed. 

MC 107515 (Sub-1019). Refrigerated Trans¬ 
port Co.. Inc., now being assigned March 
7, 1977 (1 week), at Atlanta, Georiga. In a 
hearing room to be later designated. 

Robert L. Oswald, 
Secretary. 

|ra Doc.77-542 Piled 1-5-77:8:45 am) 


FOURTH SECTION APPLICATION FOR 
RELIEF 

January 3. 1977. 

An application, a s summarized below, 
lias been filed requesting relief from the 
requirements of section 4 of the Inter¬ 
state Commerce Act to permit common 
carriers named or described in the ap¬ 
plication to maintain higher rates and 
charges at Intermediate points than 
those sought to be established at more 
distant points. 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with Rule 40 of the general rules of prac¬ 
tice (49 CFR 1100.40) and filed on or 
before January 21.1977. 

FSA No. 43293— Iron and Steel Pipe 
to the Southwest. Filed by Southwestern 
Freight Bureau. Agent (No. B-647), for 
interested rail carriers. Rates on iron or 
steel pipe or tubing, in carloads, as de¬ 
scribed in the application, from points 
In official (including Illinois) and west¬ 
ern trunk-line territories, to Stephen- 
vtllc. Texas. 

Grounds for relief—Rate relationship. 

Tariff—Supplement 114 to Southwest¬ 
ern Freight Bureau, Agent, tariff 259-F, 
X.C.C. No. 5080. Rates are published to 
become effective on February 4.1977. 

By the Commission. 

Robert L, Oswald, 

Secretary. 

|PR Doc.77-543 Filed 1-5-77:8:45 am) 


l Notice No. 100) 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

The following publications include 
motor carrier, water carrier, broker, and 
freight forwarder transfer applications 
Wed under section 212(b), 206(a). 211. 
312<b), and 410(g) of the Interstate 
Commerce Act. 

Each application (except as otherwise 
specifically noted) contains a statement 
by applicants that there will be no sig¬ 
nificant effect on the quality of the 
human environment resulting from ap¬ 
proval of the application. 

Protests against approval of the ap¬ 
plication. which may include a request 
for oral hearing, must be Hied with the 
Commission on or before February 7, 


1977. Failure seasonably to file a protest 
will be construed as a waiver of opposi¬ 
tion and participation in the proceed¬ 
ing. A protest must be served upon ap¬ 
plicants’ representative(s). or applicants 
(if no such representative is named), 
and the protestant must certify that such 
service has been made. 

Unless otherwise specified, the signed 
original and six copies of the protest 
shall be filed with the Commission. All 
protests must specify with particularity 
the factual basis, and the section of the 
Act. or the applicable rule governing the 
proposed transfer which protestant be¬ 
lieves would preclude approval of the 
application. Tf the protest contains a re¬ 
quest for oral hearing, the request shall 
be supported by an explanation as to 
why the evidence sought to be presented 
cannot reasonably be submitted through 
the use of affidavits. 

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons on 
notice of the proposed transfer. 

No. MC-FC-76798 filed December 9. 
1976. TRANSFEREE: A. D. Ray Truck¬ 
ing. Inc., 1948 Edgar. Rock Springs, Wyo¬ 
ming, 82901. TRANSFEROR: A. D. Ray 
Trucking Company. A Partnership. P.O. 
Box 1363, Rock Springs. Wyoming, 82901. 
APPLICANTS’ REPRESENTATIVE: 
Stockton and Lewis, The 1650 Grant St. 
Bldg., Denver. Colorado. 80203. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Certificates No. MC-106887 and 
MC-106687 (Sub-No. 5) Issued June 30. 
1948. and January 12. 1951 respectively, 
as follows: Machinery, equipment, ma¬ 
terials. and supplies (except gfisonite), 
used In or in connection with the dis¬ 
covery. development, production, refin¬ 
ing. manufacture, processing, storage, 
transmission, and distribution of natural 
go* and petroleum and their products 
and by-products, and machinery . ma¬ 
terial*. equipment, and supplies (except 
gilsonlte), used in, or in connection with, 
the construction, operation, repair, serv¬ 
icing. maintenance, and dismantling of 
pipe lines, including the stringing and 
picking up thereof (but not including 
the stringing or picking up of pipe in 
connection with main pipe lines), be¬ 
tween points and places in Lincoln. 
Sweetwater. Unita, Sublette, and Teton 
Counties. Wyo., Uintah. Daggett. 
Duchesne, Carbon, and Emery Counties. 
Utah, and in that portion of Colorado on 
and west of U.S. Highway 85 and on and 
north of U.S. Highway 50. Unrefined 
petroleum . In bulk, in tank trucks be¬ 
tween points suid places In Colorado. 
Utah, and Wyoming, within 100 miles of 
Rock Springs. Wyo.. Including Rock 
Springs. MC-106887 Sub-No. 5—AfocAin- 
cry. equipment, materials. and supplies 
used in. or hi connection with, the dis¬ 
covery. development, production, refin¬ 
ing, manufacture, processing, storage, 
transmission, and distribution of natural 
gas and petroleum and their products 
and by-products, not Including the 
stringing or picking up of pipe in con¬ 
nection with pipe lines, and machinery. 


equipment, materials and supplies used 
In. or in connection with, the construc¬ 
tion, operation, repair, servicing, main¬ 
tenance and dismantling of pipe lines, 
including the stringing and picking up 
thereof, except the stringing or picking 
up of pipe in connection with main or 
trunk pipe lines, between points In Fre¬ 
mont County. Wyo. 

Transferee presently holds no author¬ 
ity from this Commission. Application 
has not been filed for temporary author¬ 
ity under section 210a(b>. 

No. MC-FC-76807. filed December 26. 
1976. Transferee: Hemming* Moving & 
Storage Co.. Inc , P.O. Box 96, Chester, 
N.J. 07930. Transferor: Kinnaman Stor¬ 
age. Brown St.. Washington, N.J, 07882. 
Applicants’ representative: Thomas F. X. 
Foley, P.O. Box 1409. 167 Fairfield Road. 
Fairfield, N.J. 07006. Authority sought 
for purchase by transferee of the operat¬ 
ing rights of transferor set forth in Cer¬ 
tificates Nos. MC-94007 and MC-94007 
(Sub-No. 9). issued by the Commission 
July 7. 1953 and October 10, 1962. re¬ 
spectively. as follows: Oil, cardboard 
boxes, textile materials, metal tile, saw¬ 
dust. household goods, flower*, plants, 
shrubbery, and greenhouse supplies, 
from, to, and between points in New Jer¬ 
sey. New York, Pennsylvania, Connec¬ 
ticut. Rhode Island, Massachusetts. New 
Hampshire. Vermont. Maryland. Dela¬ 
ware. Virginia. Michigan. Virginia. Ohio. 
West Virginia, and the District of Co¬ 
lumbia. Transferee presently holds au¬ 
thority from this Commission under No. 
MC-142671 TA. Application has not been 
filed for temporary authority under Sec¬ 
tion 210a(b). 

No. MC-FC-76816, filed November 5. 
1976. Transferee: Di-Jub Leasing Corp.. 
P.O. Box 155 Uptown. Hoboken. New 
Jersey 07030. Transferor: Water Trans¬ 
port, Inc., Suite 960. 17 flattery Place 
North, New York. New York 10004. Ap¬ 
plicant’s representatives: Thomas P. X. 
Foley, Attorney for transferee, c/o Bowes, 
Mlllner. Rodger* & Liberstetn. P.O. Box 
1409. Fairfield. New Jersey 07006. Max¬ 
well A. Howell, Attorney for transferor, 
1100 Investment Building. 1511 K Street 
NW„ Washington. D C. 20005 Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Certificates No. MC-90794 and 
MC-90794 (Sub-No. 5>. issued January 8. 
1971. and December 4. 1972. respectively, 
as follows: Rug*, draperies, ticket booth*, 
advertising material, motion picture 
machines, premiums, programs, and 
theatre furniture and furnishings be¬ 
tween New York. N.Y., on the one hand, 
and, on the other. Philadelphia. Pa. and 
points In New Jersey within 60 miles of 
Columbus Circle. New York. N.Y.; and 
general commodities with the usual ex¬ 
ceptions In container* or trailer* having 
a prior or subsequent movement by water 
between points In that part of the New 
York, N.Y. Commercial Zone within 
which local operations may be conducted 
pursuant to the partial exemption of sec¬ 
tion 203(b)(8) of the Interstate Com¬ 
merce Act. on the one hand. and. on the 
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other, points In Connecticut, Delaware. 
Maryland. Massachusetts. New Hamp¬ 
shire. New Jersey. Rhode Island, and 
specified portions of Pennsylvania and 
New' York. 

Transferee presently holds no author¬ 
ity from this Commission. Application 
has been filed for temporary authority 
under section 210a*b>. 

No. MC-FC-76823. filed November 22. 
1976. Transferee: QUIMBY TRUCKING. 
INC.. P.O. Box 807, Hermiston. Oregon 
97838. Transferor: Henry L. Campbell. 
P.O. Box 307, Helix. Oregon 97835. Ap¬ 
plicant's representative: Lawreuce V. 
Smart, Jr„ Attorney at law*, 419 N.W. 
23rd Avenue. Portland, Oregon 97210. 
Authority sought for purchase bv trans¬ 
feree of the operating rights of trans¬ 
feror. as set forth in Certificate No MC- 
115865, issued March 22. 1957, ns follows: 
General commodities with the usual ex¬ 
ceptions over specified regular routes be¬ 
tween Pendleton. Oreg. and Helix. Oreg. 
Transferee presently holds no authority 
from this Commission. Application has 
been made for temporary authority un¬ 
der section 210a<b). 

No. MC-FC-76845. filed December 1. 
1976. Transferee: Sibony Lease & Finance 
Co., a corporation, U.S. Highway #27 at 
N.W. 1st St.. South Bay, Florida 33493. 
Transferor: J. O. Weeks & Sons, Inc,. 140 
Market St., Pahokee, Florida 33476. Ap¬ 
plicants* representative: John P. Bond, 
Attorney at Law, 2768 Douglas Rd. 
Miami. Fla. 33133. Authority sought for 
purchase by transferee of the operating 
rights of transferor, as set forth in Cer¬ 
tificate of Registration No. MC-128775 
Sub 1. issued April 26. 1976, os follows: 
Raw sugar. In bulk, over irregular routes 
and on Irregular schedules between 
ix>lnts and places In Palm Beach County. 
Florida. Transferee presently holds no 
authority from this Commission. Appli¬ 
cation has not been filed for temporary 
authority under section 210a<b). 

No. MC-PC-76848, filed December 7. 
1976. TRANSFEREE: Brainerd A. 
Brown. 48 Leetes Road. Branford. Con¬ 
necticut 06405. TRANSFEROR: Sctorra 
Trucking and Moving, Inc., P.O. Box 613. 
Branford. Connecticut 06405. APPLI¬ 
CANTS REPRESENTATIVE: John E. 
Fay. Esq., 630 Oakwood Avenue. West 
Hartford. Connecticut 06110. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth In Certificate of Registration No. 
MC-97447 (Sub-No. I), issued September 
15, 1972, as follows: General commodi¬ 
ties with the usual exceptions over a reg¬ 
ular route between Branford and New 
Haven and over irregular routes within 
all points in Connecticut, and household 
goods and office furniture and equipment 
between all points in Connecticut. 

Transferee presently holds no au¬ 
thority from this Commission. Applica¬ 
tion has not been mode for temporary 
authority under section 210a<b>. 

No. MC-FC-76850. filed December 2. 
1976. TRANSFEREE: Frank Potter 
Trucking Co.. A Corporation, 215 Main 


Street, Boonvllle. Mo. 65233. TRANS¬ 
FEROR: Frank Potter. Doing Business 
As Frank Potter Trucking Company. 
RFD 1. Boonvllle. Mo. 65233. APPLI¬ 
CANTS* REPRESENTATIVE: Herman 
W. Huber, Esquire. 101 East High Street, 
Jefferson City. Mo. 65101. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth In Permit No. MC-124393. Issued 
May 13, 1963. as follows: Fiberboard. 
from Boonvllle, Mo., to points in 
Arkansas, Colorado, Illinois. Indiana. 
Iowa, Kansas. Kentucky. Louisiana. 
Michigan. Minnesota. Mississippi, Ne¬ 
braska. Ohio. Oklahoma, South Dakota. 
Tennessee. Texas, and Wisconsin; waste- 
paper, from Kansas City, Kans.. and East 
St. Louis. XII.. to Boonvllle. Mo.; granu¬ 
lated asphalt, from Augusta, Kans., to 
Boonvllle. Mo ; aluminum sulphate, in 
bags, from the site of the plant of Allied 
Chemical Company at or near Collins¬ 
ville, Ill., to Boonville, Mo.; end wax. In 
drums, from Kalamazoo. Mich., to 
Boonvllle. Mo. 

Transferee presently holds no au¬ 
thority from this Commission Applica¬ 
tion has not been filed for temporary 
authority under section 210a<b). 

Robert L. Oswald. 

Secretary. 
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(Volume No. 64) 

PETITIONS FOR MODIFICATION. INTER¬ 
PRETATION OR REINSTATEMENT OF 

OPERATING RIGHTS AUTHORITY 

December 31.1976. 

The following petitions seek modi¬ 
fication or interpretation of‘existing op¬ 
erating rights authority, or reinstate¬ 
ment of terminated operating rights au¬ 
thority. 

An original and one copy of protests 
to the granting of the requested author¬ 
ity must be filed with the Commission on 
or before February 7. 1977. Such protest 
shoU comply with Special Rule 247(d) of 
the Co mmiss ion's General Rules of Prac¬ 
tice (49 CFR 1100.247) 1 and shall Include 
a concise statement of Protestant's in¬ 
terest in the proceeding and copies of Its 
conflicting authorities. Verified state¬ 
ments in opposition should not be tend¬ 
ered at this time. A copy of the protest 
shall be served concurrently upon peti¬ 
tioner's representative, or petitioner if 
no representative is named. 

No. MC 129068 (Sub-No. 8). (notice of 
filing of petition to modify commodity 
description) filed October 21. 1976. Peti¬ 
tioner: GRIFFIN TRANSPORTATION. 
INC., 3002 8. Douglas Blvd.. Oklahoma 
City. Okla. 73150. Petitioner’s represent¬ 
ative: C, L. Phillips, Room 248. 1411 
Classen Boulevard, Oklahoma City. Okla. 
73106. Petitioner holds a motor common 
carrier Certificate in No. MC 129068 


1 Copies of Special Rule 247 (as amended! 
can be obtained by writing to the Secretary, 
Interstate Commerce Commission, Washing¬ 
ton. D.C 20423 


(Sub-No. 8). Issued January’ 5. 1973. au¬ 
thorizing transportation, as pertinent, 
over irregular routes, of Used mobile 
home*, in secondary movements. In 
truckaway service, from Lawton. Okla., 
to points in Arkansas. Colorado. Kansas. 
Louisiana. Missouri, New Mexico and 
Texas. 

By the instant petition, petitioner 
seeks to delete the restrictive word 
'nixed" from Ihe above commodity so ns 
to read "Mobile homes". 

Motor Carrier, Broker, Water Carrier 

and Freight Forwarder Operatin'.; 

Rights Applications 

notice 

Tlie following applications are gov¬ 
erned by Special Rule 247 of the Com¬ 
mission's General /lutes of Practice (49 
CFR 1100.247*. These rules provide, 
among oth<*r things, that a protest to the 
granting of an application must be filed 
with the Commission within 30 days 
after the date of notice of filing of tl»c 
application is published in the Federal 
Register. Failure to seasonably to file n 
protest will be construed as a waiver of 
opposition and participation in the pro¬ 
ceeding. A protest under these rub 
should comply with section 247(d) (3) of 
the rules of practice which requires Urn 
It set forth specifically the grounds upon 
which it is made, contain a detailed 
statement of protestants interest in th< 
proceeding (including a copy of the spe¬ 
cific portions of Its authority which pro 
testant believes to be in conflict with thnl 
sought in the application, and describe k 
in detail the method—whether t\ 
joinder, interline, or other means—by 
w hich protestant would use such authcr 
ity to provide all or part of the servin’ 
proposed), and shall specify with par¬ 
ticularity the facts, matters, and thinr* 
relied upon, but shall not include Issue* 
or allegations phrased generally. Pro¬ 
tests not in reasonable compliance wiih 
the requirements of the rules may be re¬ 
jected. The original and one copy of thr 
protest shall be filed with the Commis¬ 
sion, and a copy shall be served concur¬ 
rently upon applicant's representative, or 
applicant If no representative Is name*; 
If the protest includes a request for oral 
hearing, such requests shall meet the re¬ 
quirements of section 247(d)(4) of the 
special rules, and shall include the cer¬ 
tification required therein. 

Section 247(f) further provides, in 
part, that an applicant who does not in¬ 
tend timely to prosecute its application 
shall promptly request dismissal thereof, 
and that failure to prosecute an appliru 
tion under procedures ordered by the 
Commission will result in dismissal of the 
application. 

Further processing steps will be by 
Commission order which will be served 
on each party of record. Broadening 
amendments will not be accepted after 
the date of this publication except for 
good cau.'c shown, and restrictive amend¬ 
ments will not be entertained following 
publication in the Federal Register of a 
notice that the proceeding has been as¬ 
signed for oral hearing. 
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Each applicant states that there will 
be no significant clicet on the quality of 
the human environment resulting from 
approval of its application. 

No. MC 531 (8ub-No. 343 >. filed No¬ 
vember 26. 1976. Applicant: YOUNOER 
BROTHERS. INC.. 4904 Griggs Road. 
P.O. Box 14048, Houston, Tex. 77021. Ap¬ 
plicant’s representative: Wray E. Hughes 
<same address as applicant). Authority 
sought to operate as a common carrier. 
by motor vehicle, over Irregular routes, 
transporting: Tung oil. in bulk, in tank 
vehicles, from Elizabeth and Weehawkcn, 
N.J. to Dallas. Tex. 

Note. —Common control may be Involved. 
If a hearing U deemed necessary, the appli¬ 
cant request* It be held at Houston. Tex. or 
San FTanclaco. Calif. 

No. MC 730 (Sub-No. 40 0), fil ed Decem¬ 
ber 6, 1976. Applicant: PACIFIC INTER¬ 
MOUNTAIN EXPRESS CO., a Corpora¬ 
tion, 1417 Clay St.. P.O. Box 958. Oakland. 
Calif. 94612. Applicant’s representative: 
R. N. Cool edge (same Qddress as appli¬ 
cant) . Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: Chemicals 
used for or In soil sealing or binding, 
from the plants!te of Seepage Control, 
Inc,, located in Maricopa County. Aria., 
to points in the United States (except 
Alaska and Hawaii). 

Note. —Common control may bo involved. 
If s bearing 1* doomed necessary, the appli¬ 
cant request) It be held at either San Fran- 
cUoo or Los Angeles. Calif. 

No. MC 730 (Sub-No. 401) # filed Decem¬ 
ber 6, 1976. Applicant : PACIFIC INTER¬ 
MOUNTAIN EXPRESS CO., a Corpora¬ 
tion. 1417 Clay St., P.O. Box 958, Oakland. 
Calif. 94612. Applicant’s representative: 
R. N. Cooledge (some address as appli¬ 
cant). Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes, transporting: Animal 
feed supplement, in bulk. In tank vehicles, 
from Bisbee, Arts., to points in Colorado, 
Iowa, Kansas. Missouri. Nebraska. Okla¬ 
homa, Texas and Washington. 

Not*. —Common control may be involved. 
If a hearing U deemed necessary, the appli¬ 
cant requests It be held at either San Frwn- 
ebeo or Loa Angeles, Calif. 

No. MC 4405 (Sub-No. 538). filed No¬ 
vember 26. 1976. Applicant: DEALERS 
TRANSIT, INC., 522 Boston Avenue, En¬ 
terprise Bldg., Tulsa. Okla. 74103. Appli¬ 
cant’s representative: Michael E. Miller, 
502 First National Bank Bldg., Fargo. N. 
Dak. 58102. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Trailers, semi-trailers and trailer chassis , 
other than those designed to he draten by 
passenger automobiles . in Initial move¬ 
ments, in truckaway service, from points 
in Carter County. Okla., to points In the 
United States (except Oklahoma. Alaska 
and Hawaii). 

Not*.— Common control may be Involved. 
If a hearing la deemed neceaoary, applicant 
requests it be held at Dallas, Tex. 


NOTICES 

No. MC 11220 (Sub-No. 150), filed De¬ 
cember 6. 1976. Applicant: GORDON8 
TRANSPORTS. INC.. 185 West McLe- 
more Avenue. Memphis, Tenn. 38101. Ap¬ 
plicant's representative: James J. Emlgh. 
P.O. Box 59. Memphis. Tenn. 38101. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
routes, transporting: General commodi¬ 
ties (except those of unusual value. 
Classas A and B explosives, commodities 
in bulk, and commodities requiring spe¬ 
cial equipment): Serving the plantsite 
and warehouse facilities of Rheem 
Manufacturing Company, located at or 
near Mill edge vllle. Go, as an oil-route 
point in connection with carrier’s au¬ 
thorized regular route operation, from 
and to Atlanta. Ga. 

Not*. —Common control may be Involved. 
If a hearing la deemed necessary applicant 
requests it be held at Washington. DC 

No. MC 29643 (Sub-No. 9). filed De¬ 
cember 1, 1976. Applicant: WALSH 
TRUCKING SERVICE, INC., 50 Burney 
Avenue. Massena, N.Y. 13662. Applicant’s 
representative: Morton E. Kiel. 5 World 
Trade Center. Suite 6193, New York, 
N.Y. 10048. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: (I) 
Scrap metal, from Mossena. N.Y., to Jer¬ 
sey Shore, Pa., and (2) returned ship¬ 
ments. from Jersey Shore, Pa , to Mas- 
sena. N.Y, 

Not*.—I f a bearing la deemed necessary, 
the appUcaut request* It be held at Maaucua. 
N.Y. 

No. MC 42537 (Sub-No. 55 >. filed No¬ 
vember 29, 1976 Applicant: CAS8ENS 
TRANSPORT COMPANY, a Corporation. 
P.O. Box 468, Edwardsville. HI. 62025. Ap¬ 
plicant’s representative: Donald W. 
Smith. Suite 2465, One Indiana Square. 
Indianapolis. Ind. 46204. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Automobiles, trucks , bod¬ 
ies. cabs, chassis and unfinished auto¬ 
mobiles. including ambulances, hearses 
and taxis, in truckaway service, in initial 
and secondary service, from Newark, Del., 
to points in Arkansas. Illinois, Indiana. 
Iowa. Kentucky. Michigan. Minnesota, 
Missouri. Ohio. Tennessee, and Wiscon¬ 
sin, the secondary service is restricted to 
traffic having a prior movement from 
facilities of Chrysler Corporation or im¬ 
ported by Chrysler Corporation. 

Note.— Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant request* it be held St either Detroit, 
Mich, or Washington. D.C. 

No. MC 42537 (Sub-No. 56). filed No¬ 
vember 26. 1976. Applicant: CASSENS 
TRANSPORT COMPANY, a Corporation. 
P.O. Bov 468. Edwardsville. HI. 62025. 
Applicant’s representative: Donald W. 
Smith, Suite 2465, One Indiana Square. 
Indianapolis, Ind. 46204. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Automobiles. trucks , 
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bodies, cabs, chassis and unfinished auto¬ 
mobiles. including ambulances, hearses, 
and taxis, in truckaway service, in initial 
and secondary movements, from points in 
Wayne and Macomb Counties. Mich., to 
points in Delaware, the secondary serv¬ 
ice Is restricted to traffic having a prior 
movement from facilities of Chrysler 
Corporation or Imported by Chrysler 
Corporation. 

Note —Common control may be Involved 
If s hearing 1* deemed necessary, the Appli¬ 
cant request* It bo bold at cither Detroit. 
Mich, or Waahington/D.C. 

No. MC 42537 (Sub-No. 57). filed No¬ 
vember 26. 1976. Applicant: CASSENS 
TRANSPORT COMPANY, a Corporation. 
P.O. Box 468. Edwardsville. HI. 62025. 
Applicant’s representative: Donald W. 
Smith. Suite 2465. One Indiana Square. 
Indianapolis, Ind. 46204. Authority 
sought to operate as & common carrier . 
by motor vehicle, over irregular routes, 
transporting: Motor vehicles in initial 
and secondary movements, in truckaway 
service, bodies, cabs and chassis, from 
tho facilities of Chrysler Corporation 
located In Boone County, Ill., to points In 
Delaware, Maryland. New Jersey. Vir¬ 
ginia. and the District of Columbia, the 
secondary service is restricted to traffic 
having a prior movement from facilities 
of Chrysler Corporation or imported by 
Chrysler Corporation. 

Note, —Common control may be Involved. 
If a hearing U deemed necc***ry, the Appli¬ 
cant request* It be held At either Detroit. 
Mich, or Washington, D.C. 

No. MC 56409 (Sub-No. 12), filed 
November 26. 1976. Applicant: MAJOR 
TRANSPORT. INC., Box 204, Highway 
135 and Airport Road. Palmyra, Wise. 
53150. Applicant’s representative: David 
V. Purcell. Ill East Wisconsin Avenue, 
Milwaukee. Wise. 53202. Authority 
sought to operate as a common carrier. 
by motor vehicle, over Irregular routes, 
transporting: Generators. parts, and ac¬ 
cessories . from the plantsite and facility 
of Oenerac Corporation. In Waukesha 
County. Wls.. to points in the United 
States (except Alaska and Hawaii). 

Nor*.—If a hearing 1* deemed necessary, 
the applicant request* II be held At Milwau¬ 
kee. Wls., or Chicago, HI. 

No. MC 59120 (Sub-No. 41). filed 
November 18, 1976. Applicant: EAZOR 
EXPRESS. INC.. Eazor Square, Pitts¬ 
burgh, Pa. 15201. Applicant’s represent¬ 
ative: John A. Vuono, 2310 Grant Build¬ 
ing. Pittsburgh. Pa. 15219. Authority 
sought to operate as a common carrier . 
by motor vehicle, over regular routes, 
transporting: General commodities (ex¬ 
cept those of unusual value, Classes A 
and B explosives, household goods as 
defined by the Commission, commodities 
in bulk, and commodities requiring spe¬ 
cial equipment). serving points In West 
Virginia, points in Virginia on and west 
of a line beginning at the West Vir¬ 
ginia-Virginia State line and extending 
along Interstate Highway 64 to junction 
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U S. Highway 220, and thence along U.S. 
Highway 220 to the Virginia-North Car¬ 
olina State line, and points in Kentucky 
cn and east of Interstate Highway 75. as 
off-route points In connection with car¬ 
rier's presently authorized regular-route 
operations. 

Non.—If a hearing U deemed neceoaary, 
the applicant requests it be held at Pitts- 
burgh. Pa. 

No. MC 70267 (Sub-No. 14). filed No¬ 
vember 16. 1976. Applicant: ECKERT 
TRUCKING, INC., 1090 East Sprlngetts- 
bury Avenue, York. Ta. 17403. Applicant's 
representative: Norman T. Pctow. 43 
North Duke Street. York, Pa. 17401. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Brick, from West 
Manchester Township (York County)* 
Pa., to Birmingham. Dcmopolis, Gads¬ 
den, Leeds. Mobile. N. Birmingham. 
Phenix City. Ragland, and Robertedale, 
Ala.; BrooksviUe. Bunnell. Danla. Port 
Mi Danla, Miami. Tampa, Tarpon 
Springs, and W. Palm Bench. F1&.; At¬ 
lanta. Roberta, and Rockmart, Oa.; Chi¬ 
cago. Hampton, and Granite City. XXL: 
Buffalo. Chesterton. E. Chicago. Gary. 
Greencastle, Speed, and Mitchell, Ind.; 
Ashland. Butler. Newport, and S. Shore. 
Ky.; Thomaston. Maine, Alpenas, Bay 
City, Cement City. Charlevoix, Dearborn, 
Detroit, Dundee, Essexvllle. Ludlngton. 
Petoskey. Port Huron, and Trenton. 
Mich.; Artesia, Brandon, and Red Wood. 
Miss.; Catawba, Harleyville. and Holly 
HQ). S.C.; Chattanooga, Councc. Cowan. 
N. Birmingham, and Nashville, Tcnn. 

Not*—I f a hearing > B deemed nocesaory, 
the applicant requests II be held at Harris¬ 
burg. Pa. 

No. MC 83539 (Sub-No. 447), filed De¬ 
cember 6, 1976. Applicant: C & H 
TRANSPORTATION CO.. INC.. 2010 
West Commerce St., P.O. Box 5976. 
Dallas. Tex. 75222. Applicant's represent¬ 
ative: Thomas E. James (same address 
as applicants. Authority sought to oper¬ 
ate as a common carrier, by motor vehi¬ 
cle. over irregular routes, transporting: 
Trailers and trailer chassis (except those 
designed to be drawn by passenger auto¬ 
mobiles). from points in Coffee County. 
Ala., to points in the United States (ex¬ 
cept Alabama and Hawaii). 

Not*-—C ommon control may b© Involved. 
If e hearing Is deemed necessary. applicant 
request* It be held at Birmingham. Ala., or 
Waahlngton, D C. 

No. MC 86247 <8ub-No. 8>. filed No¬ 
vember 29, 1976. Applicant: I.C. L. IN- 
TERNATIONAL CARRIERS LIMITED 
1333 College Avenue. Windsor. Ontario. 
Canada N9C3Y9. Applicant's representa¬ 
tive: Joseph P. Allen, 1020 18th Street, 
Detroit, Mich. 48216. Authority sought to 
operate as a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Sand, in dump vehicles, from the 
plant site of the Ottawa*801ca Company 
located at or near Rockwood. Mich., to 
porta on the International Boundary 
line between the United States and Can¬ 
ada at Detroit. Mich., restricted to a 


service performed in the provinces of 
Canada. 

Not*.—C ommon control may be Involved. 
If a hearing la deemed nccesaary, the appli¬ 
cant requests It be held at either Detroit, 
Mich , or Washington. D C. 

No. MC 103498 (Sub-No. 49). filed De¬ 
cember 6. 1976. Applicant: W. D. SMITH 
TRUCK LINE, INC., P.O. Drawer "C". 
De Queen, Ark. 71832. Applicant’s rep¬ 
resentative: Thomas B. Staley. 1550 
Tower Building, Little Rock, Ark. 71832. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Wood chips, hark , 
sawdust, wood shavings and other wood 
residual products t between points in Ar¬ 
kansas, Louisiana, Mississippi. Okla¬ 
homa. and Texas. 

Nor*.—If a hearing la deemed ncce**ory, 
the applicant request* it be held at Little 
Rock. Ark. 

No. MC 107012 (Sub-No. 232), filed 
November 26, 1976. Applicant: NORTH 
AMERICAN VAN LINES, INC.. P.O. Box 
988. Lincoln Highway East & Meyer 
Rond. Fort Wayne, Ind. 46801. Appli¬ 
cant’s representative: David D. Bishop 
(Same address as applicant). Authority 
sought to operate as a common carrier , 
by motor vehicle, over Irregular routes, 
transporting: Appliances . equipment, 
and commercial and Institutional fix¬ 
tures (except commodities which because 
of size or weight require the use of spe¬ 
cial equipment), and materials, parts 
and supplies used in the manufacture of 
appliances, equipment and commercial 
and institutional fixtures, between points 
in Iowa, on the one hand, and, on the 
other, points In the United States (ex¬ 
cept Alaska and Hawaii. 

Sens :—Common control may be involved. 
If a hearing la deemed neceanary. the appli¬ 
cant request* It be held at either Des Molnea. 
Iowa or Kansan City. Mo. 

No. MC 107403 (Sub-No. 9&1). filed 
November 26, 1976. Applicant: MAT- 
LACK. INC.. Ten West Baltimore Ave¬ 
nue. Landsdowne, Pa. 19050. Applicant's 
representative: John Nelson (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Liquid chemicals, in bulk, in 
tank vehicles, from the plantslte of Pearl 
River Chemical Co., located at or near 
Pearl River. La., to points in Alboma, 
Arkansas, Florida. Georgia. Mississipi, 
Tennessee, Texas; and (2) ferrio sul¬ 
phate. in bulk, in tank vehicles, from 
Copperhill, Tenn , to points in Louisiana. 

Non*—Conynon control may be Involved 
If a hearing la deemed ncccaaary, the appli¬ 
cant request* It be held at Washington, D.C. 

No. MC 107403 (Sub-No. 992), filed 
December 1. 1976, Applicant: MAT- 
LACK, INC.. Ten West Baltimore Ave¬ 
nue. Lansdowne, Pn. 19050. Applicant's 
representative: John Nelson (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Adipic acid . dry. In bulk, in 
tank vehicles, from the plant site of 


Monsanto Company located at or near 
Oonzales and Pensacola. Fla., to points 
in Alabama. Connecticut. IllinoSs. Mary ¬ 
land, Massachusetts. New Jersey, Ohio. 
Pennsylvania, and West Virginia. 

Not* —Common control may be Involved. 
If a hraring u> deemed necessary, the appli¬ 
cant requests U be held at Waohlngton. DC 

No. MC 110525 <Sub-No. 1177), filed 
December 6, 1976. Applicant: CHEM¬ 
ICAL LEAMAN TANK LINES. INC.. 520 
East Lancaster Avenue, P.O. Box 200, 
Downingtown. Pa. 19335. Applicants 
Representative: Thomas J. O’Brien 
(same address as applicant). Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Adipic acid, dry, in bulk, 
in tank vehicles, from the plantslte of 
Monsanto Company, at or near Gonzales 
and Pensacola. Fla., to points in Ala¬ 
bama. Connecticut, HUnoia, Maryland, 
Massachusetts, New Jersey, Ohio. Penn¬ 
sylvania, and West Virginia. 

Ncrr*.—If a hearing Is deemed nece^mrv 
applicant requests it be held at Miami. Fla., 
or New Orleans, La. 

No. MC 111045 (Sub-No. 137), filed 
November 19, 1976. Applicant: RED¬ 
WING CARRIERS. INC., P.O. Box 426 
Tampa. Fla. 33601. Applicant’s repre¬ 
sentative: J. V. McCoy (same address as 
applicant). Authority sought to operate 
os a common carrier, by motor vehicle 
over irregular routes, transporting: 
Adipic acid , dry, in bulk, in tank vehicle: 
from the plantslte of Monsanto Com¬ 
pany, at or near Gonzalez and Pensacolu. 
Fla., to points in Illinois. Maryland 
Massachusetts, New Jersey. Ohio, and 
West Virginia. 

Sort. —Common control may be involved 
If a hearing la deemed necessary, the appli¬ 
cant request* It ho held at St. Lout*. Mo., cr 
Pensacola, Fla. 

No. MC 114273 ( 8ub-N0. 275), filed De 
cernber 6. 1976. Applicant: CRST, INC 
P.O. Box 68, Cedar Rapids. Iowa 52406 
Applicant's representative: Robert K 
Konchnr, Suite 315 Commerce Exchange 
Bldg.. 2720 First Ave. NJS., P.O. Box 1943 
Cedar Rapids, Iowa 52406. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Paper, paper articles, pa¬ 
per products, wrapping paper, printing 
paper, and pulpboard. from Franklin, 
Va.. to points In Ohio. 

Not*.—C ommon control may be lnvoJvr-1 
If a hearing u deemed necessary, the appli¬ 
cant request* 11 be held at Washington. D C 

No. MC 115904 * Sub-No. 67) filed De¬ 
cember 6. 1976. Applicant: GROVER 
TRUCK1NO CO., a Corporation. 1710 
West Broadway. Idaho Falls, Idaho 
83401. Applicant’s representative: Irene 
Warr. 430 Judge Building. Sait Lake City. 
Utah 84111. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Lumber and lumber mill products, from 
the plantslte of Amalia Lumber Co., at or 
near Amalia, N. Mex., to points in 
Arkansas. Iowa, Kansas. Missouri, Ne¬ 
braska. Oklahoma, and Texas. 
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Non-U ii hearing to deemed necessary, 
applicant requests It be held at Albuquerque, 
N Met., or Salt Lake City, Utah. 

No. MC 117068 (Sub-No. 74). filed De- 
rember 6. 1976. Applicant: MIDWEST 
SPECIALIZED TRANSPORTATION. 
INC., P.O. Box 6418, North Highway 63. 
Rochester. Minn. 55901. Applicant s rep¬ 
resentative: Paul P. Sullivan, 711 Wash¬ 
ington Building. Washington, D.C. 20005. 
Authority sought to operate as a common 
carrier, by motor vehicle, over Irregular 
routes, transporting: Construction, earth 
moving, excavatina and material han¬ 
dling machinery and equipment, and 
parts thereof . from Skyland. N.C., to 
points in Minnesota, North Dakota. 
South Dakota, and Wisconsin. 

Not*. —If a hearing la deemed neceanary. 
the applicant request* It be held at St Paul. 

Minn. 

No. MC 117815 (Sub-No. 260 ►. flled 
November 26, 1976. Applicant: PULLEY 
FREIGHT LINES, INC.. 405 S.E. 20th 
Street, Des Moines, Iowa 50317. Appli¬ 
cant's representative: Larry D. Knox, 900 
Hubbell Building. Des Moines. Iowa 
50309. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: Food¬ 
stuffs (except commodities in bulk >, from 
the faculties of US. Cold Storage, at 
Chicago. Ill., to points in Iowa, Kansas, 
Missouri and Nebraska. 

Not*.—I f a hearing la deemed necessary, 
the applicant request* it be held at Chicago, 

HI 

No. MC 119726 ‘Sub-No. 77), hied De¬ 
cember 6, 1976. Applicant: N.A.B. 

TRUCKING CO.. INC.. 1644 West Edge- 
wood Avenue. Indianapolis. Ind. 46217. 
Applicant's representative: James L. 
Beattey. Suite 1000, 130 East Washing¬ 
ton St., Indianapolis. Ind. 46204. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: Afah beverages . in 
cans, bottles, kegs and other containers 
‘except In bulk), from the brewery and 
warehouse facilities of Anheuser-Busch 
located at or near Jacksonville and 
Tampa, Fla., and St. Louis, Mo., to points 
in Bibb County, Ga. 

Not*.—I f a heating 1* deemed neceMary. 
the applicant request* it be held at either 
Indianapolis. Ind or Atlanta. Ga 

No. MC 119765 (Sub-No 42). flled De¬ 
cember 2, 1976. Applicant: EIGHT WAY 
XPRESS. INC . 5402 South 27th Street. 
Omaha, Ncbr. 68106. Applicant's repre¬ 
sentative: Arlyn L. Westergren, Suite 530 
Univac Bldg., 7100 West Center Road. 
Omaha. Nebr. 68106. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Confectionary (except in bulk), in 
voiiides equipped with mechanical re¬ 
frigeration. from Chicago and Carol 
Stream, Ill., to points in Connecticut, 
Delaware. Maryland, Massachusetts. 
Michigan. New Jersey, New York. North 
Carolina, Ohio. Pennsylvania, Virginia 
and the District of Columbia. 

Not*. —If ft hearing In deemed necessary, 
applicant requests It be held at Omaha, Nebr. 


No. MC 119934 (Sub-No. 208), filed 
November 30. 1976. Applicant: ECOFF 
TRUCKING. INC., 625 E. Broadway. 
Fortvllle, Ind. 46040 Applicant's repre¬ 
sentative: Robert W. Loser n, 1009 
Chamber of Commerce Bldg., Indiana¬ 
polis. Ind. 46204. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transporting: 
Hydrochloric acid, from Louisville, Ky.. 
to points In Illinois, Indiana. Missouri 
and Ohio. 

Not*. —Common control may be Involved 
If ft hearing it* deemed necc-sanry, the appli¬ 
cant request* It be held At either Indian*- 
poll*. Ind. or Louisville, Ky, . 

No. MC 121496 <Sub-No. 3). flled De¬ 
cember 6. 1976. Applicant: CANGO 

CORPORATION. Suite 2900. 1100 Mllnm 
Building. Houston. Tex. 77002. Appli¬ 
cant’s representative: E. Stephen Heis- 
ley. Suite 805, 666 Eleventh Street, N.W., 
Washington, D.C. 20001. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: (A) Petroleum products » 
as described in Appendix XIII to the re¬ 
port In Descriptions in Motor Carrier 
Certificates. 61 M.C.C. 209 (except lique¬ 
fied petroleum gases, anhydrous am- 
monlA, and asphalt). In bulk, in tank ve¬ 
hicles. from points in Brazoria. Cham¬ 
bers, Calhoun. Coke, Colorado. Dallas. 
Ector. Fayette. Galveston. Hansford. 
Hardin. Harris, JefTerson. Liberty, Mata¬ 
gorda. Midland. Montgomery* and Orange 
Comities, Tex., to points in Florida and 
Tennessee, (B) petroleum products , as 
described In Appendix XIII to the report 
in Descriptions in Motor Carrier Certifi¬ 
cates. 61 M.C.C. 209. In bulk, in tank ve¬ 
hicles. from points in Brazoria, Cham¬ 
bers, Calhoun, Coke, Colorado, Dallas, 
Ector. Fayette. Galveston, Matagorda. 
Midland, Montgomery and Orange 
Counties Tex., to points in Alabama. 
Arkansas. Georgia, Oklahoma and South 
Carolina, (C) petroleum products ‘ex¬ 
cept liquefied petroleum gas). In bulk. In 
tank vehicles, from points in Brazoria, 
Chambers, Calhoun. Coke, Colo., Dallas, 
Ector, Fayette. Galveston. Hansford, 
Hardin Harris, Jefferson, Liberty, Mata¬ 
gorda. Midland. Montgomery and Orange 
Counties. Tex., to points in Louisiana and 
Mississippi (except points in Washington 
and Warren Counties. Miss.) <D) petro¬ 
leum products (except liquefied petro¬ 
leum gas) that are liquid chemicals (pet¬ 
rochemicals), In bulk, in tank vehicles, 
from points In Brazoria, Chambers, Cal¬ 
houn, Coke, Colorado. Dallas, Ector. Fay¬ 
ette. Galveston Hansford, Hardin, Harris 
Jefferson. Liberty. Matagorda Midland. 
Montgomery and Orange Counties. Tex., 
to points In Alabama. Florida. Georgia. 
Illinois, Kentucky. Mississippi, North 
Carolina, South Carolina, and Tennes¬ 
see; and (E) liquefied petroleum gases . In 
bulk. In tank vehicles, from points in 
Brazoria. Chambers. Calhoun. Coke. 
Colorado. Dallas. Ector, Payette. Galves¬ 
ton Hansford. Hardin. Harris. Jefferson, 
Liberty, Matagorda. Midland. Montgom¬ 
ery and Orange Counties, Tex., to points 
in Arkansas, Mississippi and Louisiana. 


mi 

Nor*.—If ft heftring is deemed neeemary* 
the applicant request* it be held on a con¬ 
solidated record with McNair Transport. Inc* 
at Houston, Tex. 

No. MC 123407 iSub-No. 342>. filed 
December 2, 1976. Applicant: SAWYER 
TRANSPORT. INC,. South Haven 
Square. U.S. Hwy. 6, Valparaiso, Ind. 
46383. Applicant's representative: Robert 
W. Sawyer (same address as applicant). 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Lumber, lumber 
products, wood products. and millwork, 
(!) from points in Wyoming (except 
Crook County. Wyo.i. to points in Illi¬ 
nois, Indiana, Iowa. Kansas, Minnesota, 
Missouri, Nebraska. North Dakota, South 
Dakota and Wisconsin; and (2) from 
Crook County, Wyo., to points in Kan¬ 
sas. Nebraska. North Dakota and South 
Dakota. 

Not*.—C ommon control may be Involved. 
If a hearing in deemed neeemary. the appli¬ 
cant request* It be held at Denver, Colo. 

No. MC 123407 (Sub-No. 346), filed 
December 6. 1976. Applicant: 8AWYER 
TRANSPORT. INC.. South Haven 
Square. UB. Highway 6. Valparaiso. Ind., 
46383. Applicants* representative: Robert 
W. Sawyer (same address as applicant). 
Authority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: Lumber . lumber 
products, wood products, and millwork 
(except commodities in bulk), from 
points in Idaho, to points in the United 
States in and east of Colorado, Nebraska. 
North Dakota. Oklahoma. South Dakota 
and Texas. 

Nor*.—Common control may be involved. 
If a hearing Is deemed necessary, the appli¬ 
cant request* It be held at Spokane. Woidi. 

No. MC 124078 (Sub-No. 709). flled 
November 26, 1976. Applicant SCHWER- 
MAN TRUCKING CO., a Corporation, 
611 South 28 Street, Milwaukee, Wis. 
53215. Applicant's representative: Rich¬ 
ard H. Prevette, P.O. Box 1601, Milwau¬ 
kee, Wis. 53201. Authority sought to 
operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Adipic acid, dry. In bulk, in tank ve¬ 
hicles, from the plantsito of Monsanto 
Company located at or near Gonzales 
and Pensacola. Fla., to points in Ala¬ 
bama, Connecticut, Illinois, Maryland. 
Massachusetts, Now* Jersey. Ohio, Penn¬ 
sylvania and West Virginia. 

Ncrr*.—Applicant hold* contract carrier au¬ 
thority in MC 124078 (Sub-No. 68). therefore 
dual authority may be involved. Common 
control may also be Involved. If a hearing l* 
deemed necessary, the appllcam requests It 
be held at St. Louis. Mo. 

No. MC 124211 (Sub-No. 281), flled 
November 29, 1976. Applicant: HILT 
TRUCK LINE, INC., P.O. Box 988, 
D.TB., Omaha. Nebr. 68101. Applicant's 
representative: Thomas L.Hilt (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Such commodities as are manufac¬ 
tured. processed, sold, used, distributed 
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and dealt in by manufacturers, con¬ 
verters. distributors, and printers or 
paper and paper products (except in 
bulk), between points in Wisconsin and 
the Upper Peninsula of Michigan, on the 
one hand. and. on the other, points In 
the United States ‘except Alaska and 
Hawaii). 

Nor*.—Common control may be involved. 
If a hearing to deemed uecewM, the appli¬ 
cant request* It be held on a Consolidated 
record with Aubrey Freight Line*. Inc.. Con¬ 
tainer Transit. Inc.. Curt to Inc . Carl Sublet 
Trucking Inc.. Truck Transport. luc, and 
Diamond Transportation 8y*tcmv Inc, at 
Milwaukee. Wis. 

No. MC 124904 ‘Sub-No 5‘. filed De¬ 
cembers. 1976. Applicant: OIBNEY DIS¬ 
TRIBUTORS. INC.. 300 Old Indian Head 
Road. Kings Park. N.Y. 11754 Applicant s 
representative: Bruce J. Robbins. One 
Lefrak City Plaza. Flushing. N.Y. 11368, 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over Ir¬ 
regular routes, transporting: Comp bop- 
cape, in seasonal operations extending 
from June 1 to October 1. both dates in¬ 
clusive. of each year, between points in 
Connecticut. Delaware. Maryland. New 
Jersey, New York and Pennsylvania, 
points in Suffolk. Norfolk. Plymouth. Es¬ 
sex, Middlesex and Bristol. Counties. 
Mass., and the District of Columbia, on 
the one hand. and. on the other, points 
In Maine, New Hampshire and Penn¬ 
sylvania. 

Not*— Common control may be Involved. 
If a hearing In deemed necessary, the ap¬ 
plicant request* it be held *t New York. N.Y. 

No MC 125777 ‘Sub-No. 182). filed De¬ 
cember 3. 1976. Applicant: JACK ORAY 
TRANSPORT. INC.. 4600 East 15th Ave¬ 
nue. Gary. Ind. 46406. Applicant's rep¬ 
resentative: Carl L 8 teiner. 39 South La 
Salle Street, Chicago. Ill 60603. Author¬ 
ity sought to operate as a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Lead oxide, in dump 
vehicles, from Hammond. Ind.. to points 
in the United States ‘except Alaska and 
Hawaii). 

Nome.—If a hearing la deemed nremoary. 
the applicant request* it be held at Chicago, 
XU. 

No. MC 126049 ‘Sub-No. 18). filed No¬ 
vember 29. 1976 Applicant: DODEN 
TRUCKING COMPANY. INC., Woden, 
Iowa 50484. Applicant's representative: 
Clayton L. Womson, 626 Brick and Tile 
Bldg., Mason City. Iowa 50401. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Ice cream . ice milk, and 
sherbet; and ice milk, sherbet, and fruit 
flavored novelty items, between Milwau¬ 
kee, Wis., on the one hand. and. on the 
other Dubuque and Cedar Rapids. Iowa. 

Nome —If a hearing In deemed neceasary. 
the applicant requests It he held at either 
Mason City, or Dea Moines. Iowa 

No. MC 126276 <8ub-No. 161 K filed 
December 3, 1976. Applicant: FAST 
MOTOR SERVICE, INC.. 9100 Plain- 
field Rd . Brookfield. Ill. 60513. Appli¬ 
cant’s representative: James C. Hard¬ 
man. 33 N. LaSalle 8t. Chicago, HL 


60602. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: (A) Con¬ 
tainers, container closures . container 
components, and materials and supplies 
used in the manufacture or distribution 
of containers, (1) from Itasca, Peoria 
Heights and Chicago. Ill.. Kansas City 
and Lenexa. Kans., Louisville, Ky.. Man¬ 
kato, Minn., St. Joseph and St Louis, 
Mo.. Omaha. Nebr., Bedford Heights. 
Cleveland, Columbus and Worthington. 
Ohio. West Mifflin, Pa., and LaCTosse. 
Wis., to points In Arkansas, Illinois. In¬ 
diana, Iowa, Kansas. Kentucky. Michi¬ 
gan. Minnesota. Missouri. Nebraska. New 
York. Ohio. Pennsylvania, Tennessee, 
and Wisconsin, i2> from DanvUie. Ill., 
to points in Arkansas. Iowa. Michigan, 
Nebraska and points in Milwaukee. Ke¬ 
nosha and Racine Counties. Wis.. and 
Kansas City and 8 t. Louis. Mo., (3) from 
SL Paul and Arden Hills. Minn., to points 
in Michigan, i4) from Cincinnati, and 
Sharonville, Ohio, to points in Illinois. 
Indiana. Iowa. Kentucky. Michigan, and 
St. Louis. Mo.. Minneapolis. Minn., and 
Kem»sha t Milwaukee and Racine. Wis., 
and (4> from Racine, Wis., to points in 
Arkansas, Iowa. Kansas. Michigan and 
Nebraska, and Danville and Chicago, Ill., 
<B) closures and materials used In the 
manufacture of containers < 1 ) from 
Bums Harbor. Portage and Chesterton. 
Ind.. to points in Arkansas, Illinois, In¬ 
diana, Iowa. Kansas, Kentucky. Michi¬ 
gan. Minnesota. Missouri. Nebraska. New 
York. Ohio. Pennsylvania, Tennessee 
and Wisconsin: and (C) materials and 
supplies used in the manufacture and 
distribution of containers, ( 1 ) between 
the plant and warehouse sites of Conti¬ 
nental Can Company, U.S.A.. a member 
of The Continental Group. Inc. at Alsip. 
Bridgevicw. Chicago. Danville, Itasca, 
and Peoria Heights. HI., Bums Harbor, 
Chesterton. Elwood and Portage. Ind., 
Kansas City and Lenexa. Mo., Louisville, 
Ky, Shore ham, Mich., Arden Hills, Man¬ 
kato, and St. Paul. Minn., St. Joseph and 
St. Louis, Mo.. Omaha. Nebr.. Bedford 
Heights. Cincinnati, Cleveland. Colum¬ 
bus. Sharonville, and Worthington, Ohio, 
Oil City and West Mifflin. Pa . LaCrosse. 
Milwaukee and Racine, Wis.. under a 
continuous contract or contracts in (A). 
(B), and (C) above with The Continen¬ 
tal Group Inc. 

None.—If a hearing to deemed necessary, 
the applicant requests It be held at Chicago, 
Ill. 

No. MC 127539 <Sub-No. 53). filed De¬ 
cember 2, 1976. Applicant: PARKER RE¬ 
FRIGERATED SERVICE. INC.. 1108 
54th Ave. East. Tacoma, Wash. 98424. 
Applicant’s representative: Michael D. 
Duppenthaler. 515 Lyon Bldg., 607 3rd 
Ave.. Seattle. Wash. 98204. Authority 
sought to operate as a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: Butter. In cartons or pack¬ 
ages, in vehicles equipped with mechani¬ 
cal refrigeration, from Hughson and 
Willows, Calif., to the facilities of Brown 
L Haley Candy Company, and Tacoma, 
Wash. 


Noir If a hearing to deemed neee.-ar 
applicant request* it be held at fieat: ; - 
Wash 

No. MC 128030 »Sub-No. 112). filed D< 
ccmber 6 . 1976. Applicant: THE STOUT 
TRUCKING CO. INC.. P.O. Box 177 
Urbana. Ill. 61801. Applicant's repre¬ 
sentative: James R Madler, 120 West 
Madison. Suite 718, Chicago. Ill. 60602 
Authority sought to operate as a com mow 
carrier, by motor vehicle, over irregular 
routes, transporting: Glass container < 
caps and closures thereof and corrugated 
bores, from Joliet, HI., to points in Ken¬ 
tucky and St. Louis. Mo. 

Nor*.—If a hearing la deemed neceasgury 
the applicant requeata it be hetd at eltbr: 
Chicago or 9prlngaeld. Ill 

No. MC 128273 ‘Sub-No. 244». filed 
December 2. 1976. Applicant: MID 
WESTERN DISTRIBUTION. INC . P.O 
Box 189. Fort Scott, Korn 66701. Appli¬ 
cant’s representative: Elden Corban 
‘same address as applicant). Authority 
sought to operate as a tnmmon carrier 
by motor vehicle, over Irregular route- 
transporting: Aluminum (except com¬ 
modities which because of size or weight 
require the use of special equipment 
from Chalmette, La. to Philadelphia 
Pa. and points in Its commercial rone as 
defined by the Commission : SL LouL 
Mo . and points in Its commercial gone 
as defined by the Commission, and point' 
in niinois. Indiana. Minnesota. Ohio and 
Wisconsin. 

Notv.—U * hearing to deemed nece- ary 
the applicant requests It be held at etther 
New Orleans, La. or Washington. DC 

No. MC 128862 (Sub-No. 25). filed No¬ 
vember 29. 1976. Applicant: B. J. CECIL 
TRUCKING. INC.. PO. Box C. Clay 
pool. Arte. 85532. Applicant's represen¬ 
tative: B. J. Cecil (same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle 
over irregular routes, transporting: Pre¬ 
cipitation material. In bulk, used in a 
leaching process to extract copper pre¬ 
cipitates. from Deming, N. Mex. to 
Morencl. Ariz. 

Nora.—If a hearing to deemed necessary, 
the applicant request* It be held at either 
Phoenix, Aria, oar 8 Ut«t City. N. Mex 

No. MC 128988 ‘Sub-No. 92), filed No¬ 
vember 22, 1976. Applicant: JO/KE1 
INC.. 159 South Seventh Avenue, Box 
1249, City of Industry, Calif. 91749. Ap¬ 
plicant's representative: Patrick E 
Quinn. P.O. Box 82028, Lincoln. Nebr 
68501. Authority sought to operate as ft 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Watt hour 
meters, from the facilities of Westing- 
house Electric Corporation located at or 
near Raleigh. N.C., to points in the 
United States on and west of a line be¬ 
ginning at the mouth of the Mississippi 
River and extending along the Missis¬ 
sippi River to its junction with the west¬ 
ern boundary of Itasca County, Minn . 
thence northward along the western 
boundaries of Itasca and Koochiching 
Counties, Minn., to the International 
Boundary line between the United States 
and Canada, restricted against the trans- 
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portation of commodities which by rea¬ 
son of size or weight require the use of 
special equipment, and commodities In 
bulk, and further restricted to a trans¬ 
portation service to be performed under 
a continuing contract or contracts with 
Westinghouse Electric Corporation of 
Pittsburgh. Pa. 

Ncmt.—If ft hearing is deemed necessary, 
the applicant requests it be held at either 
Los Angeles, Calif., or Pittsburgh. Pa. 

No. MC 133591 (Sub-No. 28) (correc¬ 
tion). filed October 26. 1976. published 
In the Federal Register issue of Decem¬ 
ber 2. 1976, and republished in part this 
issue. Applicant: WAYNE DANIEL 
TRUCK. INC.. P.O. Box 303. Mount Ver¬ 
non. Mo. 65712. Applicant’s representa¬ 
tive: Harry Ross. 58 South Main Street, 
Winchester. Ky, 40391. The purpose of 
this partial rcpubllcatlon is to correct 
the '‘Note” incorrectly as published: Ap¬ 
plicant seeks by this application to con¬ 
vert its Certificate In MC 133591. Sub 3 
and other subs, into a Permit of Public 
Convenience and Necessity. If a hearing 
is deemed necessary, the applicant re¬ 
quests it be held at St. Louis. Mo. This 
should have read, as pertinent: Appli¬ 
cant seeks by this application to convert 
Its contract carrier authority in Permits 
No, MC 134494 «Subs 1. 3. and 6> to 
common carrier authority. The rest of 
the publication remains the same. 

No. MC 135381 (Sub-No. 5). filed No¬ 
vember 30. 1976. Applicant: DRUM 

TRANSPORTATION COMPANY. A Cor¬ 
poration, R.D. No. 1, Montgomery. Pa. 
17752. Applicant's representative: J. O. 
Dail. Jr., P.O. Box 567. McLean, Va. 
22101, Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: (1) Traf¬ 
fic and maintenance paints; (2) thermo¬ 
plastic and cold applied plastic for street 
and highway marking; (3) street and 
highway marking machines: and (4) 
materials, components, and supplies used 
in the manufacture of the commodities 
named in U>. (2). and (3» above, (ex¬ 
cept commodities in bulk), between the 
facilities of Prlsmo Universal Corpora¬ 
tion located at or near Montgomery and 
Pennsd&le, Pa., and Marble Falls, Tex., 
on the one hand, and. on the other, 
points in the United States in and east 
of Arizona, Colorado, Nebraska. North 
Dakota, and South Dakota, under a con¬ 
tinuing contract or contracts with Pris- 
ino Universal Corporation. 

Note,—I f a hearing l* deemed necessary, 
tho applicant requests It be held at Wash¬ 
ington, D.C. 

No. MC 135696 iSub-No. 4). Bled De¬ 
cember 3. 1976. Applicant: LAKE PORT 
TRUCKING AND LEASING. INC., 620 
South Strange Road. Elmore. Ohio 
43416. Applicant's representative: Ar¬ 
thur R. Cline, 420 Security Building. To¬ 
ledo. Ohio 43604. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Beet pulp, from Findlay and Fre¬ 
mont, Olilo, to Huron and Toledo, Ohio, 
restricted to commodities destined in 
foreign commerce. 


NOTICES 

Note. — It a hearing lx deemed necessary, 
the applicant requests It be held at either 
Columbus, Ohio or Lansing, Mich. 

No. MC 136605 (Sub-No. 20). filed De¬ 
cember 1. 1976. Applicant: DAVIS BROS 
DIST., INC.. 2024 Trade Street, P.O. Box 
1027, Missoula. Mont. 59801. Applicant's 
representative: Joe Gerbasc, 100 Trans- 
western Building, 404 North 31st Street. 
Billings. Mont. 59101. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Clay products, from the plantsito of 
the Lovell Clay Products Company, lo¬ 
cated at or near Billings. Mont.. Uf points 
in Idaho: Box Elder, Cache. Davis, Mor¬ 
gan, Rich. 8alt Lake, Summit, Utah, Wa¬ 
satch and Weber Counties. Utah: and 
Baker. Malheur. Umatilla. Union and 
Wallowa Counties. Oreg. 

Note. — Applicant holdn contract carrier 
authority In MC 127349 <8ub-No. 2): there¬ 
fore dual operation* may be Involved. If a 
hearing U deemed necessary, the applicant 
requests It be held at cither Billings or 
Mbnoula. Mont. 

No. MC 138875 (Sub-No. 39). filed No¬ 
vember 17. 1976. Applicant, SHOE¬ 

MAKER TRUCKING COMPANY, a 
Corporation, 11900 Franklin Rood. Boise. 
Idaho. 83705. Applicant's representative: 
Frank L. Slgloh, (same address as appli¬ 
cant). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Frozen 
foods, and potato products, other than 
frozen, from points in Idaho and those in 
Washington and Oregon (including 
Metolius). located east of U.S. Highway 
97. to points in Indiana. Rhode Island, 
Delaware, Maryland. Virginia. West Vir¬ 
ginia and the District of Columbia. 

Note. —If a hearing Is deemed necessary, 
the Applicant request* It be held at either 
Boise, Idaho or Washington. D.C. 

No. MC 139254 (Sub-No. 4). filed De¬ 
cember 2, 1976. Applicant: BROOKS 
TRANSPORTATION. INC., 30650 Carter 
Road. Solon, Ohio 44139. Applicant's 
representative: J. T. Fittipaldi. 1329 E 
St., N.W., Suite 1150 Munsey Bldg.. 
Washington. D.C. 20004. Authority 
sought to operate as a contract carrier. 
by motor vehicle, over irregular routes, 
transporting: Paper and paper products , 
from the plantsitc of Champion Inter¬ 
national Corporation, located at or near 
Courtland, Ala., to points In Illinois. 
Indiana. Maryland. Massachusetts, 
Michigan, New Jersey. New York, Ohio. 
Pennsylvania, Virginia, West Virginia, 
Wisconsin and the District of Columbia, 
under a continuing contract with Cham¬ 
pion International Corporation. 

Note. —Common control may be Involved. 
If a hearing U deemed necessary, the ap¬ 
plicant requests It be held at either Cincin¬ 
nati, Ohio or Washington, D.C, 

No. MC 139495 (Sub-No. 182), filed 
November 29, 1976. Applicant: NA¬ 

TIONAL CARRIERS, INC.. 1501 East 
8tli Street, P.O. Box 1358. Liberal. Kans. 
67901. Applicant's representative: Her¬ 
bert Alan Dubin, 1819 H Street, N.W., 
Suite 1030. Washington, D.C. 20006. Au¬ 
thority sought to operate as a common 
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carrier, by motor vehicle, over irregular 
routes, transporting: Hose. from Oiney, 
Tex., to Los Angeles, Callf„ Elmhurst. 
HI. and Wilmington. Del. 

Note. —Applicant holds contract carrier 
authority in MC 133106 and Subs thereunder, 
therefore dual operations may be Involved. 
If a hearing U deemed necessary, the Appli¬ 
cant requests it be held at Washington. D.C, 

No. MC 139696 (Sub-No. 1), filed De¬ 
cember 3. 1976. Applicant: DOOR TO 
DOOR TRANSPORT. INC., 8300 Mili¬ 
tary Rd. S., Seattle, Wash, 98103 Appli¬ 
cant's representative: John B. Schenck, 
P.O. Box 80305, Seattle, Wash. 98108. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Used household 
goods, in containers, between points in 
King. Pierce, Kitsap. Mason and Sno¬ 
homish Counties. Wash., restricted to the 
transportation of traffic having a prior 
or subsequent movement beyond said 
points, and further restricted to the 
performance of pickup and delivery 
service In connection with packing, crat¬ 
ing. and containerization or unpacking, 
uncrating and decontainerization of such 
traffic. 

Note. —Common control may be Involved. 
If a hearing la deemed neoemary, the appli¬ 
cant requests it be held at either Seattle or 
Olympia, Wash. 

No. MC 139973 /Sub-No. 9), filed De¬ 
cember 2. 1976. Applicant: J. H. WARE 
TRUCKING. INC.. 909 Brown Street, 
P.O. Box 398, Fulton, Mo. 65251. Appli¬ 
cant's representative: Larry D. Knox, 
900 Hubbell Building, Des Moines. Iowa 
50309. Authority sought to operate as a 
common carrier, by motor vehicle, over 
Irregular routes, transporting: Meat, 
meat products . meat by products, and 
articles distributed by meat packing¬ 
houses, as described in Sections A and C 
of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates. 61 
M.C.C. 209 and 766 (except commodities 
in bulk), from the facilities of Farmland 
Foods, Inc., located at or near Crete, 
Nebr., and Denison, Carroll, and Iowa 
Falls, Iowa, to points in Arizona, Cali¬ 
fornia. Colorado. Idaho. Montana, 
Nevada, New Mexico. Oregon. Utah, 
Washington and Wyoming. 

Note.— Applicant hold* contract carrier 
authority in MC 138375 and subs thereunder, 
therefore dual operations may be Involved. 
If a hearing Is deemed neceaxary. the appli¬ 
cant requests It be held at either Omaha, 
Nebr. or Kansas City. Mo. 

No. MC 140097 (Sub-No. I). (COR¬ 
RECTION ». filed August 30. 1976, pub¬ 
lished in the Federal Register issue of 
October 29.1976. and republished as cor¬ 
rected this tssuc. Applicant: C. V. 
TRANSPORTATION, INC.. 40 Court 
Street, Newport, N.H. 03773. Applicant's 
representative: Michael M. Patten, 
R FX>. #2. Box 126. Newport, N.H. 03773. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over irreg¬ 
ular routes, transporting: (I) Wood 
chips, in bulk, from points in Massa¬ 
chusetts and Vermont, to points in New 
Hampshire, Maine. New York and Rhode 
Island, and (2> square edge lumber, 
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from points in Now Hampuhllt xuid 
Massachusetts, to points lit Vermont, 
New Hampshire, Maine, Massachusetts, 
Connecticut, and Rhode Island, 

Not*.—T he purpose of this repufciicjvUon 
la to Indicate applicant'* request for Con¬ 
necticut a* a destination point in (21 above 
in lieu of Kentucky. If a bearing I* deemed 
necetwary. the applicant request* it be held 
at either Concord or Newport, NH 

No. MC 140389 <Sub-No. lit. Med No¬ 
vember 22. 1976. Applicant. OSBORN 
TRANSPORTATION. INC.. PO. Box 
180, Highway 77 North, Gadsden. Ala. 
35902. Applicant's representative: tarry 
Smith. P.O. Box 1830, Gadsden. Ala. 
35902. Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes, transporting: Food- 
stuff* (except commodities in bulk), 
from the facility of Mid-Continent Un¬ 
derground Storage, located at or near 
Kansas City. Kans.. to points in Georgia, 
Kentucky. Tennessee. Virginia. West 
Virginia and North Little Rock, Ark. 

Norr.—Common control may be involved 
If a hearing U deemed neecanary. the appli¬ 
cant requests It be held at Atlanta. Oa . or 
Washington. D C. 

No. MC 140829 <Sub-No. 36». filed De¬ 
cember 2, 1976. Applicant: CARGO CON¬ 
TRACT CARRIER OORP.. U.S. Highway 
20. P.O. Box 206. Sioux City. Iowa 51102. 
Applicant's representative: William J. 
Hanlon. 55 Madison Avenue. Morristown. 
N.J., 07960. Authority sought to operate 
as a common carrier. by motor vehicle, 
over irregular routes, transporting: 
Meat. Meat products, meat bp-products 
and articles distributed by meat packing¬ 
houses . as described in Section A of Ap¬ 
pendix I to tho Report in Descriptions 
in Motor Carrier Certificates , 61 M.C.C. 
209 and 766 ^except commodities in 
bulk), from points in Iowa. Minnesota. 
Missouri. Nebraska and South Dakota to 
Paris. Tex. 

Not* —Applicant holds contract carrier 
authority In MC 136408 and sub* thereunder, 
therefore dual operation* may be Involved. If 
a hearing 1* deemed naewary. the applicant 
request* It be held at Washington. D.C. 

No. MC 141503 <Sub-No. 2). filed De¬ 
cember C. 1976. Applicant: JAME8 R. 
HAYES. 14919 Ltsaquah Hobart Road. 
Issaquah. Wash. 98027. Applicant's rep¬ 
resentative: Michael D. Duppenthaler, 
607 3rd Avenue, Seattle, Wash. 98104. 
Authority sought to operate as a common 
carrier. by motor vehicle, over Irregular 
routes, transporting: Treated poles and 
piling, and untreated poles and pilings, 
when shipped in mixed truckloads with 
untreated poles and pilings, on hydraulic 
grabble equipped self-unloading equip¬ 
ment, between points In Washington, on 
the one hand, and, on the other, points 
in Idaho, Montana and Oregon. 

Non.—If a hearing 1* deemed neoeaaary. 
applicant request* It be held at Seattle, 
Woiih 

No. MC 142152 iSub-No. 1). filed No¬ 
vember 22, 1976. Applicant: NA.T. 

TRANSPORTATION. INC., 229 North 
Main Street. Brader, Ohio 43406. Appli¬ 


cant's representative: Robert J. Gill. 29 
South LaSalle Street, Chicago. HI. 60603. 
Authorty sought to operate as a contract 
carrier, by motor vehicle, over Irregular 
routes, transporting: (1) Machinerp and 
equipment lor Installation in Industrial, 
residential, commercial and marine con¬ 
struction projects used for heating, cool¬ 
ing, air conditioning, pollution control, 
and the movement of air and other 
gasses, between Waldron. Mich., and 
Bradncr, Ohio, on the one hand, and, on 
the other, points in the United States, 
and <2» parts, materials . equipment and 
supplies, used In the manufacture, distri¬ 
bution. and Installation or operation of 
the items listed In (1) above. <a) between 
Waldron, Mich., and Bradncr. Ohio, on 
the one hand, and, on the other, points in 
the Untied States: and (b> between 
Waldron, Mich; and Bradncr. Ohio and 
Toledo, Ohio, under a continuing con¬ 
tract or contracts with American Warm¬ 
ing and Ventilating. Inc. 

Non?—If a hearing 1* deemed ueccwary, 
applicant request* it be held at either Chi¬ 
cago. Ill. or Toledo, Ohio. 

No. MC 142173 i Sub-No. 2), filed No¬ 
vember 12. 1976. Applicant: BYRO N 
DWYER, doing business as. DWYER’S 
DELIVERY COMPANY. 1217 Millbury, 
North wood. Ohio 43619. Applicant's rep¬ 
resentative: Michael. M. Briley. 300 Mad¬ 
ison Avenue. Toledo, Ohio 43604. Au¬ 
thority sought to operate as a common 
carrier . by motor vehicle, over Irregular 
routes, transporting: <1> Household ap¬ 
pliances, from the facilities of Highland 
Appliance Co., located at Toledo. Ohio 
to points in Lenawee and Monroe Coun¬ 
ties. Mich.; and <2) return of defective 
household appliances. from the above 
named destinations tn <1) above to the 
facilities of Highland Appliance Co., lo¬ 
cated at Toledo, Ohio. 

Not*.—X f a hearing U deemed nccfwuy. 
the applicant request* It be held at either 
Toledo. Ohio or Washington. D.C 

No. MC 142329 < Sub-No 2) tCorrec- 
tlon). filed October 4. 1976. published in 
the Fedejul Register issue of October 29, 
1976. republished as corrected this Issue. 
Applicant: J. D. JOHNSON, doing busi¬ 
ness as. HOUSTON CARTAGE. 3100 Air 
Cargo Road, P.O. Box 60123. Houston. 
Tex. 77205. Applicants representative: 
J. D. Johnson. 12911 Breczway. Houston. 
Tex. 77037. Authority sought to operate 
as a common carrier. by motor vehicle, 
over irregular routes, transporting: 
Equipment, materials and supplies used 
in the maintenance, service, repair and 
operation of ships, moving in Bond under 
the control of U.8. Customs, from Hous¬ 
ton. Tex., to ships docked in the Gulf 
ports of Brownsville. Corpus Christ!. Port 
Lavaca. Point Comfort, Freeport, Galves¬ 
ton, Texas City, Port Neches, Port Ar¬ 
thur. Beaumont and Orange. Tex.: New 
Orleans, Baton Rouge and Lake Charles. 


Not*. —The purpose of thi* repubiicatlon 
I* to remove the commodity restriction from 
thi* proceeding. If a hearing 1* deemed neces¬ 
sary. the applicant request* tt be held at 

Houston. Tex. 


No MC 142458 «Sub-No. 1). filed No- 
vember 22. 1976. Applicant: GOLIATH 
TRACTOR SERVICE LTD.. 32 Atlanta 
Crescent. S.E., Calgary', Alberta, Canada 
T2J 0Y1 Applicant’s representative: Ray 
F. Kobv. 314 Montana Building. Grent 
Falls. Mont. 59401. Authority sought to 
operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Agricultural fertilizers, herbicid ♦ 
fungicides , pesticides, insecticides, and 
ingredients thereof, in ocean going con¬ 
tainers on specially designed wheeled un¬ 
dercarriages, from the port of entry on 
the International Boundary tine between 
the United States and Canada, located at 
or near Swectgrass. Mont., to points in 
Yellowstone and Cascade Counties. 
Mont., restricted to traffic originating at 
the Province of Alberta, Canada 

Not* — If * hearing I* deemed nece»*r 
applicant request* It be held at any city In 
Montana. 

No. MC 142603 (Sub-No. 1). filed Nov¬ 
ember 22. 1976. Applicant: CONTRACT 
CARRIERS OF AMERICA. INC., P.O 
Box 1968, Springfield, Mass. 01101. Ap¬ 
plicant's representative: S. Michael 
Richards. P.O. Box 225. 44 North Avenue 
Webster. N.Y. 14580. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Abrasives, from Chester and West- 
field, Mass., to points in the United State 
<except Alaska and Hawaii) 

Not*.—I f m hearing Is deemed Dece*-ar 
applicant request* it b t held at Bajton, Me- 
or New York. N.Y, 

No. MC 142664 <Sub-No. 2). filed Nov¬ 
ember 30. 1976. Applicant: IMPORT 
DEALERS SERVICE CORPORATION 
2222 East Sepulveda. Carson. Calif. 90744 
Applicant's representative: William P 
Jackson. Jr.. P.O. Box 1267, Arlington 
Va. 22210. Authority sought to operate as 
a common carrier. by motor veliicle, over 
irregular routes, transporting: Motor ve¬ 
hicles, having a prior or subsequent 
movement by water or rail, between Los 
Angeles, Calif., Los Angeles Harbor Com¬ 
mercial Zones, on the one hand. and. on 
the other, points in California. 

Not*.—I f a hearing 1* deemed nece^an 
the applicant request* It be held at U- 
Angeles, Calif. 

No. MC 142698. filed November 12 
1976. Applicant: B. A. STRICKLAND 
620 Old Highway 99 North. Burlington. 
Wash. 98233. Applicant's representative 
Robert G. Gleason. 15 South Grady Way 
Suite 217, Renton. Wash. 98055. Author¬ 
ity sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: (1) Commodities at 
map be dealt in bp retail companies dedi¬ 
cated to the needs of the do-it-yourself 
market and retailing electrical, lighting, 
plumbing, promotional merchandise 
building materials automotive parts, ac¬ 
cessories, carpeting and sporting goods: 
and <2> cabinets, wooden set up, and 
dairy equipment Including tanks, electri¬ 
cal and building materials, between 
points in California, Colorado, Idaho. 
Kansas. Montana, North Dakota. Ne¬ 
vada, Oklahoma. Oregon. South Dakota. 
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Utah. Washington and Wyoming, and 
Springfield. Mo., under a continuing con¬ 
tract or contracts with Sunset Western. 
Pay 'NPak Stores. Inc,, Lobo Auto Parts, 
and Olympia Sales Co. 

Not*. —If a hearing Is deemed necessary, 
the applicant requests it be held at either 
Seall#, Wash, or Portland. Orrg. 

No. MC 142700. filed November 18. 1976. 
Applicant: U.LP. TRANSPORT SERV¬ 
ICES CORP.. 366 Garfield Avenue, 
Duluth, Minn. 55801, Applicant's repre- 
entative: James C. Hardman, 33 N. La¬ 
Salle St., Chicago. II. 60602. Authority 
sought to operate as a contract carrier , by 
motor vehicle, over Irregular routes, 
transporting: (A) Such commodities as 
are dealt in or used by fabricators of or 
dealers in metal products, machinery, 
and machinery components (except com¬ 
modities in bulk), (1) between (a) Stam- 
baugh, Mich., (b) Stoughton. Wls., and 
(c) Proctor, Minn., on the one hand. and. 
dh the other, points in Illinois, Iowa. 
Michigan, Minnesota. North Dakota. 
South Dakota, and Wisconsin, under a 
continuing contract or contracts In (a) 
above with Upper Peninsula Industries, 
Inc,; (b) above with Mid-States Steel, 
Inc.; and <c> above with Zalk-Josephs 
Company; and (B> building materials 
<except commodities in bulk), between 
Proctor. Minn. on the one hand, and, on 
the other, points In Minnesota. Wiscon¬ 
sin. and the Upper Peninsula of Michi¬ 
gan under a continuing contract or con¬ 
tracts with Zalk-Josephs Company. 

Norr.—If a hearing ta deemed necessary, 
the applicant requests It be held at either 
Chicago. lU. or 8t. Paul. Minn. 

No. MC 142701. filed November 30, 
1976. Applicant: CARL W REAGAN, 
doing business as SOUTHEAST TRUCK¬ 
ING CO„ 8418 Talimadge Road. Ra¬ 
venna. Ohio 44268. Applicant's repre¬ 
sentative: William P. Jackson, Jr., P.O. 
Box 1267. 3426 North Washington Boule¬ 
vard. Arlington. Va. 22210. Authority 
.'ought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Iron and steel articles 
•except pig iron), from Buffalo and 
Lackawanna, NY.. Sparrows Point, Md.. 
Bethlehem. Johnstown, and Sharon. Pa., 
points in Allegheny County. Pa , Chicago 
and Sterling, Ill., Bums Harbor. Gary, 
and Kokomo. Ind., Wcirton. W. Va.. De¬ 
troit, Mich., and Roanoke. Va.. to Akron. 
Ohio; and (2) Iron and steel articles and 
fabricated, processed and structural 
*tcel (except pig Iron), from Akron, Ohio, 
to points In Illinois. Indiana, Michigan. 
New York, Pennsylvania and West Vir¬ 
ginia, restricted to the transportation of 
shipments to or from the facilities of 
Summit Steel Corporation of Akron. 
Ohio, and further restricted against the 
transportation of traffic to or from the 
Plant site of the United States Concrete 
Pipe Company located at or near Mogn- 
dore. Ohio. 

Not*.— Applicant holds contract carrier 
authority tn MC 127B27 and auba thereunder, 
therefore dual operations may be Involved. 
Common oontrol may be involved. If a hear¬ 


ing Is deemed necessary, the applicant re¬ 
quests It be held at Washington. D.C. 

No. MC 142702. filed November 22. 
1976. Applicant: NOLIA TRUCKINO 
CO., INC., P.O. Box 1091, Augusta. Oa. 
30903. Applicant’s representative: Paul 

M. Daniel], P.O. Box 872, Atlanta. Oa. 
30303. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Unfrozen 
bakery products, from Augusta. Oa., to 
points in Florida and 8outh Carolina, 
under contract with Murray Biscuit Co 
Division of Beatrice Foods. 

Note.—I f a hearing Is deemed necessary, 
applicant requests It be held at Augusta, Oa. 

No. MC 142709. filed December 1. 
1976. Applicant: W. L. ROENIOK. 798 
Ekastown Road. Sorvcr. Pa. 16055. Ap¬ 
plicant’s representative: John A. Pillar, 
205 Ross Street, Pittsburgh. Pa. 15219. 
Authority sought to operate as a con - 
tract carrier, by motor vehicle, over Ir¬ 
regular routes, transporting: Such com¬ 
modifies as are sold by building materials 
and supplies stores or warehouses (ex¬ 
cept commodities in bulk), between 
points In Pennsylvania on and west of 
U.8. Highway 219. on the one hand, and, 
on the other, points in Ohio and those 
points in New York on and west of U.S. 
Highway 15. restricted to service either 
to or from the facilities of Busy Beaver 
Building Centers. Inc. or subsidiaries 
thereof, under a continuing contract, or 
contracts, with Busy Beaver Building 
Centers, Inc. 

Not*.—IX a bearing la deemed necessary, 
the applicant request* U be held at either 
Pittsburgh, Pa. or Washington, DC. 

No. MC 142712. filed November 26. 
1976. Applicant: JERRY PAUL, doing 
business os JERRY PAUL TRUCKING. 
1401 East Brady. P.O. Box 699. Clovis, 

N. Mox. 88101. Applicant’s representa¬ 
tive: Thomas P. Sedberry. 1102 Perry- 
Brooks Building. Austin, Tex. 78701. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Trailers , designed 
to be drawn by passenger vehicles, and 
prefabricated buildings, in sections, be¬ 
tween points in New Mexico, on the one 
hand, and, on the other, points in Texas. 

Not*.—I f a hearing la'deemed neerjary, 
the applicant request* it be held at either 
Clovis or Santo Pe, N. Mex. or Dallas. Tex. 

No. MC 142716. filed November 26. 
1976 Applicant: C If L TRUCKING. 
INC., 1609 27th Street. NW., Cedar 
Rapids, Iowa 52405. Applicant’s repre¬ 
sentative: Scott E. Daniel. P.O. Box 
82028, Lincoln. Ncbr. 68501. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Liquid and dry fer¬ 
tilizer, in bulk, from Fulton. HI., to 
points in Iowa, Illinois, Minnesota, Mis¬ 
souri. and Wisconsin; and (2) dry fer¬ 
tilizer, in bulk, from Pekin. Ill., to points 
in Iowa. Minnesota. Missouri, Wisconsin, 
and Indiana. 

Note.—I f a hearing la deemed necessary, 
the applicant requests It be held at Dc* 
Moines, Iowa. 


Passxnck* Applications 

No. MC 4562C (Sub-No. 69). filed No¬ 
vember 18. 1976. Applicant: VERMONT 
TRANSIT CO.. INC., 135 St. Paul Street, 
Burlington. Vt 05401. Applicant’s repre¬ 
sentative: J. J. Dwyer (Same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular and Irregular routes, trans¬ 
porting: <I) IRREGULAR ROUTES: 
Passengers and their baggage, in round- 
trip special operations, beginning and 
ending at points , in Vermont, points in 
Cheshire and Sullivan Counties, N.H., 
and points in that part of Grafton Coun¬ 
ty, NJL. west of UB. Highway 3 and ex¬ 
tending to race tracks located at Sara¬ 
toga Springs, N.Y.. and the ports of 
entry on the International Boundary 
line between the United States and 
Canada located In New York, for fur¬ 
therance to Blue Bonnets Race Track lo¬ 
cated at Montreal. Quebec. Canada, and 
return; and (ID regular routes: Passen¬ 
gers and their baggage . and express and 
newspapers in the same vehicle with pas¬ 
sengers, between the Junction of New 
Hampshire Highways 103 and 114 east of 
Bradford. NJH. and Hopkinton, N.H.. 
serving all intermediate points: From the 
Junction of New Hampshire Highways 
103 and 114 east of Bradford, NIL over 
New Hampshire Highway 114 to its Junc¬ 
tion with U.S. Highway 202 at Henniker. 
N.H., thence over UB. Highway 202 to its 
Junction with New Hampshire Highway 
103 at Hopkinton. and return over the 
same route. 

Nor*—Common control may be involved. 
If a bearing la dec mod necessary, the ap¬ 
plicant request* It bo held at either Bur- 
llngton, Montpelier or Rutland. Vt, 

No. MC 141447 (Sub-No. I). filed No¬ 
vember 11, 1976. Applicant: AUTOBUS 
DES BOLS-FRANCS LTEE. P.O. Box 
1134. RR. No. U Plesslsvilie. P.Q.. Can¬ 
ada. Applicant's representative: Guy 
Poliquln, 580 East. Grade-A lie, No. 140, 
Quebec. G1R 2K3. P.Q., Canada. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Passengers and 
their baggage, in special and charter op¬ 
erations, from ports of entry on the In¬ 
ternational Boundary line between the 
United States and Canada, located in 
Maine. Michigan. New Hampshire, New 
York and Vermont, to points in the 
United States (except Alaska and 
Hawaii), restricted to traffic originating 
at Trols-Rivleres, VlctoriaviUe. Ple^sis- 
ville. In the Province of Quebec, Canada. 

Not*—I f a bearing Is deemed necessary, 
applicant request* U be held at Concord. NB 

No. MC 142385 (Sub-No. 1). filed No¬ 
vember 11, 1976. Applicant: VOTRE 
CHOIX TRANSPORT. INC., 270 Leoni¬ 
das, Rimouski. P.Q., Canada. Applicant’s 
representative: Guy Pollquin, 580 East. 
Grand-Allec. No. 140, Quebec, GIP 
3B8, P.Q., Canada. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Passengers and their baggage, in 
charter and special operations, from 
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port* of entry on the International 
Boundary line between the United 
States and Canada, located in Maine. 
Michigan, New Hampshire, New York 
and Vermont to points In the United 
States <except Alaska and Hawaii), re¬ 
stricted to traffic originating at Rimou- 
skt In the Province of Quebec. Canada. 

Not*.—I f a hearing t* deemed necessary, 
applicant requests It be held at Concord. 
N-H. 

No. MC 142650, filed November 11. 
1976. Applicant: PAQUETTE AUTO¬ 
BUS INC.. 295 Grande Cote, St-Eus- 
tache, P.Q., Canada. Applicant's repre¬ 
sentative: Guy Poliquln, 580 East. 
Orande-Allee, No. 140. Quebec. G1R 
2K3. P.Q., Canada. Authority sought to 
operate as a common carrier . by motor 
vehicle, over Irregular routes, transport¬ 
ing: Passengers and their baggage, in 
charter and special operations, from 
ports of entry on the International 
Boundary line between the United States 
and Canada, located in Maine, Michi¬ 
gan. New Hampshire. New York and 
Vermont, to points In the United States 
(except Alaska and Hawaii), restricted 
to traffic originating at Montreal. 8t- 
Eustache, Deux-Montagnes, in the 
Province of Quebec. Canada. 

Not*. —If a hearing l# deemed necessary, 
applicant requeeU It be held at Concord, 
N.H- 

No. MC 142658. filed November 15. 
1976. Applicant: AUTOBUS VTENS, 
INC., 590 Yamaska, Fornham Province 
of Quebec. Applicant's representative: 
Adrien R. Paquette. 200 St-Jacques 
Street West, Montreal. Quebec H2Y 1M1 
Canada. Authority sought to operate as 
a common carrier, by motor vehicle, over 
Irregular routes, transporting: Passen¬ 
gers and their baggage in round-trip 
charter operations, beginning and end¬ 
ing at ports of entry on the Interna¬ 
tional Boundary line between the United 
States and Canada, located at points in 
New York. Vermont. New Hampshire 
and Maine and extending to points In 
the United States (except Alaska and 
Hawaii), for furtherence to the province 
of Quebec, Canada. 

Nor*.—If a hearing la deemed necenuiry. 
the applicant request* it be held at either 
Albany. N.Y. or Montpelier. Vt. 

Broke* Application 

No. MC 12981 (Sub-No. 1), filed No¬ 
vember 26. 1976. Applicant: FALDMO 
TOURS. INC . 88 West 500 South, Bounti¬ 
ful, Utah 84010. Applicant's representa¬ 
tive: I. Mark Foldmo (same address as 
applicant). Authority sought to engage 
In operation. In interstate or foreign 
commerce, as a broker at Bountiful, 
Utah, to sell or offer to sell the trans¬ 
portation of groups of passengers and 
their baggage, In special or charter op¬ 
erations, In all expense round trip tours, 
by motor carriers, beginning and end¬ 
ing In points in Utah (except Davis Coun¬ 
ty) , and extending to points in the United 
States, including Alaska and Hawaii. 


Nor*.—If a hearing la deemed neceoaory. 
the applicant request* it be held at cither 
Salt Lake City or Ogden, Utah. 

Finance Applications 
notick 

The following applications seek ap¬ 
proval to consolidate, purchase, merge, 
lease operating rights and properties, or 
acquire control through ownership of 
stoc^c, of rail carriers or motor carriers 
pursuant to section 5< 2» or 210a(b> of 
the Interstate Commerce Act. 

An original and two copies of pro¬ 
tests against the granting of the re¬ 
quested authority must be filed with the 
Commission on or before February 7. 
1977. Such protest shall comply with 
Special Rules 240(c) or 240<d> of the 
Commission's General Rules of Practice 
(49 CFR 1100.240> and shall include a 
concise statement of Protestant's Inter¬ 
est in the proceeding. A copy of the pro¬ 
test shall be served concurrently upon 
applicant's representative, or applicant, 
if no representative ts named. 

No. MC-F-13058. Authority sought for 
purchase by JOHN A. JUNGERMANN 
AND SON. INC.. P.O Box 428, Linden¬ 
hurst, N.Y. 11757, of a portion of the 
operating rights of Peak Transfer Co.. 
Inc., 57 Hathaway Street. Waliington. 
N.J. 07055, and for acquisition by John G. 
Jungermann. 215 W. Hoffman Avenue. 
Lindenhurst. N.Y., 11757, of a control of 
such rights through the purchase. Ap¬ 
plicants* attorney and representative: 
Martin Werner. 2 West 45th St.. N.Y.. 
N.Y. 10036 and Robert B. Pepper, 168 
Woodbrldge Avenue. Highland Park, N.J, 
08904. Operating rights sought to be 
transferred: General com modifies, with 
exceptions as a common carrier over Ir¬ 
regular routes between points in Passaic, 
Bergen. Essex. Union, and Hudson Coun¬ 
ties. N.J.. on the one hand, and, on the 
other. New York, N.Y. Under a certifi¬ 
cate of Registration in Docket No. MC- 
120679 <8ub-No. 1), vendee Is author¬ 
ized to operate as a common carrier in 
New York. Application has not been filed 
for temporary authority under section 
210&(b). 

Not*.—MC- 120670 (8ub-No 3) la a direct¬ 
ly re la uk 1 matter. 

No. MC-P-13060. Auth ority sought for 
purchase by DAGGETT TRUCK LINE, 
rNC., Frazce, MN. 56544. of a portion of 
the operating rights of Johnsrud Trans¬ 
port. Inc., Highway 9 West. P.O. Box 
447, CTesco, IA. 52136, and for acquisi¬ 
tion by Vernon Daggett, Frazce, MN. 
56544. of control of such rights through 
the purchase. Applicants' attorneys: 
Gene P. Johnson. 425 Gate City Bldg., 
Fargo, N.D. 58102, and Patrick E. Quinn. 
P.O. Box 82028. Lincoln. NB. 68501. Op¬ 
erating rights sought to be transferred: 
Mink and calf feed and mink and calf 
feed ingredients, except commodities in 
bulk, as a common carrier over irregular 
routes from New Holstein, Wis., to points 
In Minnesota. North Dakota, South Da¬ 
kota, Iowa, Montana, Idaho. Washington, 


Wyoming, and Colorado, with no trail* - 
port&tion for compensation ou return ex¬ 
cept as otherwise authorized. Vendee U 
authorized to operate as a contract car¬ 
rier in all points in the United State* 
(except Alaska and Hawaii) and as a 
common carrier in North Dakota. Min¬ 
nesota, Wisconsin. Idaho, and Montana 
Application has been filed for temporary 
authority under section 210a(b). 

No. MC-P-13067. Authority sought for 
control and merge by ROADWAY EX¬ 
PRESS. INC, 1077 Gorge Blvd.. P.O. 
Box 471, Akron. OH 44309. of Western 
Gillette, Inc., 2550 E. 28th 8treet. Las 
Angeles, CA 90058, and for acquisition 
by the Roush Voting Trust. 1077 Gorge 
Blvd., Akron, OH 44309, of control of 
Western Gillette. Inc. through the ac¬ 
quisition by The Roils h Voting Trust 
Applicants’ attorneys: William O. Tur¬ 
ney. Suite 1010. 7101 Wisconsin Are.. 
Washington. DC. 20014. and Theodore 
W. Russell. Suite 606, 1545 WUshlrc 
Blvd., Los Angeles. CA 90017. Operating 
rights sought to be controlled and 
merged: General commodities, with cer¬ 
tain specified exceptions, and numerous 
other specified commodities* as a com¬ 
mon carrier, over regular and irregular 
routes, from, to and between specified 
points in the States of California. Ari¬ 
zona. Texas, New Mexico. Nevada, Okla¬ 
homa, Missouri, Kansas. Illinois, Arkan¬ 
sas, Tennessee. Indiana, Nebraska, Iowa, 
Utah, Idaho. Montana. Oregon, Colo¬ 
rado, Wyoming, Ohio, Alabama. Florida 
Louisiana, Maryland, Mississippi. Wash¬ 
ington. Georgia, Michigan. North Da¬ 
kota, Pennsylvania, South Dakota, and 
Vermont, with certain restrictions, serv¬ 
ing various Intermediate and off-route 
points, over alternate routes for operat¬ 
ing convenience only, as more specifi¬ 
cally described in Docket No. MC-8948 
and Sub numbers thereunder. This no¬ 
tice does not purport to be a complete 
description of all of the operating rights 
of the carrier Involved. The foregoing 
summary is believed to be sufficient for 
nature and extent of this carrier's op¬ 
erating lights, without stating, in full 
the entirety thereof. Vendee Is author¬ 
ized to operate os a common carrier in 
Alabama, Arkansas. Connecticut. Dela¬ 
ware, The District of Columbia, Florida, 
Georgia. Illinois. Indiana, Iowa. Kan¬ 
sas. Kentucky, Louisiana, Maine, Mary¬ 
land, Massachusetts. Michigan, Minne¬ 
sota, Mississippi. Missouri. Nebraska 
New Hampshire, New Jersey, New York 
North Carolina, Ohio. Oklahoma. Penn¬ 
sylvania, Rhode Island. South Carolina 
Tennessee. Texas, Virginia, West Vir¬ 
ginia, and Wisconsin. Application ha* 
been filed for temporary authority under 
section 210a(b). 

(Amended) Notice 

Star Lake Railroad Company* 80 Ea*t 
Jackson Boulevard, Chicago, Illinois 
60604, represented by Mr. Harvey Hus¬ 
ton, 80 East Jackson Boulevard. Chicago, 
Illinois 60604. hereby gives notice that 
on the 9th day of November, 1976, it 
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filed with the Interstate Commerce Com¬ 
mission at Washington, D C., an amended 
application under section 1(18) of the 
Interstate Commerce Act for an order 
approving and authorizing the construc¬ 
tion and operation of a line of railroad 
in the State of New Mexico, in McKin¬ 
ley and San Juan Counties, a distance 
of approximately $2 miles, which appli¬ 
cation is assigned Finance Docket No. 
28272, and previously published In the 
Federal Register, S ptember 23, 1978, 
on page 41820. 

The route will begin at a connection 
on the existing line of The Atchison, 
Topeka Santa Fe Railway Company’s 
Albuquerque Division near Baca (Rail¬ 
road name for Prewitt); thence in a 
southeasterly direction around Haystack 
Mountain; thence northward for about 
20 miles to the Continental Divide; 
thence northeasterly along the Divide 
for about 20 miles; thence northwesterly 
about 10 miles to Tucker Gap; thence 
north 5 miles through the Pueblo Pin¬ 
tado Canyon to a Junction point of the 
line (Star Lake Junction), the right fork 
branching to the southeast for about 10 
miles terminating in the Star Lake area 
of McKinley County, and the left fork 
from the Junction branching to the 
northwest for about 10 miles terminat¬ 
ing in the Oallo Wash area of San Juan 
County. The line will not pass through 
any incorporated city or village. 

In the opinion of the applicant, the 
granting of the authority sought will not 
constitute a major Federal action signifi¬ 
cantly affecting the quality of the human 
environment within the meaning of the 
National Environmental Policy Act of 
1969. In accordance with the Commis¬ 
sion’s regulations (49 CFR 1100.250) in 
Fx Parte No. 55 (Sub-No. 4). Implemen¬ 
tation — National Environmental Policy 
Act . 1969 . 352 ICC. 451 (1976), any pro¬ 
tests may include a statement indicating 
the presence or absence of any effect of 
the requested Commission action on the 
quality of the human environment. If 
any such effect is alleged to be present, 
the statement shall Indicate with specific 
data the exact nature and degree of the 
anticipated impact. See Implementa¬ 
tion — National Environmental Policy 
Act, 1969 . supra, at p. 487, 

Pursuant to the provisions of the Inter¬ 
state Commerce Act, as amended, the 
proceeding will be handled without pub¬ 
lic hearings unless comments in support 
or opposition on such application are 
filed with the Secretary, Interstate Com¬ 
merce Commission. 12th and Constitu¬ 
tion Avenue, NW., Washington, D.C. 
20423. and the aforementioned counsel 
for applicant, within 30 days after the 
date of first publication in a newspaper 
of general circulation. Any Interested 
person is entitled to recommend to the 
Commission that it approve, disapprove, 
or take any other specified action with 
respect to such amended application. 

Star Lake Railroad Company 

Operating Rigiits Applications Directly 
Related to Finance Proceedings 

notice 

The following operating rights appli¬ 
cation (s) are filed in connection with 


pending finance applications under sec¬ 
tion 5(2) of the Interstate Commerce 
Act, or seek tacking and/or gateway 
elimination in connection with transfer 
applications under section 212(b) of the 
Interstate Commerce Act. 

An original and two copies of protests 
to the granting of the authorities must 
be filed with the Commission on or before 
February 7. 1977. Such protests shall 
comply with Special Rule 247(d) of the 
Co mmiss ion’s General Rules of Practice 
(49 CFR 1100.247) and include a concise 
statement of protestont’s interest in the 
proceeding and copies of its conflicting 
authorities. Verified statements in oppo¬ 
sition should not be tendered at this time. 
A copy of the protest shall be served con¬ 
currently upon arplicant’s representa¬ 
tive. or applicant if no representative is 
named. 

Each applicant states that there will be 
no significant effect on the quality of the 
human environment resulting from ap¬ 
proval of its application. 

No. MC 21572 (Sub-No. 3). filed De¬ 
cember 6. 1978. Applicant: SCHIPPER’S 
EXPRESS. INC., 11425 Williamson Road, 
Cincinnati, Ohio 45241. Applicant’s rep¬ 
resentative: Richard L. Goodman. 8 East 
Broad Street. Columbus. Ohio 43215. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular fc 
irregular routes, transporting: (I) Ir¬ 
regular routes: General commodities . be¬ 
tween Cincinnati. Ohio, on the one hand, 
and. on the other, points In Ohio. The 
purpose of this portion of the application 
is to convert applicant’s Certificate of 
Registration to a Certificate of Public 
Convenience and Necessity. (II) Regular 
routes; general commodities, between 
Cincinnati. Ohio and Cleveland. Ohio: 
(a) From Cincinnati north over Inter¬ 
state Highway 71 to Cleveland and re¬ 
turn over the same mite: (b> from Cin¬ 
cinnati north over Interstate Highway 71 
to its Junction with Interstate Highway 
271, thence east over Interstate Highway 
271 to its junction with Interstate High¬ 
way 77. thence north over Interstate 
Highway 77 to Cleveland and return over 
the same route; and (c) From Cincinnati 
north over Interstate Highway 71 to its 
junction with Cincinnati Highway 18, 
thence east over Cincinnati Highway 18 
to its junction with Interstate Highway 
77. thence north over Interstate Highway 
77 to Cleveland and return over the same 
route; (2) between Cincinnati and 
Columbus. Ohio: (a) From Cincinnati 
north over Interstate Highway 71 to 
Columbus and return over the same 
route; and (b) From Cincinnati north 
over U.S. Highway 42 to Its Junction 
with UB. Highway 40. (or Interstate 
Highway 70). thence east on 0.8. High¬ 
way 40 (or Interstate Highway 70) to 
Columbus and return over the same 
route; (3) between Cincinnati. Ohio and 
Portsmouth. Ohio: *Tom Cincinnati 

east over U S. Highway 50 to Its junction 
with U8. Highway 23. thence south on 
U 8. Highway 23 to Portsmouth and re¬ 
turn over the same route. 

(b) From Cincinnati east over Cin¬ 
cinnati Highway 32 to its Junction with 
Cincinnati Highway 247. thence south on 
Cincinnati Highway 247 to Its Junction 


with Cincinnati Highway 125, thence 
east on Cincinnati Highway 125 to its 
junction with UB. Highway 52. thence 
east on U.S. Highv. ay 52 to Portsmouth 
and return over the same route; <c> 
From Cincinnati east over Cincinnati 
Highway 125 to its Junction with US. 
Highway 52. thence east on UB. Highway 
52 to Portsmouth ar.d return over the 
same route; <d) From Cincinnati cast 
over UB. Highway 52 to Portsmouth and 
return over the same route; (e) From 
Cincinnati east over Cincinnati Highway 
125 to its Junction with UB. Highway 68. 
thence south over UB. Highwny 68 to its 
junction with Cincinnati Highway 353, 
thence east over Cincinnati Highway 353 
to its junction with Cincinnati Highway 
125. thence east over Cincinnati Highway 
125 to its junction with UB. Highway 52, 
thence east on UB. Highway 52 to Ports¬ 
mouth and return over the same route; 
and (f) From Cincinnati east over UB. 
Highway 22 to Its Junction with US. 
Highway 23, thence south over US. 
Highway 23 to Portsmouth agd return 
over the same route; (4) between Cin¬ 
cinnati and Toledo. Ohio: From Cin¬ 
cinnati north over Interstate Highway 75 
to Toledo and return over the same 
route; (5) between Columbus and Circlc- 
viUe, Ohio: From Columbus south over 
UB. Highway 23 to ClrcleviUe and return 
over the same route; (6) between Cin¬ 
cinnati and ClrcleviUe. Ohio: (a) From 
Cincinnati north over UB. Highway 22 
to ClrcleviUe and return over the same 
route; <b) From Cincinnati north over 
Interstate Highway 71 to its junction 
with U.S. Highway 35. thence east over 
US. Highway 35 to its Junction with 
UB. Highway 22. thence east over U S. 
Highway 22 to ClrcleviUe. and return 
over the same route; and (c) From Cin¬ 
cinnati north over Interstate Highwny 71 
to its Junction with Cincinnati Highway 
73; thence east over Cincinnati Highway 
73 to its junction with U S. Highway 22, 
thence east on UB. Highway 22 to Clrclc- 
ville and return over the same route: (7) 
between Cleveland, and Ravenna. Ohio: 
From Cleveland south over Cincinnati 
Highway 14 to Ravenna and return over 
the same route: (8) between Cincinnati 
and Ravenna. Ohio. 

(a) From Cincinnati north over Inter¬ 
state Highway 71 to Its Junction with 
Interstate Highway 76. thence east over 
Interstate Highwny 76 to Its junction 
with Cincinnati Highway 44. thence 
north over Cincinnati Highway 44 to 
Ravenna and return over the same 
route; (b) From Cincinnati north over 
Interstate Highway 71 to its Junction 
with US. Highway 30, thence east over 
U S. Highway 30 to Its Junction with In¬ 
terstate Highway 77. thence north over 
Interstate Highway 77 to its Junction 
with Interstate Highway 78. thence east 
on Interstate Highway 76 to its Junction 
with Cincinnati Highway 44. thence 
north over Cincinnati Highway 44 to 
Ravenna and return over the same 
route; (9) between Cincinnati, and Day- 
ton, Ohio: (a) From Cincinnati north 
over Interstate Highway 75 to Dayton 
and return over the same route; (b) 
From Cincinnati north over UB. High¬ 
way 42 to its Junction with U S. Highway 
35, thence west over U.S. Highway 35 to 
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Dftvton and return over the same route; 
<c> From Cincinnati north over Cin¬ 
cinnati Highway 4 to Hamilton. Ohio, 
thence continuing north over Cincinnati 
Highway 4 to Middletown, thence north 
over Cincinnati Highway 4 to Dayton 
and return over the same route; <d) 
From Cincinnati north over Cincinnati 
Highway 4 to Hamilton. Ohio, thence 
continuing north over Cincinnati High¬ 
way 4 to Middletown, thence north over 
Cincinnati Highway 73 to its Junction 
with Interstate Highway 75. thence 
north over Interstate Highway 75 to 
Dayton and return over the same route; 
<e) From Cincinnati north onU£. High¬ 
way 127 to Hamilton, thence north over 
Cincinnati Highway 4 to Middletown, 
thence east over Cincinnati Highway <3 
to Franklin, thence north over Inter¬ 
state Highway 75 to Dayton and return 
over the same route. 

<f) From Cincinnati north over In¬ 
terstate Highway 75 to its Junction 
with Cincinnati Highway 122. thence 
west over Cincinnati Highway 122 to 
Middletown. Ohio, thence north over 
Cincinnati Highway 4 to Germantown. 
Ohio, thence west over Cincinnati 725 
to Gratis. Ohio, thence north over Cin¬ 
cinnati Highway 122 to Eaton. Ohio, 
thence north over U S. Highway 127 to 
Celina. Ohio, thence east over U.S. 
Highway 33 to Its Junction with Cin- 
cinati Highway 66. thence south over 
Cincinnati Highway 66 to its Junction 
with Interstate Highway 75. thence 
south over Interstate Highway 75 to 
Dayton and return over the same 
route; and <g) From Cincinnati north 
over Interstate Highway 75 to its Junc¬ 
tion with Cincinnati Highway 122, 
thence west over Cincinnati Highway 122 
to Middletown, Ohio, thence north over 
Cincinnati Highway 4 to Germantown. 
Ohio, thence west over Cincinnati 
Highway 725 to Oratls. Ohio, thence 
north over Cincinnati Highway 122 to 
Eaton. Ohio, thence north over U.S. 
Highway 127 to Celina. Ohio, thence 
east over U.S. Highway 33 to Wapa- 
koncta. Ohio, thence south over Inter¬ 
state Highway 75 to Dayton and return 
over the same route; (10) between 
Xenia, and Fairborn. Ohio: From 
Xenia north over Cincinnati Highway 
235 to Fairborn and return over the 
same route; (11) between Xenia. Ohio 
and Springfield. Ohio: From Xenia 
north over U.S. Highway 68 to Spring- 
held and return over the same route; 
(12) between Cincinnati and Lebanon. 
Ohio: From Cincinnati north over U.8. 
Highway 42 to Lebanon and return 
over the same route; and <b) From 
Cincinnati west over Interstate High¬ 
way 275 to it & Junction with Cincinnati 
Highway 128, thence north over Cincin¬ 
nati Highway 128 to Its Junction with 
U-S. Highway 27, thence north over U.8. 
Highway 27 to its Junction with Cin¬ 
cinnati Highway 73. thence east over 
Cincinnati Highway 73 to its Junction 
with U.S. Highway 127, thence north 
over U-8. Highway 127 to Eaton. Ohio, 
thence south over U.S. Highway 127 to 
its Junction with U-8. Highway 73. 


thence cast over UJ3. Highway 73 to 
its junction with U.S. Highway 42. 
thence south over U.S. Highway 42 to 
Lebanon and return over the same 
route; (13) between Cincinnati and 
Lima. Ohio: From Cincinnati north on 
Interstate Highway 75 to Lima and re¬ 
turn over the same route, serving the 
oll-routc points in Mason. Monroe. 
Lebanon. Middletown, Franklin. Mi- 
amisburg, West Carrollton, Vandalia. 
Tipp City. Troy. Plqua. Sidney, and 
Wapakoneta; (14) between Cincinnati 
and Sidney. Ohio. 

<a) From Cincinnati north over In¬ 
terstate Highway 75 to Sidney and re¬ 
turn over the same route; and <b) 
From Cincinnati north over Interstate 
Highway 75 to its Junction with UJS. 
Highway 40. thence cast over U6. 
Highway 40 to Springfield, Ohio, 
thence north over U.S. Highway 68 to 
Bcllefontalne, Ohio, thence west over 
Cincinnati Highway 47 to Sidney and 
return over the same route; U5> be¬ 
tween Cincinnati and Piqua, Ohio: (a) 
From Cincinnati north over Interstate 
Highway 75 to Piqua and return over 
the same route; and (b) From Cincin¬ 
nati north over Interstate Highway 75 
to its Junction with U JB. Highway 40. 
thence east over U.S. Highway 40 to 
Springfield. Ohio, thence north on U.S. 
Highway 68 to Urbana, Ohio, thence 
west on U.S. Highway 36 to Piqua and 
return over the same route; (16) be¬ 
tween Cincinnati, and Fremont. Ohio: 
<a> From Cincinnati north over Inter¬ 
state Highway 75 to Findlay. Ohio, 
thence east over Cincinnati Highway 
12 to its Junction with Cincinnati High¬ 
way 53. thence north over Cincinnati 
Highway 53 to Fremont and return 
over the same route: (b) From Cincin¬ 
nati north over Interstate Highway 75 
to its Junction with Cincinnati High¬ 
way 18. thence west over Cincinnati 
Highway 18 to its Junction with Cin¬ 
cinnati Highway 65. thence north over 
Cincinnati Highway 65 to its Junction 
with U-8. Highway 6. thence east over 
UB. Highway 6 to Fremont and return 
over the same route; (c) From Cincin¬ 
nati north over Interstate 75 to Lima. 
Ohio, thence north over Cincinnati 
Highway 65 to Ottawa, Ohio, thence 
north over Cincinnati Highway 109 to 
Hamler. Ohio, thence east over Cincin¬ 
nati Highway 18 to its Junction with 
Cincinnati Highway 65. thence north 
over Cincinnati Highway 65 to its junc¬ 
tion with U.S. Highway 6. thence east 
over UJS. Highway 6 to Fremont and 
return over the same route; and <d) 
From Cincinnati north over Interstate 
Highway 71 to Columbus, Ohio, thence 
north over U.S- Highway 23 to Fos- 
toria. Ohio, thence east over Cincin¬ 
nati Highway 12 to its junction with 
Cincinnati Highway 53, thence north 
over Cincinnati Highway 53 to Fre¬ 
mont and return over the same route. 

(17) between Cincinnati, Ohio and 
Bcllefontalne, Ohio; (a) From Cincin¬ 
nati north over Interstate Highway 75 
to its junction with Cincinnati Highway 
47. thence east over Cincinnati Highway 


47 to Bellefontalne, and return over the 
same route; (b) From Cincinnati north 
over Interstate Highway 75 to Dayton 
Ohio, thence north over Cincinnati 
Highway 4 to its Junction with U.8 
Highway 68. thence north over U.S 
Highyaw 68 to Beliefontalnc and return 
over the same route; and (c) From Cin¬ 
cinnati north over Interstate Highway 
71 to its Junction with Interstate High¬ 
way 270. thence north over Interstate 
Highway 270 to its Junction with US 
Highway 33, thence north over U.S 
Highway 33 to its junction with Cin¬ 
cinnati Highway 540, thence west over 
Cincinnati Highway 540 to Bellefon¬ 
talne and return over the same route 
and < 18) between Cincinnati, and Wapa- 
k one la, Ohio: <a) From Cincinnati 
north over Interstate Highway 75 to its 
Junction with U.8. Highway* 36, theme 
east over U.S. Highway 36 to Urbana 
Ohio, thence north over U.S l 
68 to Bellefontalne, Ohio, thence west 
over U.8. Highway 33 to Wapakoneta 
and return over the same route; and 
<b> From Cincinnati north over Inter¬ 
state Highway 75 to Wapakoneta and 
return over the same route. On all 
routes. (1) through (18) above, serving 
all intermediate points. The purpose of 
tills portion of the application is to con¬ 
vert a portion of the above irregular 
route authority to regular routes. 

Note. —Thin U a matter directly related 
to a Section 6(2) finance proceeding In Mt 
P-13030 published in the PacovaiAi. Rvcxrmi 
issue of December 16, 1076. If a bearing In 
deemed ncccmary. the applicant requent* it 
he held at Columbus. Ohio. 

No. MC 68860 (8ub-No. 23). filed No¬ 
vember 23, 1976. Applicant: RUSSELL 
TRANSFER. INCORPORATED. 444 
Glenmore Drive. Salem, Va. 24153. Ap¬ 
plicant's representative: Daniel B. John¬ 
son. 1123 Munsey Building. 1329 E 
Street, N.W., Washington. D.C. 20004 
Authority sought to operate as a com- 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: General 
commodities (except classes A and B ex¬ 
plosives, household goods, commodities 
in bulk, and commodities which because 
of size and weight require the use of 
special equipment). (1) between points 
in Kanawha County. W. Va. on the one 
hand, and, on the other, points in West 
Virginia: and (2) between Roanoke. Vo. 
on the one hand, and. on the other, 
points in West Virginia. 

Note,— The purpose of thin application U 
to convert a Certificate of Registration to 
a Certificate of Public Convenience and Ne- 
reMilty. Applicant also seek* to eliminate the 
Kanawha County gateway no ax to provide a 
through service between Roanoke, Va, on 
the one hand. and. on the other, point* in 
West Virginia. Thin K a matter directly re¬ 
lated to a Section 6(2) finance proceeding 
In MC-F-JS042, published in the Fkderai 
R jccirrm Issue of December 16, 1076. If a 
hearing is deemed necessary, the applicant 
requests It be held at Roanoke, Va. 

No. MC 95336 (Sub-No. 8). filed De- 
ccraber 3. 1976. Applicant: J. B. WIL¬ 
LIAMS EXPRESS. INC., 120 Apollo 
Street. Brooklyn. N.Y. 11222. Applicant * 
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representative: Bruce J Robbins. One 
Lefrak City Pinza, Flushing. N.Y. 11368. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: <1> General com* 
niodittes < except those of unusual value. 
Classes A and B explosives, household 
floods as defined by the Commission, 
commodities in bulk and those requiring 
pecial equipment), <a» between points 
in Essex. Hudson and Union Counties. 
NJ., and those in that part of Middlesex 
County. N.J., on the one hand. and. on 
the other. New York and Yonkers. N Y., 
and points In Nassau County. N.Y. The 
purpose of this filing is to eliminate the 
gateway of New York. N.Y. ib> between 
New York and Yonkers. N.Y., and points 
in Nassau County. N.Y., on the one 
hand. and. on the other. New York. N.Y., 
Philadelphia. Pa , and Camden, N.J. The 
purpose of this filing is to eliminate the 
alternate gateways of Essex, Hudson. 
Union and Middlesex Counties. NJ. 12 > 
general commodities (except those of un¬ 
usual value. Classes A and B explosives, 
household goods as defined by the Com¬ 
mission, livestock, commodities in bulk 
and commodities requiring special equip¬ 
ment) . between New York and Yonkers. 
N.Y.. and points in Nassau County. N.Y.. 
on the one hand, and. on the other. New 
York. N.Y., and points in Nassau, Orange, 
Westchester. Putnam. Dutchess. Rock¬ 
land, Ulster. Sullivan and Delaware 
Counties. N.Y., and those in Fairfield 
County, Conn, and Berks. Lehigh and 
Northampton Counties, Pa. The purpose 
of this filing is to eliminate the alternate 
gateways of Union or Middlesex Coun¬ 
ties, N.J. 

Non.—ThU U a matter directly related to 
m section 6(2) finance proceeding In MC- 
1M3050 published In the Fcdkral Hcctsrni 
!a»ne of December 23. 1976. If a hearing t* 
deemed neceaaary. the applicant request* it 
be held at New York. N.Y. 

Abandonment Applications 

NOTICE OP FINDINGS 

Notice is hereby given pursuant to sec¬ 
tion la<6) (a> of the Interstate Commerce 
Act that orders have been entered in 
the following abandonment applications 
which are administratively final and 
which found that subject to conditions 
the present and future public conven¬ 
ience and necessity permit abandonment. 

A Certificate of Abandonment will be 
is*ued to the applicant carriers on or be¬ 
fore February 7. 1977. unless the instruc¬ 
tions set forth in the notices are followed. 

(Docket No. AB 26 (Sub-No 9) | 

Southern Railway Company Abandon¬ 
ment of Operations Betw een Atlanta 

Junction. Oa.. and Piedmont. Ala. 

NOTICE OF FINDINGS 

Notice Is hereby given pursuant to sec¬ 
tion la(6) (a) of the Interstate Com¬ 
merce Act (49 U.S.C. la(6)(a>> that by 
an order entered on June 2, 1976. and 
the decision and order of the Commis¬ 
sion, Division 3, served November 29, 
1976, which affirmed and adopted the in¬ 
itial decision of the Administrative Law 


Judge entered on June 2. 1976. a finding, 
which is administratively final, was made 
stating that, subject to the conditions for 
the protection of railway employees pre¬ 
scribed by the Commission In Chicago, 
B. & Q. R. Co.. Abandonment. 257 LC.C. 
700. the present and future public con¬ 
venience and necessity permit the aban¬ 
donment of branch-line operations by the 
Southern Railway Company over Its Une 
of railroad in Floyd and Polk Counties. 
Georgia, and Cherokee and Calhoun 
Counties. Alabama, extending from mile¬ 
post 0.0 south of Rome. Georgia, known 
as Atlanta Junction. Georgia, to milepost 
35.8-N near Piedmont. Alabama, a dis¬ 
tance of 35.8 miles. A certificate of aban¬ 
donment will be issued to the Southern 
Railway Company based on the above- 
described finding of abandonment, on 
or before February 7. 1977. unless on or 
before February 7, 1977, the Commission 
further finds that: 

<1* A financially responsible person 
(including a government entity) has 
offered financial assistance (in the form 
of a rail service continuation payment) 
to enable the rail service involved to be 
continued; and 

(2) It is likely that such proffered 
assistance would: 

(a) Cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost of 
providing rail freight service on such line, 
together with a reasonable return on the 
value of such Une. or 

<b> Cover the acquisition cost of all or 
any portion of such line of railroad. 

If the Commission so finds, the issu¬ 
ance of a certificate of abandonment will 
be postponed for such reasonable time, 
not to exceed 6 months, os Is necessary to 
enable such person or entity to enter into 
a binding agreement, with the carrier 
seeking such abandonment, to provide 
such assistance or to purchase such Une 
and to provide for the continued opera¬ 
tion of rail services over such Une. Upon 
notification to the Commission of the 
execution of such an assistance or acqui¬ 
sition and operating agreement, the Com¬ 
mission shall postpone the issuance of 
such a certificate for such period of time 
os such an agreement (including any\ 
extensions or modifications) is In effect. 
Information and procedures regarding 
the financial assistance for continued 
rail service or the acquisition of the in¬ 
volved raU Une are contained in the No¬ 
tice of the Commission entitled “Pro¬ 
cedures for Pending RaU Abandonment 
Cases” published In the Federal Regis¬ 
ter on March 31. 1976, at 41 FR 1369L 
All interested persons are advised to fol¬ 
low the Instructions contained therein as 
well as the instructions contained in the 
above-referenced order. 

(Docket No. AB-55 (Sub-No. 3) | 

Seaboard Coast Line Railroad Company 

Abandonment Between Malmo and 

Whiteville, North Carolina 

NOTICE OF FINDINGS 

Notice is hereby given pursuant to 
section lA(6*(a) of the Interstate Com¬ 


merce Act *49 U.S.C. la<6> (a) (hat by 
order entered on October 26, 1976, a 
finding, which is administratively final, 
was made by the Administrative Uiw 
Judge, stating that, subject to the con¬ 
ditions for the protection of railway em¬ 
ployees prescribed by the Commission 
in Chicago. B. & Q R. Co.. Abandon¬ 
ment. 257 LC.C. 700. the present and fu¬ 
ture public convenience and necessity 
permit the abandonment by the Sea¬ 
board Coast Line Railroad Company of 
its Une of railroad lying between White¬ 
ville. Columbus County. North Carolina, 
and Malmo. Brunswick County, North 
Carolina, extending 32.18 miles from 
milepost 256.82 to milepost 289.60. A cer¬ 
tificate of abandonment will be issued to 
the Seaboard Coast Line RaUroad Com¬ 
pany based on the above-described 
finding of abandonment, on or before 
February 7. 1977. unless on or before 
February 7. 1977, the Commission further 
finds that: 

<1> A financially responsible person 
(including a government entity> has 
offered financial assistance (in the form 
of a rail service continuation payment! 
to enable the raU service Involved to be 
continued: and 

<2> It is likely that such proffered 
assistance would: 

<a> Cover the difference between the 
revenues which are attributable to such 
Une of railroad and the avoidable cost 
of providing rail freight service on such 
line, together with a reasonable return 
on the value of such Une. or 

<b> Cover the acquisition cost of all 
or any portion of such Une of raUroad. 

If the Commission so finds, the issu¬ 
ance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is nec¬ 
essary to enable such person or entity to 
enter Into o binding agreement, with 
the carrier seeking such abandonment, 
to provide such assistance or to pur¬ 
chase such line and to provide for the 
continued operation of rail services over 
such line. Upon notification to the Com¬ 
mission of the execution of such as¬ 
sistance or acquisition and operating 
agreement, the Commission shaU post¬ 
pone the Issuance of such a certificate 
for such period of time as such an agree¬ 
ment (including any extensions or mod¬ 
ifications) is in effect. Information and 
procedures regarding the financial as¬ 
sistance for continued rail sendee or the 
acquisition of the involved rail line are 
contained In the Notice of the Commis¬ 
sion entitled “Procedures for Pending 
Rail Abandonment Cases" published in 
the Federal Register on March 31, 1976. 
at 41 FR 13691. All interested persons are 
advised to follow' the instructions con¬ 
tained therein as well as the instructions 
contained in the abovc-rcfcrcnccd order. 

Motor Carrier Alternate Route 
Deviations 

notice 

The following letter-notices to operate 
over deviation routes for operating con¬ 
venience only have been filed with the 
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NOTICES 


Commission under the Deviation Ru les— 
Motor Carrier of Property (49 CFR 
1042.4<C) (11) >. 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Commission in the 
manner and form provided In such rules 
at any time, but will not operate to stay 
commencement of the proposed opera¬ 
tions unless filed on or before February 
7, 1977. 

Each applicant slates that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of its request. 

Motor Carriers or Property 

No. MC 52953 < Deviation No. 21). ETL 
WNC TRANSPORTATION COMPANY. 
132 Legion St.. Johnson City. Term. 
37601. filed December 23. 1976. Carrier 
proposes to operate as a common car¬ 
rier. by motor vehicle, of general com¬ 
modities, with certain exceptions, over a 
deviation route as follows: From Mon¬ 
roe, La., over Interstate Highway 20 to 
Dallas, Tex., and return over the same 
route for operating convenience only. 
The notice Indicates that the carrier is 
presently authorized to transport the 
same commodities, over a pertinent serv¬ 
ice route as follows: From Monroe. La . 
over U a Highway 165 to Bastrop. La., 
thence over Louisiana Highway 139 to 
Louisiana-Arkansas state line, thence 
over Arkansas Highway 81 to junction 
U S. Highway 65. thence over UJ5. High¬ 
way 65 to Pine Bluff. Ark., thence over 
U.S, Highway 270 to Junctkm Interstate 
Highway 30. thence over Interstate High¬ 
way 30 to Dallas. Tex., and return over 
the same route. 

Motor Carrier Alternate Routs 
Deviations 

kotxcs 

The following letter-notices to operate 
over deviation routes for operating con¬ 
venience only have been filed with the 
Commission under the Deviation Rules— 
Motor Carrier of Passengers (49 CFR 
1042.2(C)(9)). 

Protests against the use of any pro¬ 
poned deviation route herein described 
may be filed with the Commission in the 
manner and form provided in such rules 
at any time, but will not operate to stay 
commencement of the proposed opera¬ 
tions unless filed on or before February 
7. 1977. 

Each applicant states that there will 
be no significant effect on the quality of 


the human environment resulting from 
approval of its request. 

Motor Carriers or Passengers 

No. MC 55312 <Deviation No. 8>. CON¬ 
TINENTAL TENNESSEE LINES. INC., 
418 50th Avenue South. Nashville, Tenn. 
37203. filed December 21, 1976. Carrier’s 
representative: D. Paul Stafford. 1500 
Jackson St.. Suite 422. Dallas, Tex. 75201. 
Carrier proposes to operate as a common 
carrier, by motor vehicle, of passengers 
and their baggage, and express and 
newspapers in the same vehicle with pas¬ 
sengers. over a deviation route as fol¬ 
lows: Prom Shepherdsvllle. Ky.. over In¬ 
terstate Highway 65 to junction Ten¬ 
nessee Highway 25. thence over Ten¬ 
nessee Highway 25 to junction UB. 
Highway 31E at Gallatin. Tenn.. and 
return over the some route for oper¬ 
ating convenience only. The notice indi¬ 
cates that the carrier is presently au¬ 
thorized to transport passengers and the 
same property over a pertinent service 
route as follows: From Shephcrdsville. 
Ky., over Kentucky Highway 61 to Bos¬ 
ton, Ky , tlience over U.S. Highway 62 to 
Leitchfield. Ky.. thence over Kentucky 
Highway 259 to junction UB. Highway 
31W, thence over U S. Highway 31W to 
junction Kentucky Highway 101. thence 
over Kentucky Highway 101 to ScotU- 
ville. Ky.. thence over UJ5. Highway 31E 
to Gallatin. Tenn. and return over the 
same route. 

Motor Carrier Intrastate 
Application (g) 

notice 

The following application 1 for motor 
common carrier authority to operate in 
intrastate commerce seek concurrent 
motor carrier authorization in interstate 
or foreign commerce within the limits of 
the intrastate authority sought, pursuant 
to section 206<a)(6> of the Interstate 
Commerce Act. These applications are 
governed by Special Rule 245 of the 
Commission’s General Rules of Practice 
(49 CFR 1100.245), which provides, 
among other things, that protests and 
requests for information concerning the 
time and place oX State Commission 
hearings or other proceedings, any sub¬ 
sequent changes therein, and any other 
related matters shall be directed to the 
State Commission with which the appli¬ 
cation is filed and shall not be addressed 
to or filed with the Interstate Commerce 
Commission. 

Kansas Docket No. 7384M. filed De¬ 
cember 21. 1976 Applicant FRANCIS 


J. GORRELL. doing business as TOP- 
UFF TRUCK LINE, 746 North Santa Ft 
Safina. Karo. 67401. Applicant's repre¬ 
sentative. Paul V. Dugan. 2707 West 
Douglas, Wichita. Karo. 67213. Ccrtlfi- 
cate of Public Convenience and Necesalt> 
sought to operate a freight service 
follows: Transportation of (1) General 
commodities: (except thore of unusual 
value, and houscheW goods as defined by 
the Interstate Commerce CommlsMo 
and Classes A and B explosives). <a> to. 
from, and between Safina. Kansas or. 
the one hand, and Montrose. Kansas, on 
the other hand, serving the intermediate 
points of Rydnl. 8candia. Courtland. For 
moss, and the off-route points of Esbon 
Kackley and Norway, Kaxis., <b> Iron, 
the intersection of U.8. 81 and UB. 24 on 
present authorized route, north over UB 
81 to the intersection of UB. 81 and OB 
36; thence west over U.S. 36 to the inter¬ 
section of U.8. 36 and Kansas 181, them 
south over Kansas 181 to UB. 24 on pres¬ 
ent authority route, and return over the 
same route: (c) also as alternate route 
for operating conveniences only: from 
UB. 36 south over Kansas 14 to UB. 24 
on present route and return over $anv 
route and; <d> from UB. 36 south over 
Karoos 128 to UB. 24 on present author 
Ixed route and return over some route 
IL General commodities: (except tho*» 
of unusual value, and household goods as 
defined by the Interstate Ownmen e 
Commission and Classes A and B explo¬ 
sives). (a> to, from, and between Solum 
Kansas, on the one hand, and Barnan 
and Ada. Kansas, on the other hand. 
From Salina. Kans.. north on UB. 81 to 
the junction of Kansas 93. thence west 
to Minneapolis, Karo., thence west on 
unnumbered county rood to the junction 
of Kansas Highway 14 and return over 
same route. Intrastate, interstate and 
foreign commerce authority sought 
Hearing: Date, time and place sched¬ 
uled for Thursday, February 3, 1977, at 
10 am. at the District Court Conference 
Room. Saline County Courthouse, 300 
West Ash Street. Safina, Kans. Reques¬ 
tor procedural information should be ad¬ 
dressed to the Kansas State Office Build¬ 
ing. Topeka. Karo, and should not be 
directed to the Interstate Commerce 
Commission 

By the Commission. 

Robert L Qswalb. 

Secreturv 
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DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service 

[ 7 CFR Parts 1063.1070. 1078, and 
1079] 


| Docket No. AO-39&-A32, etc.J 


MILK IN THE DES 
CERTAIN OTHER 


MOINES. IOWA AND 
MARKETING AREAS 


Notice of Recommended Decision and Op¬ 
portunity To File Written Exceptions on 
Proposed Amendments to Tentative 
Marketing Agreements and to Orders 


) crK MuPUw «n» D*ck<t Nn. 

pen 


1077 XIi’lin'P. font a.. 

107W R*p*d»-Iow» Cfcy.. 

ium> North f-potml Iowil- 

10*1 Qu*l ClUrt-Dnlwa*. 


A0-26 KXi 
ACV7T7-A27 

AO-WV-AU 


Notice is hereby given of the Ming 
with the Hearing Clerk of this recom¬ 
mended decision with respect to proposed 
amendments to the tentative marketing 
agreements and orders regulating the 
handling of milk In the aforesaid mar¬ 
keting areas. 

Interested parties may file written ex¬ 
ceptions to this decision with the Hear¬ 
ing Clerk, United States Department of 
Agriculture. Washington. D C. 20250, on 
or before January 26. 1977. The excep¬ 
tions should be filed in quadruplicate. All 
written submissions made pursuant to 
this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours <7 CFR 1.27(b)). 

The above notice of filing of the deci¬ 
sion and of opportunity to file exceptions 
thereto is issued pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937. as amended <7 
U.B.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders <7 CFR Port 
900*. 

Preliminary Statement 


The hearing on the record of which the 
proposed amendments, as hereinafter set 
forth, to the tentative marketing agree¬ 


ments and to the orders as amended, were 
formulated, was conducted at Des 
Moines. Iowa, on March 29 to April 2. 
1976. pursuant to notice thereof which 
was issued on March 9, 1976 (41 FR 
10612>. 

The material issues on the record of 
the hearing relate to: 

1. Whether the handling of milk pro¬ 
duced for sale in the proposed merged 
marketing area is in the current of inter¬ 
state commerce, or directly burdens, ob¬ 
structs. or affects interstate commerce in 
milk or its products: 

2. Whether the aforesaid marketing 
areas should be Included under one order; 

3. Whether any proposed marketing 
area should be expanded to Include addi¬ 
tional territory In the States of Iowa, 
Illinois, and Missouri; and 

4. The appropriate provisions of any 
proposed merged order with respect to: 

(a> Milk to be priced and pooled; 

<b) Classification of milk; 

(c> Class prices, location adjustments, 
and the butterfat differential: 

(d> Distribution of proceeds to pro¬ 
ducers; and 

te> Administrative provisions. 

Findings and Conclusions 

The following findings and conclusions 
on the material issues are based on evi¬ 
dence presented at the hearing and the 
record thereof : 

1. Character of commerce . The han¬ 
dling of milk In the proposed Iowa mar¬ 
keting area is In the current of interstate 
commerce and directly burdens or affects 
Interstate commerce in milk and milk 
products. 

The proposed marketing area, desig¬ 
nated the ‘ Iowa marketing area." will In¬ 
clude the present marketing areas of 
Orders 63 (Quad Cities-Dubuque*. 70 
iCedar Rapids-Iowa City). 78 (North 
Central Iowa>. and 79 <Dcs Moines. 
Iowa>. and 22 other Iowa county s be¬ 
tween or adjacent to these four market¬ 
ing areas. 

Milk procurement in this area crosses 
state boundaries. During 1975, handlers 
regulated by the Quad Cities-Dubuque 
order procured milk in Iowa, Minnesota, 


Illinois, and Wisconsin, handlers regu¬ 
lated under the Cedar Rapids-Iowa City 
order procured milk in Iowa and Mlnne 
sola; handlers regulated under the Nortli 
Central Iowa order procured milk in 
Iowa. Minnesota, and Illinois; and han¬ 
dlers regulated under the Des Moines 
order procured milk in Iowa. Minnesota 
Illinois. Wisconsin, and Missouri. 

Handlers regulated under the Iowa 
orders dispose of fluid milk product') in 
neighboring states. Similarly, handle: 
regulated under Federal orders in neigh¬ 
boring states dispose of fluid milk prod¬ 
ucts in each of the Iowa marketing area 
In addition to the Interstate movement, 
of bulk milk or packaged fluid milk prod¬ 
ucts, there are numerous manufacturing 
plants within the proposed markcum: 
area that produce manufactured dairy 
products for sale hi other states. 

2. Need for merger of orders. Marketing 
conditions in the four separately regu¬ 
lated marketing areas under consider a 
Uon Justify merger of the orders regu¬ 
lating the handling of milk in these area * 

Federal regulation of milk marketing 
In the Iowa area was first initiated on 
October 1, 1930, with the establishment* 
of the Dubuque. Iowa, order. The Quad 
Cities order was established in 1940, fol¬ 
lowed by the Clinton. Iowa, order in 
1944. These three markets were merged 
into the Quad Cities-Dubuque order on 
January 1. 1961. The marketing area was 
expanded to Include the Illinois counties 
of Mercer and Henry on February 1 
1965. 

The Cedar Rapids-Iowa City order be¬ 
came effective on September 1. 1951. The 
marketing area has remained unchanged 
since its inception. 

The North Central Iowa order became 
effective on November 1, 1957. The mar¬ 
keting area was expanded on Decembe r 
i. 1959 and has not been modified since- 

that time. 

The Des Moines order was promulgated 
on October 1. 1958. The marketing ami 
has not been changed since then. 

The present marketing areas of the 
four Iowa orders and the proposed 
merged and expanded Iowa marketing 
area are shown on the following map 
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PROPOSED IOWA MARKETING AREA 




Presently t^re|uUU4 Area 


The merger of all four market* was 
proposed by Associated Milk Producers. 
Inc. (AMPI). Land OTakes, Inc. CLOL). 
Mid-America Dairymen, Inc. < MID-AM i, 
Mississippi Valley Milk Producers Asso¬ 
ciation <MVMPA>, and National Farm¬ 
ers Organization fNFO). These coopera¬ 
tive associations represent producers sup¬ 
plying milk to one or more of the four 
Iowa orders. 

There was no opposition expressed to 
merging the four markets. 

The basic reasons given by proponents 
for merging the several orders Include 
the following: <a> Overlap of Class I 
distribution. <b> overlap of procure¬ 
ment areas; and ic> changes in market 
structure and inaccessibility of markets 
to producer groups seeking to supply 
those markets. 

A. Overlap ot Clam I distribution. The 
range of distribution by regulated han¬ 
dlers has expanded greatly since these 
four orders were promulgated. The rea¬ 
sons for this expansion are varied, but 
generally can be attributed to the spread 
of urbanized areas, better roads, im¬ 
proved technology, economies of large 
*calc operation, and reciprocity of health 
standards. 


Included In Merged Order 


As handlers have extended their range 
of distribution, they have increasingly 
disposed of fluid milk products in the 
marketing areas of neighboring orders. 
In October 1795, only 52 percent of the 
packaged fluid milk products disposed of 
in the Order 63 marketing area came 
from handlers fully regulated under 
that order. Eighteen percent of the sales 
came from handlers regulated under Or¬ 
ders 70, 78. or 79, and the remaining 30 
percent came from handlers regulated 
under the Chicago Regional order < Order 
30). the St. Lou is-Ozark s order <Ordcr 
62). the Central Illinois order < Order 
50). the Southeastern Minnesota-North¬ 
ern Iowa order «Order 61). and the 
8 outhem Illinois order < Order 32). 

In the Cedar Rapfcfo-Iowa City market, 
68 percent of the packaged fluid milk 
products sold on routes during October 
1975 were disposed of by handlers fully 
regulated under Order 70. Eighteen per¬ 
cent of the sales were made by handlers 
regulated under Orders 63 and 79. while 
the remaining 14 percent were made by 
handlers regulated under Orders 30, 50. 
and 61. 

During the' same month, only 45 per¬ 
cent of the fluid milk products sold on 


routes in the North Central Iowa mar¬ 
keting area were made by handlers regu¬ 
lated under Order 78. Forty percent or 
the sales were made by handlers regu¬ 
lated under Orders 63, 70. and 79. and 
the remaining sales were made by han¬ 
dlers regulated under Orders 61 and 65 
(Nebraska-Western Iowa) 

In the Des Moines market, 87 percent 
of the packaged fluid milk products sold 
on routes came from fully regulated Or¬ 
der 79 handlers during March 1975. Five 
percent of the sales came from handlers 
regulated under Orders 63. 70, and 78, 
and the remaining 8 percent came from 
handlers regulated under Orders 30. 61, 
64 t Kansas City), and 65. 

The above figures indicate a substan¬ 
tial overlap of Class I route disposition 
by handlers regulated by each of the 
four Iowa orders. They illustrate that the 
four regulated areas have lost their 
identity as distinct markets and actually 
constitute one marketing area. 

Producers supplying a common mar¬ 
keting area should receive a common 
uniform price. As shown later, however, 
this has not been the case under the four 
separate orders. Merger of the four mar¬ 
kets will allow all producers supplying 
the single Iowa marketing area to share 
equally in the returns generated by that 
market. 

B. Overlap of procurement areas The 
procurement area for the four Iowa mar¬ 
kets Is largely confined to three crop 
reporting districts—the southern district 
In Minnesota and the northeastern and 
east central districts In Iowa In Decem¬ 
ber 1975, these three districts provided 
about 92 percent of the milk pooled under 
Order 63. 95 percent of the milk under 
Order 70. 79 percent of the milk under 
Order 78, and 52 percent of the milk 
under Order 79. The northeastern Iowa 
district alone, which consists of a block 
of 11 counties, accounted for 62 percent 
of the producer milk on Order 63. 60 per¬ 
cent of the milk on Order 70. 50 percent 
of the milk on Order 78. and 35 percent 
of the milk on Order 79. All of the pro¬ 
ponent cooperative associations have 
member producers in this district. 

When similarly located producers re¬ 
ceive different prices for their milk, or¬ 
derly marketing is threatened. Such cir¬ 
cumstances could result in a cooperative 
providing services at below cost to a 
handler to get its member producer* 
pooled on a particular market. (This 
would mean, in turn, non-uniform prices 
to handlers.) It could also result in 
changes in cooperative affiliation simply 
for tiie purpose of getting in a particular 
pool, or it could mean payments by one 
cooperative to another for the privilege 
of using the latter's pool plant as a pool¬ 
ing base. Fortunately, these things have 
not yet occurred to any great extent in 
the Iowa markets, although the potential 
for such disruption is certainly present 

Of the 19 cooperatives operating in the 
four Iowa markets in January 1976. five 
had producers on at least two of the 
markets. Three of these five cooperatives 
have more producer milk pooled on these 
four markets than the remaining 11 co¬ 
operatives combined. Because these 
larger cooperative* have followed a prac- 
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uce of "‘reblgndlng** r-tuiva * their 
producers, they have been able to miti¬ 
gate differences In order uniform prices 
by paying their producers a price that is 
competitive with that paid by other co¬ 
operatives in a particular area. The fact 
that such reblending has been taking 
place is evidence that the four separate 
marketing areas, in actuality, are not 
separate markets for different groups of 
producers. It is clear that orderly mar¬ 
keting can best be insured for the future 
by effecting uniform prices to producers 
supplying these markets by merging the 
four markets into a single marketing 
area. 

C. Market structure and accessibility. 
Substantial changes in the operations of 
milk handlers and cooperative associ¬ 
ations have modified the marketing of 
milk in the Iowa markets. These chang¬ 
es. which have been virtually continuous 
over the past 15 years < 1960-1975) # have 
affected dairy farmers’ participation In 
the returns for milk priced under these 
orders. 

One such change is the number of pool 
distributing plants. Fluid milk process¬ 
ing plants in these markets have become 
fewer in number, but generally larger 
in capacity. The decline Jn number of 
plants is shown in the following table: 

Tarj.h I.— Fool distributing plant*, 4 orders t 

December 1900, 1970, and 1976—S umber 

of pool distributing plants 


IWiwithrr- 


1M0 ICO | 97$ 


Ofrjrf No.: 

&t_ It 12 7 

70 _ S 3 3 

7ft_ « 6 5 

79... . 21 12 * 


TOUl.. 77 U 21 


The Iowa markets are somewhat 
unique in that in each of these markets 
a major pool distributing plant is owned 
by a cooperative association. Land O* 
Lakes operates a distributing plant lo¬ 
cated at Cedar Rapids that is regulated 
under Order 63; Mid-America Dairymen. 
Inc., operates Home Town Dairies, Inc., 
which is located at loan City and regu¬ 
lated by Order 70; Mississippi Valley 
Milk Producers Association operates 
Carnation Fresh Milk at Waterloo, Iowa, 
which is regulated by Order 78; and 
Prairie Farms Dairy. Inc., operates Flynn 
Dairy, which is located at Des Moines 
and regulated by Order 79. 

It is noteworthy that, while three of 
the major cooperatives have guaranteed 
entry ot the respective markets through 
such plants, they nevertheless have pro¬ 
posed merging the markets in the in¬ 
terest of stability and orderly marketing. 

The instability that can result from 
the separate markets is evident by the 
shifts in regulation of plants from one 
market to another In response to slight 
shifts in sales patterns. From January 
1971 through December 1975. for exam¬ 


ple, the Land OXakes plant at Cedar 
Rapids was regulated, in succession, for 

4 months under Order 63. 4 months un¬ 
der Order 78. 6 months under Order 63. 

5 months under Order 78. 10 months 
under Order 63, 2 months under Order 
78. 22 months under Order 63. one month 
under Order 78. and 6 months under Or¬ 
der 63. The Mid-America supply plant 
at Marion. Iowa, was regulated, in suc¬ 
cession. for 7 months under Order 70. 
one month under Order 79. one month 
under Order 70. 4 months under Order 
63. 2 months under Order 70. one month 
under 63. one month under Order 70. 2 
months under Order 63, 8 months under 
Order 70, 2 months under Order 63. one 
month under Order 70. 2 months under 
Order 63. and 28 months under Order 70. 
Another Mid-America supply plant, at 
Sully. Iowa, has been regulated under all 
four Iowa orders at various times from 
1971 through 1975. 

These shifts in regulation demonstrate 
the small size of the markets involved to 
the increasingly widespread distribution 
of sales by handlers. It is. indeed, unusu¬ 
al for a plant located in one marketing 
area—the Land OT^akes plant at Cedar 
Rapids—to be alternately regulated in 
two other marketing areas. The shifts in 
regulation also underscore the common 
procurement area for these markets, 
which is evident by the fact that a single 
supply plant has at various times sup¬ 
plied enough milk to each of the four 
markets to be regulated under each or¬ 
der. 

With the major distributing plants un¬ 
der Orders 63. 70. and 78 operated by 
cooperative associations, the access to 
these markets by other cooperatives has 
been limited. -As a result, in December 
1975, there were only 3 co-ops marketing 
milk under Order 70, 3 co-ops market¬ 
ing milk under Order 63. and 6 co-ops 
marketing milk under Order 78. By con¬ 
trast. there were 12 co-ops marketing 
milk under Order 79 in December 1975. 
Although Prairie Farms Dairy. Inc., a 
cooperative, operates a large distributing 
plant under Order 79. it relies on other 
cooperatives to furnish a supply of milk. 

While a merged order will not neces¬ 
sarily increase access to the cooperatives' 
pool distributing plants, it will, in com¬ 
bination with the pooling standards 
adopted herein, provide greater access to 
the market as a whole and will allow 
more equitable sharing of the returns 
available from the four separate mar¬ 
kets. 

Market structure and marketing prac¬ 
tices are important in evaluating the 
effect of separate order regulations com¬ 
pared to a single order for the entire 
area. This is illustrated in the compari¬ 
son of the proportions of milk supplies 
used in Class I in the several order mar¬ 
kets. Specifically, in the Cedar Rapids- 
Iowa City and North Central Iowa mar¬ 
kets. there Is a substantially higher pro¬ 
portion of milk supplies used in Class I 
than in the other two markets, as shown 
in Table 2. 
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Orders 70 and 78. which in each case 
had only three pool distributing plants 
in December 1975 compared to 7 and 8 
for Orders 63 and 79. experienced sig¬ 
nificantly higher Class I utilizations than 
did Orders 63 and 79. This reflects the 
limited access to these two markets. In 
the case of Order 78. which Is an indi¬ 
vidual handler pool, it also reflects each 
handler's incentive to keep reserve milk 
supplies to a minimum, thereby main¬ 
taining a high Class I utilization and a 
high uniform price to his producers. (In 
an individual handler pool market, each 
handler pays producers a uniform price 
based on the utilization in his plant, 
rather than the market s average utiliza¬ 
tion value.) 

The effect of different Class I utiliza¬ 
tions on returns to producers under the 
four orders is manifested through the 
uniform price. The average uniform 
prices for the years 1971 through 1975 
for the four orders are shown In Table 3. 
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Even though the Class I differentials 
of Orders 70 and 78 are only $1.33 and 
$1.25, respectively, compared to $1.40 and 
$1.33 for Orders 79 and 63. the uniform 
prices of Orders 70 and 78 have generally 
been significantly higher than the uni¬ 
form prices of Orders 63 and 79. This is 
due to the higher Class I utilizations of 
these markets. 

The uniform price differences among 
the four orders have not been conducive 
to orderly marketing. The four orders 
In their present form have failed to pro¬ 
vide dairy fanners with the opportunity 
to share equally In market returns, even 
though the bulk of the Orade A milk 
pooled la situated in the same general 
area and is available to all of the four 
markets. 

The aforementioned overlap in Class I 
distribution, the overlap in procurement 
area, and the inability of producers in 
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this area to share equally in the returns 
from this common sales and procurement 
area indicate a need for modification of 
the form of order regulations. Hie sep¬ 
arate regulations for Orders 63, 70. 78. 
tuid 79 are not achieving a proper dis¬ 
tribution of returns from these markets 
among the milk supplies immediately to 
them. As a result, there arc disparities 
in conditions affecting producers market¬ 
ing their milk under the several orders 
which will likely result in disorderly 
marketing conditions if the orders are 
maintained in their present form. Since 
roughly half of the milk in Iowa is still 
manufacturing grade milk, the situation 
will become increasingly severe as pro¬ 
ducers of manufacturing grade milk 
convert to Grade A and seek a market 
outlet. 

Producers can be expected to sell their 
milk on that market which returns the 
)Ugliest price. In the Iowa markets, this 
has not been possible because there are 
certain barriers to market entry. These 
barriers include: cl) The limited number 
of pool distributing plants through which 
to pool milk • especially In the Cedar Rap* 
lds-Iowa City and North Central Iowa 
markets); (2) the fact that cooperative 
associations operate most of the major 
pool distributing plants: <3> the Individ* 
ual handler pool in the North Central 
Iowa market (which discourages the 
pooling of reserve milk supplies because 
that results in a lower uniform price for 
the handler pooling the milk); (4) tra¬ 
ditional supply patterns < which impede 
entry of new cooperative associations on 
the market); and <5» the pooling stand¬ 
ards now in the separate orders < which, 
of necessity, limit the pooling of milk to 
that milk associated with distributing 
Plant outlets in the respective markets >. 

Merger of the four orders will remove 
the basic problem of nonuniform shar¬ 
ing of market proceeds among all of the 
Grade A producers in this area. It will 
also promote greater efficiency in the 
moving and handling of milk. Present 
efforts of cooperative associations and 
handlers to pool on these markets the 
milk produced in associated production 
areas have, at times. Involved movements 
unrelated to economical supply systems 
for a particular market. This is particu¬ 
larly true in the case of supplies moved 
to more distant markets for lack of a 
pooling outlet in Iowa. In conjunction 
with the pooling standards adopted here¬ 
in. the merged order will provide a broad¬ 
er base for pooling Grade A milk supplies 
produced w ithin and close to the pro¬ 
posed marketing area and will reduce 
uneconomic milk handling resulting from 
cooperatives attempting to maintain or 
adjust levels of Class I utilization In in¬ 
dividual markets. 

3. Additional territory to be regulated. 
The merged Iowa marketing area should 
include additional unregulated territory 
comprised of 22 Iowa counties, including 
Limi and Johnson Counties, part of 
which arc now regulated. 

AMPI, LOL. MID-AM, and MVMPA 
•hereinafter referred to as Proponent 
No. 1) proposed the inclusion of 18 un¬ 
regulated counties (including Linn and 


Johnson). The territory extends from 
Clayton County in northeastern Iowa to 
the Missouri border and includes the 
counties of Clayton. Delawrarc. Renton. 
Linn. Jones. Pow'cahiek. Iowa. Johnson. 
Cedar. Keokuk. Washington. Louisa, Jef¬ 
ferson. Henry. Des Moines. Davis. Van 
Buren, and Lee. 

NFO also proposed inclusion of these 
18 counties and also Allamakee County in 
northeastern Iowa. In addition. NFO 
proposed inclusion of 12 counties to the 
west of Orders 78 and 79. These counties 
Include Dickinson. Emmet. Clay. Palo 
Alto. Buena Vista, Pocahontas, Calhoun. 
Carroll. Audubon, Adams. Taylor, and 
Ringgold. At the hearing. NFO suggested 
that Dickinson, Emmet. Clay, and Palo 
Alto Counties should not be included in 
the Iowa marketing area but should be 
reserved for inclusion in the Nebraska- 
Western Iowa marketing area or any 
merged order including that market. 
However, in its brief. NFO stated that 
these four counties should be included 
in the Iowa marketing area. 

A third proposal regarding marketing 
area was submitted by Beatrice Foods 
Company. Beatrice proposed adding 13 
unregulated Iowa counties, 18 unregu¬ 
lated northeastern Missouri counties, 
and Adams County. Illinois, to the 
merged marketing area. However, no 
spokesman for Beatrice appeared at the 
hearing to support this proposal when It 
came up on the agenda, and the Admin¬ 
istrative Law Judge ruled the proposal 
abandoned. The Iowa counties proposed 
by Beatrice were proposed and supported 
by the other merger proponents at the 
hearing. No other parties proposed or 
supported inclusion of the other terri¬ 
tory proposed by Beatrice, but several 
handlers went on record as opposing any 
such proposal. 

Fifteen of the 19 unregulated Iowa 
counties to the east of Orders 78 and 79 
should be included in the merged mar¬ 
keting area. These counties include all 
all of those proposed at the hearing with 
the exception of Lee, Des Moines. Van 
Buren. and Henry Counties in the south¬ 
eastern corner of Iowa. A majority of the 
sales in each of these counties are made 
by liandlers regulated under the four 
Iowa orders. 

There is only one unregulated distrib¬ 
uting plant located in the 15 now-un¬ 
regulated counties proposed for Inclusion 
in tlie merged order. Tills is Superior 
Dairy at Tipton. Iowa, which is part of 
Cedar County. Testimony by mercer pro¬ 
ponents Indicated that 98 percent of the 
Class I sales through stores in this coun¬ 
ty are made by handlers fully regulated 
under Orders 63 and 70 and that the re¬ 
maining 2 percent are made by a handler 
regulated under the Central Illinois or¬ 
der. Another witness, a sales manager for 
Land OTakes. Inc., testified that these 
figures conform reasonably well to his 
knowledge of the area, although he did 
state that the figures would change 
somewhat if home delivery and institu¬ 
tional business were taken into account. 

Testimony at the hearing indicates 
that Superior Dairy’s sales are confined 
to Cedar County and constitute a small 
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portion of the total Class I sales in that 
county. Nevertheless, the overwhelming 
proportion of the Class I sales hi Cedar 
County and those counties that surround 
it by regulated Iowa handlers Indicates 
that this county Ls an integral part of 
the sales area for such handlers. Thu5. 
Cedar County should be included in the 
merged marketing area to insure equity 
among competing handlers. Although 
Superior Dairy's area of competition is 
relatively limited, the unregulated status 
of this plant can still provide this dis¬ 
tributor with a cost advantage on raw 
milk supplies relative to the regulated 
handlers who must pay minimum class 
prices for their milk. Moreover, it is ap¬ 
parent that Superior Dairy’s milk supply 
is produced In competition with presently 
regulated Iowa handlers, since nearly all 
the Grade A milk produced in this county 
is marketed under the Iowa orders. Thus, 
regulation of the Tipton handler under 
the Iowa order w’ill tend to insure uni¬ 
formity in returns to producers located 
in this county. 

No one from Superior Dairy either ap¬ 
peared at the hearing or filed a brief ex¬ 
pressing any opposition to Inclusion of 
Cedar County in the merged marketing 
area. 

With respect to the unregulated ter¬ 
ritory in the southeastern corner of Iowa, 
a Quincy, Illinois handler, in his brief, 
opposed expansion of regulation in this 
area. He contends that regulation of the 
small handlers in Burlington (Des Moines 
County) and Fort Madison <Lce County) 
would place such handlers In a difficult 
position in competing for a supply of 
milk. 

The southeastern comer of Iowa Is on 
the fringe of the main sales territory of 
presently regulated Iowa handlers. Much 
of the fluid milk sales into this area 
originates from plants regulated under 
the Central Illinois, Southern Illinois, 
and Chicago Regional milk orders. A 
small proportion of the fluid milk sales 
business is by local unregulated plants. 
The primary Federal order market out¬ 
lets for milk produced In this area are the 
Southern Illinois and St. Louis-Ozark* 
markets. 

In Henry. Lee, and Van Buren Coun¬ 
ties, the majority of the fluid milk sales 
are not made by handlers regulated un¬ 
der the four Iowa orders. In Van Buren 
County, only 23 percent of the sales are 
made by Iowa handlers: in Henry Coun¬ 
ty. 48 percent: and in Lee County, only 
18 percent. 

According to the data collected by 
Mkl-Aincrica Dairymen. Inc., 53 percent 
of the sales in Des Moines County are 
made by Iowa handlers, and 37 percent 
of the sales are accounted for by han¬ 
dlers regulated under other orders. Ten 
percent of the sales In this county are 
accounted for by an unregulated dis¬ 
tributing plant. Gustafson’s Sunshine 
Dairy, at Burlington. Iowa. This han¬ 
dler is apparently very small in terms of 
volume. His distribution—a & can be as¬ 
certained from the limited information 
on the record—Ls limited io the counties 
of Des Moines, Henry. Washington, and 
Louisa. He buys all of his milk from non¬ 
member producers, although he occasion- 
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ally purchases supplemental milk from 
Mississippi Valley Milk Producers Asso¬ 
ciation. According to one witness, this 
handler pays his producers a price com¬ 
petitive with the uniform price under the 
Southern Illinois order, adjusted for the 
Burlington location. 

There are also two unregulated han¬ 
dlers located In Lee County. The Blue 
Grass Dairy at Fort Madison is a pro¬ 
ducer-handler and has limited sales only 
in Lee County. Freesmeir’s Home Town 
Dairy, which is also located at Fort Mad¬ 
ison. has sales in Lee County and also in 
northern Missouri and. perhaps. Illinois. 

The testimony on the record docs not 
indicate that these three unregulated 
handlers have been a disruptive factor 
in southeastern Iowa. To regulate them 
would require inclusion of territory that, 
at this point, is not closely related—in 
terms of sales and procurement—to the 
rest of the proposed marketing area. It 
Is also questionable whether the uni¬ 
form price generated by the merged or¬ 
der would enable these handlers to hold 
a milk supply in competition with han¬ 
dlers under the Southern Illinois and 
St. Louis-O^arks orders. For these rea¬ 
sons. the four Iowa counties of Van Bu- 
ren. Lee. Henry, and Des Moines should 
not be included in the Iowa marketing 
area. 

The Iowa marketing area should also 
include seven now-unrcgulated counties 
to the west of Orders 78 and 79. These 
counties are Pocahontas. Calhoun. Car- 
roll. Audubon, Adams. Taylor, and Ring- 
gold. Five other counties—Dickinson. 
Emmet. Clay. Palo Alto, and Buena Vis¬ 
ta—should not be Incorporated in the 
new' marketing area. 

All of these 12 counties were proposed 
by the National Farmers Organization. 
Other parties indicated either support or 
indifference to inclusion of these 12 
counties in the marketing area. 

There are no distributing plants lo¬ 
cated in any of these seven counties pro¬ 
posed herein to be included in the mar¬ 
keting area. No new plants will become 
regulated as a result of their inclusion 
in the marketing area However, to as¬ 
sure that orderly marketing conditions 
prevail as orders are merged and en¬ 
larged In tills general area, these seven 
counties should be brought under the 
merged Iowa marketing area. 

A survey by NFO showed that in each 
of these seven counties the majority of 
sales to supermarkets were made by 
handlers regulated under Orders 78 and 
79. In each of the other five counties, the 
majority of such sales were made by 
handlers regulated under Orders 65 
(Nebraska-Western Iowa) or 76 (East¬ 
ern South Dakota). In view of this, the 
latter five counties should not be in¬ 
cluded in the Iowa marketing area. 

A proposal to remove seven—amended 
at the hearing to eight—countries 
(Union, Clarke. Lucas. Monroe. Appa¬ 
noose, Wayne, Decatur, and Ringgold) 
from the Dcs Moines. Iowa, marketing 
area must be denied. The proponent han¬ 
dler. Jones Dairy. Inc„ Corydan. Iowa, 
testified that 15 producers supplying his 
plant did not want the marketing service 


charge of 5 cents per hundredweight in¬ 
creased to 6 cents, which was one of the 
proposals for the merged order. Pro¬ 
ponent also contended that the market 
administrator was losing money having 
to sample the milk of the handler’s pro¬ 
ducers and audit his plant, which is lo¬ 
cated 85 miles from the market adminis¬ 
trator's office. Moreover, he stated It 
takes up some of his own time to fill out 
reports to the market administrator. 

Proponent handler testified that 65 
percent of his Class I sales are within 
the eight counties proposed for exclu¬ 
sion. At least two other fully regulated 
handlers located at Des Moines also do 
business in this eight-county area. In 
addition, a fully regulated handler lo¬ 
cated at Ottumwa, Iowa, competes in 
several of these counties. The remainder 
of his sales are in Missouri territory 
where he competes with Order 79 han¬ 
dlers and a Federal order handler whose 
plant is in St. Joseph. Missouri. Propo¬ 
nent testified that he purchased milk 
from a cooperative association to sup¬ 
plement his own producers’ milk during 
the short production months of the year. 

Proponent would have a substantial 
price advantage over his competitors if 
he were not required to pay the classified 
use value for his milk. If the handler did 
pay his producers the classified use value 
for his milk—as he says he would, this 
would result in a wide disparity in re¬ 
turns among producers supplying milk 
for sale in the 8 counties because the 
handler’s use value would be well above 
the uniform price under the merged 
order. 

There is no basis to exclude this han¬ 
dler from regulation merely because he 
would like to avoid the costs of adminis¬ 
tration of the order. Even though he 
testified he would pay his producers on a 
classified use basis, there is no certainty 
this would be so in the absence of an 
actual audit. 

The continued regulation of this eight- 
county area is necessary to insure order¬ 
ly marketing under the merged order 
Accordingly, the proposal is denied. 

4. (a) Milk to be priced a id pooled . It 
Is necessary to designate clearly what 
milk and which persons would be subject 
to the merged order. This is accomplished 
by providing definitions to describe the 
persons, plants, and milk to which the 
applicable provisions of the order relate. 

The following provisions included in 
the proposed order will serve to identify 
the specific types of milk and milk prod¬ 
ucts to be subject to regulation and the 
persons and facilities involved with the 
handling of such milk and milk products. 
Definitions relating to handling and fa¬ 
cilities are "route disposition." "plant." 
"pod plant/' and "nonpool plant." Defi¬ 
nitions relating to milk and milk prod¬ 
ucts include "produced milk," "fluid milk 
product/' "fluid crcoin product." "filled 
milk/’ and "other source milk." A num¬ 
ber of these definitions were of particular 
issue at the hearing and arc discussed 
below. 

Route disposition. A definition for 
"route disposition" is a convenience for 
specifying the various kinds of fluid milk 


sales outlets that will be considered In 
determining whether a distributing plant 
would be regulated under the order. At 
present, none of the four Iowa orders has 
a route disposition definition; however, 
the substance of such a definition Is in¬ 
cluded in the distributing plant and pool 
plant definitions. 

As adopted herein, route disposition 
would include any delivery of a fluid milk 
product classified as Class I milk, other 
than bulk fluid milk products transferred 
to other plants. It would Include a deliv¬ 
ery by a vendor or disposition at a store 
located on the plant premises. It would 
also include packaged fluid milk products 
transferred to other plants—pool plants 
or nonpool plants. 

Tw f o different route disposition defini¬ 
tions were proposed at the hearing. The 
proposal by Proponent No. 1 defined 
route disposition as "a delivery (includ¬ 
ing disposition from a plant store or from 
a distribution point and distribution by 
a vendor or vending machine) of any 
fluid milk product classified as Class I 
milk to a retail or wholesale outlet other 
than a pool plant or a nonpool plant." 

A slightly different proposal by Prairie 
Farms Dairy. Inc., defines route disposi¬ 
tion as "distribution of Class I milk by a 
handler to retail or wholesale outlets 
which include vending machines but do 
not include plants or distribution points." 

It was the expressed desire of both 
proponents that final route disposition 
of a product would occur only when con¬ 
trol and title of the product ore trans¬ 
ferred from one party to another. Thus, 
proponents would not consider transfers 
of fluid milk products from a handler’s 
plant to a distribution point of the han¬ 
dler off the premises of the plant as a 
final disposition. 

This Issue—when "disposition" oc¬ 
curs—is involved with accounting and 
pricing of milk. Under the terms of each 
of the Iowa milk orders, a fluid milk 
product is considered disposed of on a 
route when It leaves the plant (except 
when delivered to another plant). The 
liandler must account for the product at 
the Class I price. This has generally been 
reasonable, since in most instances the 
handler has made final use of the product 
at the time of disposition from the plant. 
When a fluid milk product is in inven¬ 
tory at the plant at the end of the month. 
Die handler is only required to accoupt 
for the product at the Class III price. 

The problem concerning Prairie Farms 
arises because Prairie Farms. Uke many 
other handlers, operates a distribution 
point off the premises of the plant. 
Therefore, even though a fluid milk prod¬ 
uct leaves its plant—and. accordingly, is 
priced as Class I—it Is not unusual for 
the product to be in inventory at the dis¬ 
tribution point at the end of the month. 
According to the Prairie Farms witness, 
this necessitates keeping two sets of in¬ 
ventories—one for the administrator and 
the other for the company's records 
based on "generally accepted account¬ 
ing principles". 

It would be an undue administrative 
burden on the market administrator to 
adopt the route disposition concept sug¬ 
gested by proponents. 
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11 is common knowledge that many 
handlers in the Iowa market have dis¬ 
tribution points and/or retail outlets in 
several locations and even several states. 
Under these circumstances, it might take 
the entire audit staff of the market ad¬ 
ministrator to make a physical inventory 
of one handler on the last day of a given 
month. 

The "transfer of title" principle ex- 
puunded by proponents cannot be faulted 
logically. Similarly, the problems dc- 
?>cribed by Prairie Farms cannot be dis¬ 
missed lightly. On balance, however, the 
benefits to be reaped from incorporating 
their concept in the order cannot justify 
the additional time, travel, and adminis¬ 
trative expense that would necessarily be 
Involved. For these reasons, the proposal 
is denied. 

Plant. A "plant" definition should be 
provided for the purpose of designating 
the type of handling facilities to which 
the order provisions would apply. As de¬ 
fined under the merged order, a plant 
would be the land, buildings, facilities, 
and equipment that constitute a single 
operating unit at which mlik or milk 
products arc received, processed, or pack¬ 
aged. Separate facilities used solely os 
intermediary distribution points in the 
disposition of packaged fluid mlik prod¬ 
ucts would not be plants. Similarly, 
separate facilities at which milk is only 
reloaded from one tank truck to another 
would not be a plant as defined herein. 

None of the four orders provide for 
the pricing or pooling of milk at a re¬ 
load point. It is not intended under the 
merged order that facilities that are used 
only for the reloading of milk from one 
tank truck to another be the pricing 
point for milk so handled. A reload 
operation must be distinguishable, how¬ 
ever. from facilities at which milk han¬ 
dled is to be priced. 

It Is not usual for milk to be received, 
processed, or packaged at a reload point. 
Rather, it is customary for milk that ha* 
been picked up at the farm by several 
tank trucks to be brought to the reload 
point and transferred directly to a large 
over-thc-road tank truck for movement 
to processing plants. In this circumstance 
the identity of the producer milk that U 
tronsstalped in the over-the-road tank 
truck is ascertainable Thus, it Is not nec¬ 
essary to consider milk as being received 
at a reload point for purposes of ac¬ 
counting for an individual producer's 
milk. Accordingly, any facility at which 
milk from farms is only reloaded onto 
another tank truck is a reasonable means 
of identifying a reload facility. 

Situations could arise where the indi¬ 
vidual producer Identity for milk handled 
at reload points is lost. 8ome of the milk 
on a farm pick-up tanker could be re¬ 
loaded onto an over-the-road tank truck 
and delivered to a pool plant while the 
remaining milk on the farm truck is held 
overnight in a tank truck and perhaps 
transported to another plant (either pool 
or nonpool) the next day. In this situa¬ 
tion, it is not possible to know which pro¬ 
ducer's milk was delivered to which plant 
on which day. It is necessary, nonethe¬ 
less. for the order to provide for the pric¬ 


ing of the milk of those dairy farmers at 
a plant location. Under these circum¬ 
stances. the milk of individual producers 
involved should be prorated between the 
plants at which their commingled milk 
was received. 

As described later in this decision. It is 
provided that milk picked up at a pro¬ 
ducer’s farm during the month in a tank 
truck owned and operated by. or under 
the control of, a handler (Including a 
cooperative association in Its capacity as 
a bulk tank handler) but which is not 
received at a plant until the following 
month shall be considered as having been 
received by the handler during the month 
in which it is picked up at the producer’s 
farm and shall be priced at the location 
of the plant where the milk is physically 
received In the following month. These 
guidelines are discussed later In more 
detail under the heading "Producer 
milk." 

Pool plant . Essential to the operation 
of a market wide pool is the establishment 
of minimum performance standards to 
distinguish between those plants engaged 
in serving the fluid needs of the regulated 
market and those plants that do not 
serve the market In a way or to a degree 
that warrants their sharing (by being 
included In the pool > In the Class I utili¬ 
zation of the market. The pooling stand¬ 
ards for distributing plants and supply 
plants that ore contained In the attached 
order have been structured to accomplish 
this. 

The "pool plant" definition adopted 
herein sets forth all of the various per¬ 
formance standards that plants must 
meet to qualify for pooling. For this rea¬ 
son, definitions of a "distributing plant" 
and a "supply plant," as contained in the 
individual orders, are not needed. Refer¬ 
ence Is made in this decision to such 
types of plants, nevertheless, since the 
adopted pooling standards relate to 
plants performing different types of 
functions in the market. 

The following discussion sets forth the 
pooling standards that should apply to 
the several types of plants. To facilitate 
the discussion, it is noted that the pooling 
standards for a distributing plant or a 
supply plant provide that the plant's 
required association with the market 
shall be measured in terms of the propor¬ 
tion of its milk supply that is disposed of 
in the market. It is intended that such 
milk supply shall Include any producer 
milk that is diverted from the plant by 
the plant operator to other plants. Al¬ 
though diverted milk is not physically 
received at the plant from which di¬ 
verted. it is, nevertheless, an integral 
part of thAt plant's supply of milk and 
acquires pool status by virtue of its asso¬ 
ciation with such plant Therefore, di¬ 
verted milk must be included as a receipt 
for purposes of establishing the divert¬ 
ing plant's qualification for pooling. 

Milk that a cooperative may divert 
from a pool plant (other than its own) 
should not be Included in the plant's 
receipts for purposes of determining the 
plant's pool plant status. Milk handling 
arrangments In this market may make 
it difficult at times for a plant operator 
to know how much milk is being diverted 


from his plant by a cooperative. Con¬ 
sequently. his plant could fall to meet 
the pooling standards by virtue of di¬ 
verted milk being associated with his 
plant without his knowledge. The diver¬ 
sion limitations discussed later will effec¬ 
tively limit diversions by a cooperative 
from another handler's plant to an ap¬ 
propriate level without the necessity of 
this milk being included as part of the 
pool plant's receipts. 

Under the adopted standards, any dis¬ 
tributing plant that Is approved by a duly 
constituted regulatory agency for the 
processing or packaging of Grade A milk 
would be a pool plant If It meets certain 
performance standards during the 
month. Specifically, during September 
through November, a plant's "route dis¬ 
position" must be not less than 40 per¬ 
cent of the bulk Grade A fluid milk prod¬ 
ucts received at the plant during the 
month. During other months of the year, 
this requirement would be 35 percent. In 
addition, at least 15 percent of a plant's 
receipts should be disposed of as route 
disposition in the marketing area. 

This definition is basically the same 
as the one proposed by Proponent No. 1. 
but with certain minor differences. Under 
proponent's proposal, all milk diverted 
from the plant would be included in the 
plant's receipts for pooling purposes. Thi* 
is being modified for the reasons Just 
noted. 

Another difference is that proponent 
would require a pool distributing plant 
to have route disposition equal to 40 per¬ 
cent of its receipts during the months of 
September through January and 35 per¬ 
cent during all other months, as opposed 
to 40 percent during September through 
November and 35 percent all other 
months, as adopted herein. During 1975. 
the five highest Class I utilization months 
for tiie four orders combined were Octo¬ 
ber <68.7 percent). September <68.2 per¬ 
cent). November <62 2 percent). Decem¬ 
ber (58.7 percent), and January (56.9 
percent). While It is somewhat arbitrary 
as to which months are chosen for the 
higher route disposition requirement. It 
would be logical to choose the same 
months—for the same reasons—that also 
apply to supply plant pooling standards 
and to diversion limitations, both of 
which will be discussed later. At present, 
however, and as proposed by Proponent 
No. 1. different months apply to all three 
categories, which is possibly a result of 
piece-meal amendment of the orders over 
time. In any event, it would appear that 
the months of September. October, and 
November are most clearly distinguish¬ 
able as the high utilization months and 
would best serve as the high-perform¬ 
ance, low-diversion period. 

NFO proposed that the total route de¬ 
position requirement be set at the Class 
I utilization for the same month of the 
preceding year. This is the same kind of 
provision contained in the Upper Mid¬ 
west order, which was presumably used 
as a model. Because of the much smaller 
size of the Iowa market compared to the 
Upper Midwest market, there could be 
considerably greater variation in Class I 
utilization in Iowa. For this reason, the 
Class I utilization for the same month of 
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the preceding year may not be a good in¬ 
dication of what the appropriate pooling 
standard should be for the current 
month. Accordingly, it is preferable in 
tills order to adopt a fixed percentage as 
now in the four separate orders and as 
proposed by Proponent No. 1. 

Presently, the total route disposition 
requirement for distributing plants under 
the Des Moines and Cedar Rapids-Iowa 
City orders U 35 percent during every 
month of the year. Under the Quad 
Cities-Dubuque order, it is 45 percent 
during September through January and 
40 percent during February through Au¬ 
gust. Under the North Central Iowa 
oTder, the total route disposition require¬ 
ment is an average of 1000 pounds per 
day. 

The In-area route disposition require¬ 
ments adopted herein fit closely with 
what was proposed and with what is cur¬ 
rently in effort. They are reasonable in 
view of the expected Class I utilization 
of the merged order. 

The total route disposition require¬ 
ment is now 15 percent under all four 
orders. NPO proposed this same standard 
for the merged order. Although the other 
cooperative proponents proposed a 10 
percent standard, their spokesman ex¬ 
pressed no objection to retaining the 15 
percent standard as a reasonable meas¬ 
ure of a plant’s association with the mar¬ 
ket. Thus, the 15 percent standard should 
be retained for the merged order. 

Several variations of the supply plant 
provisions were proposed for the merged 
order. Proposal No. 1. as modified at the 
hearing, would rrovide for “unit pool¬ 
ing". which would allow two or more 
plants of one or more cooperatives (or 
one proprietary handler) to be combined 
in a unit for the purpose of meeting the 
shipping requirement under the order. 
Another feature of this proposal is that 
receipts at distributing plants directly 
from member producers’ farms would be 
considered as having been shipped from 
& supply plant of the cooperative. 

The shipping requirements of this pro¬ 
posal are 35 percent of Grade A receipts 
every month. However, if a plant shipped 
50 percent during the immediately pre¬ 
ceding period of September through No¬ 
vember. it would have to ship only 20 
percent during the following months of 
December through August. 

The NFO proposed supply plant provi¬ 
sions requiring regular shipments every 
month and a “reserve supply plant" pro¬ 
vision patterned after the one In the 
Upper Midwest order. The latter provi¬ 
sion does not require regular shipments 
from a supply plant, but & “call’’ <or 
shipping requirement) is announced by 
the market administrator when he de¬ 
termines that shipments are needed. 

A spokesman for AMPI stated at the 
hearing that his organization would fa¬ 
vor either proposal No. 1—but with re¬ 
duced shipping percentages—or. alterna¬ 
tively. the “reserve supply plant’’ provi¬ 
sion proposed by NPO. 

Both AMPI and NPO testified that 
present pooling standards have not per¬ 
mitted them to pool their member pro¬ 
ducer milk on the Iowa markets, even 


though such milk was produced in the 
same general area as the milk of other 
cooperatives on these markets. In partic¬ 
ular. they testified that they had difficul¬ 
ty finding pooling outlets through which 
to pool milk of member producers lo¬ 
cated in Iowa. EarUer. in the discussion 
concerning the need for merger, the 
potential problems associated with the 
limited access to these markets were 
discussed. 

In view of the record testimony and 
the marketing conditions in the Iowa 
area, it Is concluded that supply plant 
pooling provisions similar to those pro¬ 
posed by Proponent No. 1 are most ap¬ 
propriate for the merged order. How¬ 
ever. certain additional features should 
be included In such provisions to accom¬ 
modate the pooling of additional Grade 
A milk that is available in the Iowa pro¬ 
curement area. 

During the months of September 
through November, any supply plant, re¬ 
gardless of location, should qualify for 
pooling by shipping 35 percent of its 
Grade A receipts to pool distributing 
plants. During December through Au¬ 
gust, a supply plant should have to ship 
only 20 percent of its receipts. For those 
supply plants that are within the cus¬ 
tomary procurement area of the Iowa 
market, additional flexibility should be 
provided in meeting these standards. The 
procurement area, for this purpose, 
should Include the States of Iowa. Min¬ 
nesota, and Wisconsin, and that portion 
of Illinois north of Interstate 80. 

In this area, untis of two or more sup¬ 
ply plants operated by one or more co¬ 
operatives or by a single proprietary 
handler should be allowed to qualify as 
a single plant; producer milk that is de¬ 
livered by a coopertaive directly from 
producers* farms to pool distributing 
plants should be considered as qualifying 
shipments from a supply plant or unit if 
so requested by the handler; and ship¬ 
ments to distributing plants that are 
fully regulated under other Federal or¬ 
ders should be considered as qualifying 
shipments under this order, except that 
credits for shipments to other Federal 
orders should not exceed shipments to 
pool distributing plants under this order. 

The four separate orders now differ 
considerably in their supply plant pool¬ 
ing standards. Under the Quad Cities- 
Dubuque order, a supply plant has to 
ship 35 percent of its receipts to pool 
distributing plants. However. If it ships 
50 percent of Its receipts during the 
months of September through Novem¬ 
ber, it would automatically qualify as a 
pool plant during the following months 
of December through August In addi¬ 
tion, a plant operated by a cooperative 
association would qualify as a pool plant 
if the total pounds of member producer 
milk received at pool plants of other 
handlers during the month, or during the 
12 -month period preceding the month, 
are more than the total pounds of Grade 
A milk received at its plant during the 
corresponding period. 

Under the Cedar Hapids-Iowa City 
order, a supply plant operated by a pro¬ 
prietary handler has to ship 35 percent 


of fits Grade A receipts to pool distribut¬ 
ing plants to qualify as a pool plant If 
it ships 50 percent of its receipts during 
the months of September through No¬ 
vember. it would automatically qualify 
as a pool plant during the following 
months of March through June. A sup¬ 
ply plant operated by a cooperative asso¬ 
ciation may qualify for pooling If the 
association delivers milk <any amount * 
to pool distributing plants during the 
month. 

Under the North Central Iowa order, a 
supply plant qualifies for pooling it if 
ships milk to pool distributing plants on 
not less than 10 days during the months 
of September through November and on 
not less than 5 days during other 
months. 

Under the Dcs Moines order, a supply 
plant must ship 35 percent of its re¬ 
ceipts to pool distributing plants during 
the months of September through 
March and 30 percent during April 
through August. However, if it ships 50 
percent of its receipts during the months 
of September through November, it 
would automatically qualify for pooling 
during the following months of March 
through June. 

A spokesman for Proponent No. 1. in 
explaining their proposal, testified that 
supply plant shipping requirements are 
necessary to identify those plants that 
* are willing, able, and actively supplying 
the Class I needs of the market. Year- 
round shipping requirements, he said, 
assure that a potential supplier has both 
the ability to ship and has a customer. 

The witness also stated that unit pool¬ 
ing. In combination with allowing direct 
shipments from producers' farms to pool 
distributing plants to count as qualifying 
shipments, would provide a maximum 
degree of flexibility in supplying the 
market. It would allow shipments to be 
made from those supply plants most 
favorably situated to the distributing 
plants needing the milk. It would give an 
organization with a variety of facilities 
and capabilities the opportunity to serve 
the requirements of the market in tho 
most efficient manner. 

The witness gave several examples of 
how the market could be better served 
with this provision. He said that supply 
plant operations are superior in terms of 
efficiency and quality to direct deliveries 
of milk from producers' farms. Because 
supply plants are generally located in 
the proximity of the farms where the 
milk is produced, he said, it Is shorter 
to haul the milk to a supply plant than 
to a distributing plant Therefore, less 
quality deterioration takes place before 
the milk is delivered. Once received in 
the plant, the milk is cooled to a tem¬ 
perature which Inhibits further deteri¬ 
oration. It can then be shipped to a 
distributing plant at a lower tempera¬ 
ture than milk shiped directly from pro¬ 
ducers' farms. 

The witness said another advantage 
of supply plants is that full loads can be 
made up in supply plant shipments to 
distributing plants, whereas with milk 
shipped directly from the farm or 
through a reload, It is rare that a full 
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load can be made up. He said that sup¬ 
ply plant milk, thus, results In fuel sav¬ 
ings. Also, because the loads are full, the 
milk Is agitated less and arrives with 
Jess quality deterioration. 

A final advantage which the witness 
described Is the “banking” of milk which 
ta possible with supply plants. Direct- 
shipped milk that is not needed on a 
i.iven day must be diverted to a nonpool 
plant, where It is no longer available for 
fluid use. However, milk delivered to a 
supply plant can be stored there until 
the following day and then delivered. 
Thus, a smaller amount of reserve milk 
is needed to supply the fluid needs of 
the market. 

The witness also testified that certain 
provisions of the four Iowa orders have 
deterred the operation of supply plants, 
accounting for the small number (5) of 
supply plants now operating as pool 
plants. He said that the unit pooling 
provision, in conjunction with their pro¬ 
posal concerning location adjustment 
credits for supply plants, would allow a 
greater number of supply plants to be 
established, thereby providing greater 
service and efficiency to the market. 

A spokesman for NFO testified that It 
has been unusually difficult to pool milk 
on the Iowa markets because other co¬ 
operative associations operate pool dis¬ 
tributing plants which account for more 
than half of the total milk pooled under 
the four orders. When his organization 
has tried to supply direct-ship milk to 
certain distributing plants, he said, they 
have been refused because such ship¬ 
ments would have displaced shipments 
from the handler’s own supply plants, 
even though the direct-shipped milk was 
cheaper than the milk brought in 
through such supply plants. The NFO 
.spokesman said the pooling standards 
proposed by Proponent No. 1—in partic¬ 
ular, the year-round shipping require¬ 
ment—would continue to discourage the 
purchase of direct-shipped milk from 
NFO. 

The witness also stated that more 
equitable, brooder-based pooling stand¬ 
ards are needed in Iowa to accommo¬ 
date the pooling of all of the Grade A 
milk available and to avoid disorderly 
marketing conditions in the future. 

A spokesman for AMPI testified that 
significant volumes of milk produced In 
the State of Iowa are being pooled out¬ 
side the four Iowu markets. AMPI. he 
an id. has pooled such milk In many other 
market*, sometimes because of a better 
return on such other markets, and some¬ 
times because they were unable to pool 
the milk under the Iowa markets. 

The witness also testified that the 
pooling standards proposed by Propo¬ 
nent No. 1 <of which it is a part, but not 
on this issue) would provide no better 
access to the merged order than has 
been available under the four separate 
orders. For this reason, AMPI proposes 
either reducing the shipping require¬ 
ments or adopting the reserve supply 
nlant provision that is in the Upper 
Midwest order. The witness specifically 
suggested a shipping requirement of 25 
percent year-round or 40 percent in the 


fall months and 15 percent during the 
other months of the year. 

The president of Anderson-Erlckson 
Dairy. Des Moines, Iowa, also offered 
testimony on supply plant pooling 
standards. He stated that he favors 
year-round shipping requirement* as 
contained in proposal No. 1, but op¬ 
poses the unit pooling aspect of the pro¬ 
posal because it discriminates against a 
proprietary handler. 

The Iowa market, unlike the Upper 
Midwest market, is not a uniformly 
heavy milk producing area. Seventy- 
nine percent of the milk pooled under 
the four Iowa orders in 1075 was pro¬ 
duced in Iowa. 17 percent was produced 
in Minnesota, 3 percent was produced in 
Wisconsin, and about 1 percent was pro¬ 
duced in Illinois. Of the 79 percent pro¬ 
duced in Iowa. 47 percent was produced 
in the 11 counties that comprise the 
northeastern district. Of the 17 percent 
produced in Minnesota, 13 percent was 
produced in the 9 counties comprising 
the southeastern district < directly north 
of the northeastern district in Iowa). 

While most of the milk produced in 
Iowa comes from the northeastern 
comer of the State, most of the fluid 
milk products are consumed in the 
major population centers outside of this 
area. For example. Polk County, which 
encompasses Des Moines, had an esti¬ 
mated population of 294.000 in 1973. 
which made it the most populated county 
in the State. Des Moines Ls 108 miles from 
the closet part of the northeastern dis¬ 
trict of Iow a. 

Similarly. Cedar Rapids. Iowa City, 
and the Quad Cities are also outside this 
heavy milk producing area. Accordingly, 
milk must be imported into these heavily 
populated areas on a year-round basis. 

Iowa handlers compete with other or¬ 
der handlers for milk supplies. The sup¬ 
ply area for the Iowa market is also part 
of the supply area for more southerly 
deficit production areas such as the Cen¬ 
tral Illinois. Southern Illinois, and St. 
Louls-Ozarks Federal order markets. 
These markets and the Iowa market also 
obtain milk supplies from the more 
northerly heavy milk production area in 
Minnesota and Wisconsin encompassed 
by the Upper Midwest Federal order 
marketing area. 

These neighboring Federal order mar¬ 
ket pools represent alternative outlets 
for milk produced in the Iowa market 
production area. Consequently, the Iowa 
order uniform price should be main¬ 
tained at a competitive level with other 
order uniform prices in the supply area 
in order for the Iowa handlers to obtain 
adequate supplies. Moreover, to effect or¬ 
derly marketing among orders, the Iowa 
order uniform price should be maintained 
in close relationship to alternative mar¬ 
ket uniform prices In common procure¬ 
ment areas. 

Pooling standards can aid in accom¬ 
plishing the appropriate alignment of 
intermarket uniform prices. Should pool¬ 
ing standards be set too low. it would be 
possible for pool handlers to attach ex¬ 
cessive milk supplies with the market for 
manufacturing use and thereby reduce 
the uniform price below the competitive 


level, while other handlers in the pool are 
In need of additional milk for Class I 
use. On the other hand. If pooling stand¬ 
ards are set too high, the order would 
tend to deny access of milk to the pool 
In the event the uniform price is suffi¬ 
ciently above alternative market uni¬ 
form prices to attract additional milk 
supplies. This would disrupt orderly mar¬ 
keting among orders. 

The institutional structure of the Iowa 
market and neighboring markets pre¬ 
sents the risk of a handler attaching nn 
excessive amount of milk to the Iowa 
pool for manufacturing use. The larger 
cooperative associations that operate 
pool plant* and whose member producers 
supply milk to the Iowa market also have 
a large number of member producers in 
the Iowa supply area whose milk is mar¬ 
keted under neighboring orders. Such 
milk supplies could be shifted readily to 
the Iowa pool by the cooperatives. 

The Order 63 'Quad Cltles-Dubuque» 
and Order 79 (lies Moines) uniform 
prices were generally in close alignment 
with alternative market uniform prices 
in common supply areas during 1975. 
But the Order 70 uniform price and the 
Order 78 weighted average uniform price 
have tended to be somewhat higher than 
other uniform prices in the Iowa supply 
area. Consequently, at the outset of the 
merger of the orders, it can be expected 
that the uniform price under the Iowa 
order will be slightly higher than other 
order uniform prices In the supply area. 
This will tend to attract additional milk 
to the pool and thus reduce the uniform 
price to where It is comparable to alter¬ 
native market uniform prices. 

In 1975. the combined Class 1 utiliza¬ 
tion of the Iowa orders averaged about 
54 percent, or 4 percent higher than the 
Class I utilization under the Des Moines 
order and 8 percent higher than the 46 
percent Class I utilization under the 
Quad Cities order. Under the combined 
Iowa order, producer receipts averaged 
107 million pounds and Class I disposi¬ 
tion averaged 58 million pounds per 
month in 1975. To reduce the combined 
market Class I utilization percentage to 
the Des Moines order level. 8 million 
pounds of milk per month would need 
to be added to the pool. It would have 
taken an increase of 18 million pounds of 
producer milk receipts monthly to reduce 
the Iowa Class I utilization to the 48 per¬ 
cent that prevailed under the Quad 
Cities-Dubuque order. Thus, it can be ex¬ 
pected that under the merged order the 
uniform price will attract some 10 to 15 
million pounds of milk to be shifted from 
other order pools to the Iowa order pool. 

It is not uncommon for a single sup¬ 
ply plant to have monthly receipts of 10 
to 15 million pounds of milk. Accordingly, 
no major reduction need be made in the 
level of supply plant shipping percent¬ 
ages to accommodate pooling the milk 
supplies that should be accommodated in 
the Iowa pool. In fact, the pooling stand¬ 
ards should require pool milk to be con¬ 
tinuously associated with the fluid use 
outlets as a basis of pooling. Otherwise, 
excessive supplies of milk could be tied 
up for manufacturing use at Iowa loca¬ 
tions when it Is needed for fluid use in 
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Iowa or In the more southerly deficit 
markets. This would tend to force ship¬ 
ment of milk from the more northerly 
reserve milk supply areas of Minnesota 
and Wisconsin for bottling use which 
would entail greater transportation 
costs. 

Additionally, pooling standards that 
requlro continuous association with dis¬ 
tributing plant outlets need to be main¬ 
tained so that the reserve milk supplies 
in the production area that are pooled 
on more southerly markets will not be 
shifted to the Iowa pool during the flush 
production season. Any such shift of milk 
supplies seasonally could be accom¬ 
plished rather easily by handlers who 
operate pool plants in both markets. 
Moreover, the seasonal incentive pay¬ 
ment plans in the Central Illinois. South¬ 
ern Illinois, and St. Louis-Ozarks Fed¬ 
eral order markets result In seasonal uni¬ 
form price differences that would en¬ 
courage such shifts of milk to the Iowa 
pool in the absence of shipping require¬ 
ments. 

In light of the abovemcntlaned cir¬ 
cumstances prevailing in this market, the 
supply plant shipping standards adopted 
herein arc most appropriate for the 
merged order. 

Unit pooling will permit the economic 
movement of milk to the market. Savings 
to the pool can result from reducing 
shipments of milk to pool distributing 
plants from distant supply plants solely 
for the purpose of qualifying such plants 
when closer milk is available, either on 
a direct-ship basis or from a closer plant. 

Unit pooling will permit a cooperative 
or proprietary handler to direct milk 
shipments from supply plants according 
to the most efficient use of the milk at all 
plants In the system. In the event some 
phase of the milk manufacturing opera¬ 
tion were to become more profitable than 
another, adjustments could be made In 
supply arrangements so that reserve milk 
could be manufactured at certain plants, 
while other plants supply the market 
with milk for fluid use, 

In order to form a unit, a handler <or 
group of cooperatives) must notify the 
market administrator in writing prior to 
tho first day in September that he (they) 
U requesting that two or more of his 
(their) plants be considered a unit for 
the subsequent months of September 
through August. In such request, the 
handler shall list the plants in the 
sequence in which they will qualify for 
pooling based on the deliveries made. In 
the event that insufficient deliveries ore 
made to qualify the entire unit, the 
plant(s) last on the list will be disquali¬ 
fied from pooling and removed from the 
unit. 

Once a unit Is formed, no plants may 
be added to it in subsequent months. A 
plant may be removed from a unit or the 
unit may be discontinued if the handler 
notifies the market administrator of such 
intent prior to the first day of the month 
that the action is to be effective. Such ac¬ 
tions shall then be permanent until the 
following September, when units may be 
formed anew. 


Since the prospective date on which 
the new order will become effective is 
several months away from the next unit- 
forming period, units should be allowed 
to form as of the effective date of the 
Iowa order. Such units may then con¬ 
tinue in effect until the next qualifying 
period in September 1977. Parties seeking 
to form a unit should notify the market 
administrator of such intent prior to the 
effective date of the new order. 

Cooperatives and proprietary handlers 
should be allowed to meet supply plant 
shipping requirements on the basis of 
direct deliveries from producers' farms. 
Much of the milk produced for the Iowa 
market can and should be delivered on a 
direct-delivery basis. Although one wit¬ 
ness explained that supply plant milk is 
of better quality and is more efficient to 
supply, the operator of the largest dis¬ 
tributing plant in the market testified 
that he preferred to purchase milk on a 
direct-ship basis. 

Under certain circumstances, both of 
these points of view probably have merit. 
What is of primary importance, however, 
is that handlers and cooperatives have 
the opportunity to market milk in the 
most efficient way possible. Testimony In¬ 
dicates that current order provisions have 
not always permitted this. Inclusion of 
direct deliveries as qualifying shipments 
will remove the necessity of supplying 
milk through a supply plant—simply to 
keep the plant qualified for pooling— 
when the milk can be more economically 
supplied directly from producers’ farms. 

A supply plant or unit should be given 
credit for its shipments to distributing 
plants regulated under other orders. Such 
credit, however, should be limited to the 
amount of milk supplied by the plant or 
unit to pool distributing plants under the 
Iowa order. This provision will help ac¬ 
commodate the orderly pooling of Grade 
A milk that is produced in the Iowa mar¬ 
ket procurement area, even though local 
fluid outlets might not require all of the 
milk that is available. 

Frequently, cooperatives have the op¬ 
portunity of supplying milk to distribut¬ 
ing plants regulated under different 
orders, but arc reluctant to do so be¬ 
cause of the necessity of supplying a 
minimum quantity of milk to distribut¬ 
ing plants under just one order. For 
example. If the shipping requirements for 
each of three hypothetical orders were 
50 percent, and a supply plant supplied 
25 percent of Its milk to one order, 19 
percent to another order, and 10 percent 
to the remaining order, it would not 
qualify for pooling under any of them. 
Even though these other orders would 
provide the most lucrative outlet for this 
cooperative’s milk, the cooperative would 
be unable to supply these other markets 
because of the necessity of qualifying its 
plant for pooling. 

If a supply plant is given credit for Its 
shipments to other markets, it will be 
encouraged to offer "spot” shipments of 
milk where needed. This will not only 
help the cooperative maximize its re¬ 
turns, it will also help the handler in the 
buying market to obtain milk from the 
closest available source. 


Credit for shipments to other markets 
should be limited to the amount of milk 
delivered to distributing plants regulated 
under this market to Insure that ade¬ 
quate supplies of milk will be made avail¬ 
able to distributing plants in this market. 
If no limit were provided on credit for 
shipments to other markets, situations 
could arise where most of the milk in 
Iowa would be moved to other markets 
In such a case, it would undermine the 
effectiveness of the Iowa order in Insur¬ 
ing an adequate supply of milk for fluid 
use within the market. 

The provisions discussed above. I c. 
unit pooling, direct-dclivery credits, and 
other order credits, should be limited to 
plants within the procurement area be¬ 
cause they allow a plant to pool without 
any actual shipments from that plant. 
Consequently, a plain operated by an 
Iowa handler in a distant, higher-priced 
market could conceivably qualify for 
pooling on the Iowa market based on 
direct deliveries or the performance of a 
local plant if it were Included in a unit. 
This could result in serious price mis¬ 
alignment between similarly located 
plants that are regulated under different 
orders. Therefore, the pooling options 
mentioned above should be confined to 
plants located in lower-priced areas, i e . 
Iowa. Minnesota, Wisconsin, and north¬ 
ern Illinois. 

All proponents proposed a provision 
that would allow a plant to qualify as 
a pool plant in the current month if it 
met the pool performance standards in 
the immediately preceding three months. 
This provision .should be adopted for the 
merged order. However, it should not 
apply to plants qualifying as part of a 
unit. 

Allowing a plant that failed to meet the 
pooling standards for the month to be a 
pool plant If it met the requirements in 
each of the three preceding months is a 
reasonable and equitable basis for pro¬ 
tecting producers* interests. It will afford 
handlers the opportunity to make cor¬ 
rective adjustments in their operations 
in the event of unanticipated circum¬ 
stances or a miscalculation, and it will 
afford producers reasonable opportunity 
to find an alternative pool outlet for their 
milk without losing pooling privileges in 
the interim. 

It is not necessary to extend the one- 
month automatic pooling privilege to 
plants that are included in a unit since 
such plants already have the security of 
being In a unit. Thus, failure to perform 
does not mean such a plant will lose Its 
pool status so long as the unit as a whole 
performs. 

Nonpoof plant . The “nonpool ptAnt” 
definition of the merged order should 
specify those categories of plants other 
than pool plants. The four Iowa orders 
now have Identical “nonpool plant” def¬ 
initions. 

A spokesman for Proponent #1 pro¬ 
posed that a governmental agency plant 
also be included in the nonpool plant de¬ 
finition. This suggestion should be 
adopted. A governmental agency plant 
should be defined as a plant operated by 
a governmental agency from which fluid 
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milk products arc distributed in the mar¬ 
keting area. 

Presently, there are no known govern¬ 
mental agency plants located in or near 
the Iowa marketing area. However, In 
the event that a state university, state 
prison, or some other governmental in- 

• utution establishes a plant in the future, 
provision should be made lor its exclu- 

*on from regulation under the order. 

Governmental agency plants arc gen¬ 
erally operated In the public interest to 
i airy out a recognized function of the 
state. These operations are not in the 
nature of operations of proprietary han¬ 
dlers whose regulation is necessary to 
effectuate the Intent of the Act. 

A governmental agency plant which 
operates Its own farms may at time have 
production In excess of Its usual require¬ 
ments. In light of the exempt status here 
provided, whereby producers generally 
do not share in the Class I utilization 
of such operations, it would be inappro¬ 
priate to permit such institutions to share 
in the proceeds from the sales of pool 
milk. Accordingly, the order should pro¬ 
vide that milk received at pool plants 
from such operations be allocated to 
Class in. Any such milk allocated to Class 
I at a pool plant would be subject to a 
< omponsatory payment at the difference 
between the Class I and Class III prices. 
This is Identical to the treatment ac¬ 
corded producer-handlers with respect to 
any sale of milk to pool plants. 

A governmental agency plant may at 
times find It necessary to purchase sup¬ 
plemental supplies from regulated han¬ 
dlers under the merged order. It may 
reasonably be expected that purchases 
In the form of fluid milk products would 
be made and used for Class I purposes. 
r rhe order should provide, therefore, that 
fluid milk products transferred or di¬ 
verted from pool plants to governmental 
agency plants be classified as Class I. 

Handler. The impact of regulation 
under an order is primarily on handlers. 
The handler definition identifies persons 
who will have responsibility for filing 
sports and making payments for milk 
under the merged order. 

Accordingly, the order should designate 
handler status for the following persons: 

*1) The operator of a pool plant: 

* 2 > A cooperative association with re¬ 
spect to milk that is diverted for its 
account; 

'3> A cooperative association with re- 

• pect to bulk tank milk picked up at the 
furm for delivery to a pool plant under 
specified circumstance?; 

<4> Hie operator of a partially regu¬ 
lated distributing plant: 

A producer-handler: 

<6> The operator of an other order 
Plant from which milk is disposed of in 
the market: and 

i7> The operator of an unregulated 
Mipply plant 

Presently, the Des Moines order defines 
all of these categories of handlers. The 
Quad Chief,-Dubuque order doca not In¬ 
clude a cooperative association as a han¬ 
dler on bulk tank milk. The Cedar Rap- 
lds-Iowa City order does not define the 
operator of an unregulated supply plant 
as a handler. The North Central Iowa 


order does not define as a handler a co¬ 
operative association with respect to milk 
diverted for 1U account, the operator of 
a partially regulated distributing plant. 
a producer-handler, the operator of an 
other older plant from which milk Is dis¬ 
posed of in the marketing area, or the 
operator of an unregulated supply plant. 

All parties that may have on obliga¬ 
tion under the order should be Included 
in the handler definition. This will as¬ 
sure that all information necessary to 
determine their status under the order 
can be readily obtained. 

The definition for a cooperative as¬ 
sociation acting as a handler on bulk 
tank milk proposed for the merged order 
by Proponent #1 should not be adopted. 
Such proposal' would give a cooperative 
the option of not being the handler on 
bulk tank mJlk under its control. The 
present cooperative bulk tank handler 
deflinltion under the Des Moines order 
should be retained for the new order. It 
requires a cooperative to be the handler 
on hulk tank milk under its control, un¬ 
less the buying handler agrees to buy 
such milk on the basis of weights and 
tests determined from meamrement at 
the farm. 

Supporters of proposal No. 1 testified 
in opposition to the bulk tank handler 
provision in the Des Moines order. Such 
provision states that '‘unless both the 
cooperative association and the operator 
of the pool plant notify the market ad¬ 
ministrator that the plant operator will 
be responsible for payment for the milk 
and is purchasing the milk on the basis 
of weights determined from Its measure¬ 
ment at the farm and butterfat tests de¬ 
termined from farm bulk tank samples'*, 
the cooperative association will be the 
handler on such milk. 

A spokesman stated that this provi¬ 
sion places a cooperative in a difficult 
position because it must absorb the 
shrinkage (or loss) between farm 
weights and tests and tanker weights 
and tests. He argued that this difference 
is a part of raw ingredient cost and 
should be passed on up the marketing 
chain, ultimately reaching the consumer 
level. 

Two handlers testified in opposition 
to the proposed definition. One handler 
testified that the proposed definition 
works to the detriment of the handler, 
who has no power to enforce weighing 
and testing procedures because the 
hauler who transports the milk from the 
farm to his plant is under the control of 
the producers and cooperative associa¬ 
tions. Consequently, he stated, the 
liandler must absorb losses over which 
he has no control. Another handler sup¬ 
ported the current provision of the Des 
Moines order, testifying that a handler 
should only pay for that milk actually 
received at Ids plant. 

A cooperative should be a handler 
with respect to any such milk wldch it 
receives for its account from the farm 
of a producer for delivery to a pool plant 
of another handler in a tank truck 
owned and operated by, or under the 
control of. such cooperative. However, 
if there Is a mutual arrangement be¬ 
tween the cooperative and the plant op¬ 


erator. noticed to the market adminis¬ 
trator, whereby the plant operator 
agrees to purchase such milk on the ba¬ 
sis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, either the cooperative or the 
pool plant operator may be the report¬ 
ing liandler for such milk, according to 
the agreement readied between them. 

When the milk of any producer is 
commingled in a tank truck with that of 
other producers, the identity of the in¬ 
dividual producer's milk is lost. The 
amount of the producer s milk in the 
truck and the butterfat content thereof 
can be determined only from measure¬ 
ment of the milk at the farm and from 
milk samples taken from the farm tank. 
After the milk has been pumped from the 
individual producer's form tank into the 
tank truck of the hauler and commin¬ 
gled with the milk of other producers, 
there is no opportunity to measure, sam¬ 
ple. or reject the milk of an individual 
producer. 

Much of the milk received at pool 
plants in the proposed marketing area is 
Picked up at the farm in trucks owned 
or operated by, or under the control of. 
cooperative association*. In this case, it Is 
only the association that lias the oppor¬ 
tunity to measure and sample the milk 
of individual producers that Is received 
at the pool plant. In the absence of any 
agreement by the plant operator to be the 
handler for the milk, the association 
necessarily must be the responsible han¬ 
dler for the milk as it leaves the farm. 

When a cooperative Is the handler for 
farm bulk tank milk, certain accounting 
and payment procedures should apply 
under the merged order with respect to 
such milk. As provided In the attached 
order, the milk would be considered as a 
receipt of producer milk by the coopera¬ 
tive at the location of the pool plant to 
which the milk is delivered. The pur¬ 
chase of such milk by the pool plant op¬ 
erator would be treated as an lnterhan- 
dler transfer but would be classified pro 
rata with producer milk that the pool 
plant operator may receive. The pool 
plant operator would be obligated to the 
producer-settlement fund for the milk 
received directly from producers and by 
transfer from bulk tank cooperative han¬ 
dlers at its classified use value. The coop¬ 
erative In turn would be reimbursed by 
the handler at the blended price. Milk 
which the cooperative has picked up from 
the farm bulk tank and which has not 
been delivered to a plant during the 
month will be accounted for by the co¬ 
operative as ending Inventory and the 
cooperative will be paid the blended price 
applicable at the location of the plant of 
physical receipt In the following month. 
In the following month, the cooperative's 
pool obligation will be adjusted to reflect 
the value of such Inventory at the Class 
HI price for the previous month. 

The adopted accounting and payment 
procedure will facilitate administration 
of the order with respect to matters of 
financial responsibility and audit adjust¬ 
ments. It is the pool plant operator who 
processes the mfik and distributes It to 
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consumers. It is reasonable, then, that 
the responsibility for accounting for the 
utilization of such milk and for its pay¬ 
ment be placed directly on the plant 
operator. Were settlement with the pool 
to be made by the cooperative associa¬ 
tion. J.e„ should the plant operator settle 
with the cooperative at class prices and 
the cooperative pay to the producer-set¬ 
tlement fund, an unnecessary third party 
is involved in the transaction. Also, the 
adopted procedure will facilitate the 
handling of audit adjustments that 
might result from the verification of a 
plant’s utilization of milk. An error In 
the reported classification of milk at the 
pool plant, for example, would not re¬ 
quire a related adjustment in the co¬ 
operative's classification of milk and, 
thus, its obligation to the pool for such 
milk. 

A pool plant operator receiving farm 
bulk tank milk from a cooperative also 
should be responsible for paying to the 
market administrator the administrative 
assessment on such milk. The audit and 
verification activities of the market ad¬ 
ministrator relate essentially to the op¬ 
erations of the pool plant where the milk 
is processed. Accordingly, the plant oper¬ 
ator should pay his pro rata share of the 
administrative costs on milk received 
from the cooperative in its capacity as a 
bulk tank handler. Just os he does on milk 
received directly from producers. 

When the cooperative is the respon¬ 
sible handler on farm bulk tank milk, the 
pool plant operator may buy such milk 
on the basis of weights and butterfat 
tests determined at the plant rather than 
on the basis of those determined at the 
farm. Usually, the quantity of milk 
picked up at the farm slightly exceeds 
the quantity ascertained as actually re¬ 
ceived at the plant. In such cases, the dif¬ 
ference should be considered as a receipt 
of producer milk by the cooperative as¬ 
sociation at the location of the pool plant 
where the milk In the tank truck was 
delivered. The cooperative should be ob¬ 
ligated to settle with the producer- 
settlement fund and to pay the adminis¬ 
trative assessment on the milk Involved. 

The pool plant operator should be per¬ 
mitted under the merged order to be the 
responsible handler on bulk tank milk 
moved by the cooperative from the farm 
to the plant if both the cooperative and 
the pool plant operator notify the market 
administrator that they have agreed to 
such a handler arrangement and that 
the plant operator agrees to purchase the 
milk on the basis of weights and tests 
determined at the farm. Under this ar¬ 
rangement. the pool plant operator may 
agree to be responsible for the milk in 
the same manner as for producer milk 
that he receives at his plant directly 
from the farm. This could include being 
responsible for submitting to the mar¬ 
ket administrator monthly reports show¬ 
ing for each producer the farm weights 
and tests of milk received at his plant. 
It should be noted, however, that when 
the pool plant operator purchases milk 
from the cooperative on the basis of farm 
weights and tests, he need not be the 
reporting handler for such milk 


A cooperative association also should 
be a handler with respect to the milk of 
a producer which is diverted for the 
account of the association from a pool 
plant of another handler to a nonpool 
plant that is not a producer-handler 
plant. Three of the four orders proposed 
to be merged provide that a cooperative 
may act as a handler for diverted milk. 
Continuation of this handling arrange¬ 
ment wifi facilitate the movement of 
milk not needed for fluid use to nonpool 
plants for manufacturing. 

The merged order should afford all 
cooperatives in the market flexibility In 
the arrangements under which they sell 
milk to pool plants or dispose of reserve 
supplies. If it so chooses, a cooperative 
should be able to pick up the milk of 
nonmember producers along with the 
milk of its members for delivery to a pool 
plant or for diversion to nonpool plants. 
This procedure will enable the coopera¬ 
tive to act as the marketing agent for a 
nonmember producer who. although he 
has not become a member of the coopera¬ 
tive. has contracted with the cooperative 
to act as the marketing agent for his 
milk. Nothing in the order would require 
a cooperative to.pick up the milk of non- 
member producers. It would provide, 
however, that, when a cooperative does 
pick up milk of nonmember producers 
on trucks under Us control. It must as¬ 
sume varying degrees of responsibility 
with respect to such milk, depending on 
the handling arrangements made. 

The Capper-Volstead Act provides the 
criteria by which cooperative associations 
are determined to be qualified coopera¬ 
tives under the Agricultural Marketing 
Agreement Act. With the adopted han¬ 
dler definition, the merged order would 
be consistent with that provision of the 
Capper-Volstead Act which recognizers 
that cooperatives may ‘’deal in the prod¬ 
ucts of nonmembers'’ and which limits 
such dealings to amounts not greater 
in value than as are “handled by it for 
members.” 

In the event a cooperative does market 
the milk of a producer w ho is not a mem¬ 
ber of the association, a question arises 
about the appropriate method of paying 
such producer. If the nonmember pro¬ 
ducer has signed a contract with the co¬ 
operative whereby he authorizes the co¬ 
operative to market his milk and collect 
payments therefor, the cooperative may 
pay the nonmember in accordance with 
the contract. If such marketing functions 
occur in the absence of a written con¬ 
tract, the cooperative would be required 
to pay the nonmember producer not less 
than the prices prescribed by the order. 

Producer-handler. The merged order 
should continue the exemption now r con¬ 
tained in each of the four individual or¬ 
ders of a “producer-handler” from the 
pooling and pricing provisions of the 
order. 

Exi>ericncc under the separate orders 
has demonstrated that effective regula¬ 
tion can be Insured without the full reg¬ 
ulation of individuals who process and 
distribute milk produced on their own 
farm and who buy no milk from other 
dairy farmers. 8uch operations are basi¬ 


cally self-sufficient in thnt they rely pri¬ 
marily on their own farm production and 
assume the burden of maintaining the 
necessary reserve supply of milk asso¬ 
ciated with their fluid milk operation 
and of disposing of any dally or seasonal 
surpluses they may produce. 

As adopted herein, a “producer-han¬ 
dler” would be any person who operates 
a dairy farm and a processing plant and 
who receives no fluid milk products from 
sources other than his own farm produc¬ 
tion, pool plants of other handlers, and 
other order plants. He could use no non¬ 
fluid milk products for reconstituting 
fluid milk products. To qualify as a pro¬ 
ducer-handler. such person would have 
to provide proof satisfactory to the mar¬ 
ket administrator that the c&rc and 
management of the dairy farm and other 
resources necessary for his own farm 
production of milk and the management 
and operation of the processing plant are 
the personal enterprise and risk of such 
person. 

The producer-handler definition 
adopted herein is almost identical to the 
one proposed and supported by merger 
proponents. It forbids the receipt of non¬ 
fluid milk products for use in reconsti¬ 
tuting fluid milk products, but such re¬ 
ceipts are allowed for use in fortifying 
fluid milk products. Also, receipts of fluid 
milk products during the month from 
fully regulated plants arc limited to 50,- 
000 pounds. 

Producer-handler definitions under 
most orders limit such purchases of sup¬ 
plemental milk supplies and require that 
such supplies only come from pool plants 
or other order plant*. Since producer- 
handlers ore expected to be self-suffi¬ 
cient in their operation, only occasion¬ 
ally should they require a supplemental 
supply of milk. 

Although this 50,000 pound limit Is 
somewhat arbitrary, it was proposed and 
supported by all merger proponents and 
represents a realistic, but not excessive, 
limit on the purchase of supplemental 
milk supplies by a producer-handler. 

There are two known producer-han¬ 
dlers operating in the merged Iowa mar¬ 
keting area. What testimony there is on 
the record relative to producer-handlers 
indicates that neither of these handlers 
purchases supplemental milk supplies 
from any source. Therefore, the 50.000 
pound limitation on the purchase of sup¬ 
plemental supplies will not cause these 
handlers to lose their exemption under 
the order. 

Under the merged order, producer- 
handler status would be contingent upon 
such person substantiating to the satis¬ 
faction of the market administrator that 
the operation of the dairy farm and 
processing plant in question is at his sole 
risk. As indicated, a producer-handler s 
exemption from the pooling and pricing 
provisions is predicated on the premise 
of self-sufficiency of the total operation. 
Accordingly, no other person should be 
permitted to share the risk Involved with 
the operation of a producer-handler’s 
farm or his plant. All resources neces¬ 
sary for his own farm production of milk 
and for the operation of the processing 
plant must be his personal risk 
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The risk concept need not extend to 
the actual distribution on routes of the 
milk processed by the producer-handler. 
Experience with the producer-handler 
provision indicates It is unnecessary to 
require a producer-handler to have sole 
responsibility for his route distribution. 
It must be understood, however, that the 
restrictions applicable to a producer- 
handler regarding milk supplies from 
sources other than his own farm are 
equally applicable to any distribution fa¬ 
cility <including routes) operated by 
him, an affiliate, or by any person who 
controls or is controlled by him. Any re¬ 
ceipts of milk from other than his own 
farm that are disposed of through such 
a facility or on such routes will be to¬ 
ri uded as though a receipt at his plant 
for the purpose of determining his status 
as a producer-handler. 

Producer. The term “producer’’ de- 
flnies those dairy farmers who constitute 
the regular source of supply for the mar¬ 
ket. The producer definition proposed 
hereto follows closely the one proposed 
and supported by each of the merger 
proponents. It is virtually identical to 
the producer definitions in each of the 
four separate orders. 

Producer status under the merged 
order should be provided for any dairy 
farmer who produces milk approved by 
a duly constituted regulatory agency for 
disposition os Grade A milk and whose 
milk is received at a pool plant directly 
from the dairy farmer or received by a 
cooperative association as a handler for 
farm bulk tank milk for delivery to a 
i ool plant. Producer status also should 
be accorded such a dairy farmer who has 
an established association with the mar¬ 
ket and whose milk is diverted to nonpool 
plants for surplus disposal. To determine 
a producer's association with the market 
to Insure the marketability of his 
milk in Grade A channels, it is reason¬ 
able to require that a dairy farmer’s milk 
be received at a pool plant at least once 
each month in order to be eligible for 
diversion to a nonpool plant. 

A producer-handler, who would have 
exempt status under the order, Is ex¬ 
cepted from the producer definition. In 
addition, provision must be made to pre¬ 
clude the possibility of a dairy farmer 
being a producer under two orders with 
respect to the same milk. In this regard, 
the producer definition should continue 
the provisions of the present orders that 
exclude <1> a person with respect to milk 
which is received at a pool plant regu¬ 
lated under this order as diverted milk 
from a pool plant under another order 
if the dairy farmer whose milk is in¬ 
volved is a producer under the other 
order with respect to such milk and it is 
allocated to Class II or Class III use 
under this order, and <2) a person with 
respect to milk which is diverted to an¬ 
other order plant from a pool plant regu¬ 
lated under this order if assigned to Class 
I milk under the other order. 

Producer milk . The “producer milk*’ 
definition is Intended to define that milk 
to be priced and pooled under the merged 
order. The definition adopted herein con¬ 


tains the basic features in the proposals 
by the merger proponents. 

As provided hereto, producer milk 
would include milk received directly from 
a producer at a pool plant by the plant 
operator, milk picked up at a producer’s 
farm during the month in a tank truck 
under the control of a handler that is 
received at a plant in the following 
month, and milk of a producer that is 
received by a cooperative association as 
a bulk tank handler for delivery to a pool 
plant. Producer milk also would Include 
milk of producers that is diverted under 
specified conditions. 

Producer milk should include milk 
picked up at a producer’s farm during 
the month In a tank truck owned and 
operated by. or under the control of. a 
pool handler but which is not received 
at a plant until the following month. 
Such milk should be considered as having 
been received by the handler in the 
month it is picked up at the producer’s 
farm and should be priced at the loca¬ 
tion of the plant wliere the milk is 
physically received in the following 
month. 

Under the present accounting proce¬ 
dure in the respective orders, milk which 
is picked up at the farm in the current 
month, but which Is not physically re¬ 
ceived at a plant unto the following 
month, is treated as a receipt of pro¬ 
ducer milk in such following month. This 
procedure has presented substantial ac¬ 
counting problems, particularly when 
milk passes through a reload facility. In 
such instance, a portion of the pick-up 
tanker’s load may be transferred to on 
over-the-rood tanker and delivered dur¬ 
ing the month, while the remainder of 
the load may be held at the reload facil¬ 
ity. While administrative guidelines have 
been adopted to insure uniform account¬ 
ing procedures for such milk throughout 
much of the Federal order system, the 
procedures have not fully resolved the 
accounting problems to the satisfaction 
of affected parties. Further, Individual 
producers have not understood the de¬ 
ferred settlement which results when 
milk picked up in the current month Is 
not physically received at a plant during 
the month. 

Dairy farmers need not be required 
to wait one and a half months before 
receiving the uniform price for milk that 
is picked up at their farms on the last 
day of a month but is not received at a 
plant until the following month. The 
accounting procedure will be simplified 
and should be more readily accepted If 
milk Is pooled in aD cases in the month 
in which it is picked up at the farm. Milk 
not physically received at a plant in the 
current month will be included in the 
responsible handler’s end-of-the-month 
inventory and will be priced at the loca¬ 
tion of the plant where the milk is phys¬ 
ically received in the following month. 
Since this milk normally will be received 
at a plant on the first day of the follow¬ 
ing month, the handler will know the 
location of the plant of actual receipt in 
time to Include this Information in his 
monthly report, which he is required to 
file by the 8th day of the following 


month. If. however, none of the milk 
loaded into a pickup tanker is received 
at a plant, such milk will not be included 
in the responsible handler’s report and 
he will have no pool obligation on it This 
conforms with the present provisions, 
which tie the producer milk provisions to 
receipt of such milk at a plant. 

If the operator of a pool plant is the 
responsible handler, he will account for 
the producer milk which has not arrived 
at his plant by the end of the month as 
part of his end-of-the-month inventory 
and will be charged the Class in price 
in the month it is picked up at the farm 
In the following month, this milk will be 
treated In the same manner as other fluid 
milk products he had in inventory. 

If a cooperative association bulk tank 
handler is the responsible handler, such 
cooperative will account for the milk In 
transit as inventory at the Class III price 
and will be credited at the blend price 
Additional conforming changes are 
needed to implement this procedure to 
Insure that in the following month the 
cooperative is credited for its pool obli¬ 
gation in the preceding month on such 
milk. In such following month, this milk 
is included in the obligation of the pool 
plant handler who physically received it 
and he will account to the market ad¬ 
ministrator for this milk at the classified 
prices. Such monies would be deposited 
in the producer-settlement fund, but. 
since the milk was pooled in the preced¬ 
ing month, it would not be included in 
the pool computation of the current 
month. 

NFO proposed that diversion limita¬ 
tions be set at the combined Class II and 
III utilisation percentage for the same 
month of the preceding year. Proponent 
No. 1 proposed that diversion limits be 
set at 50 percent during the months of 
September through January and 70 per¬ 
cent In other months. 

The diversion limits adopted herein 
are 50 percent during the months of Sep¬ 
tember through November and 70 per¬ 
cent in ail other months. Although the 
Class I utilization can be expected to 
vary from year to year, in the most re¬ 
cent year the highest utilization occurred 
during the months of September through 
November. Accordingly, diversion limits 
should be lowest during those months 
since less milk is produced in excess of 
fluid needs at this time of year. More¬ 
over. these months best fit in with the 
pooling standards proposed. As dLscussed 
earlier, the months of high performance 
should also be the months of lower diver¬ 
sions. The months of September through 
November arc those adopted for the 
highest pooling performance and, there¬ 
fore. should also be used for the lowest 
diversion limitation. 

Since the market’s Class I utilization 
may vary from 50 percent in the fall 
months to 30 percent in the flush produc¬ 
tion months, the 50 and 70 percent limits 
adopted are well coordinated with the 
expected Class n and m utilization. 

The proposal by NFO to use the com¬ 
bined Class n and HI utilization for the 
same month of the preceding year should 
not be adopted for the same reasons ex- 
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plained above with regard to pooling 
standards: namely, that the Iowa market 
is not expected to have the same stability 
In utilization as the larger Upper Mid¬ 
west market. Therefore, the combined 
Class II and in utilization of a year ago 
may not be a good reflection of this year's 
supply-demand situation. While the 
same criticism would apply to the fixed 
percentages adopted here, we believe 
they are liberal enough to preclude any 
problems for the foreseeable future. 

The diversion limits adopted are ap¬ 
plied as a percent of a handlers total 
producer milk. Thus, individual pro¬ 
ducers may be diverted on an unlimited 
basis, except for the requirement that 
their milk be received at a pool plant 
at least once each month. Under these 
circumstances, it is unlikely that a han¬ 
dler would have any difficulty disposing 
of his surplus milk on a diversion basis. 

The merged order should permit the 
proprietary operator of a pool plant to 
divert milk to any other pool plant for 
his (the diverting handler’s) account. 
Such treatment is necessary to assure 
proprietary handlers the same privileges 
accorded cooperative associations. w f ho. 
as previously mentioned, operate pool 
plants in the four markets in direct com¬ 
petition with proprietary handlers. 

Diversions between pool plants need 
not be alkwcd in the case of a plant op¬ 
erated by a cooperative association, since 
provision is already provided in the order 
for the cooperative to be a handler on 
milk shipped directly from producers* 
farms to pool plants of other handlers 
Further latitude in the handling of milk 
by a cooperative association is not 
needed. 

The merged order should, in so far as 
possible, promote the most efficient han¬ 
dling of milk. To tills end. the proprietary 
operator of a pool plant should be per¬ 
mitted to divert milk supplies to another 
pool plant and retain the producer milk 
status and payroll responsibility for such 
milk. Without such a provision, a han¬ 
dler wishing to retain his regular pro¬ 
ducers on his payroll for the entire 
month would have to physically receive 
the milk of such producers Into his plant 
(so that it will be considered “producer 
milk” there). then pump it back into the 
truck, and deliver it to the other pool 
plant. Such milk would then be consid¬ 
ered a transfer from one plant to another 
with the transferor handler accounting 
to the pool for the milk and paying those 
producers as welt 

This practice is obviously uneconomic, 
resulting in unnecessary and costly 
movements of milk. In addition, the un¬ 
necessary pumping of milk Is damaging 
to its quality. Permitting diversions of 
milk between proprietary pool plants will 
promote efficient handling of milk and 
also will facilitate more simplified ac¬ 
counting procedures on producer milk 
weights, butterfat testing, and payrolling. 

A cooperative association spokesman 
testified to the desirability of recogniz¬ 
ing the transfer of milk through a pipe¬ 
line connecting a pool plant to an ad¬ 
joining or adjacent facility which Is not 
approved for the handling of Grade A 


milk. In lieu of transfer in a tank truck 
The witness stated that recognition of 
pipeline transfers w f ould promote efficient 
handling of milk and facilitate the use 
of storage capacity In the Grade A part 
of any such plant or complex. 

It is essential to the proper operation 
of the order that movements of milk be¬ 
tween plants be fully and accurately re¬ 
ported to the market administrator and 
that reported movements be readily veri¬ 
fiable. Transfers of milk through a pipe¬ 
line may not always be readily verifiable. 
Thus, the flexibility to be accorded han¬ 
dlers with respect to the manner of 
movement of milk is an administrative 
matter that may be left to the discretion 
of the market administrator. 

As proposed by the merger proponents, 
all diverted milk for pricing purposes is 
treated as a receipt by the diverting han¬ 
dler at the location of the plant to which 
the milk was diverted. Tills treatment Is 
presently applicable under two of the 
four separate orders and must be re¬ 
tained. The Act sj)eciflcal]y provides for 
the pricing of milk “at the location at 
which delivery • • • Is made." 

(b> Classification of milk. The uniform 
classification plan that became effective 
on August 1, 1974 <&s amended August 1. 
1975), for each of the orders under con¬ 
sideration should be continued under the 
merged order. 

All of the proponent cooperative asso¬ 
ciations supported the continuation of 
the current classification plan, which w as 
developed on the basis of very extensive 
hearings that had been held on this issue 
relative to 39 orders. However, Prairie 
Farms Dairy. Inc., proposed certain 
modifications of the plan. 

Prairie Farms proposed Including cer¬ 
tain language that would have the effect 
of classifying certain products in the 
handler's distribution system, such as 
packaged fluid milk products, as end-of- 
month inventory even though such prod¬ 
ucts had left the handler's plant. A 
spokesman testified that such changes 
wfould complement their proposed defini¬ 
tion of route disposition. 

As previously discussed, the route dis¬ 
position definition adopted herein would 
include fluid milk products held at a dis¬ 
tribution point (except a distribution 
point on the plant premises) of a han¬ 
dler at the end of the month. Such prod¬ 
ucts. accordingly, would receive a Class I 
classification. 

Prairie Farms also proposed Uiat fluid 
milk products disposed of for animal feed 
receive a Class m classification M at any 
point of the handler's distribution system 
if adequate records are maintained." A 
spokesman testified that under some or¬ 
ders the market administrator requires 
that unsaleable products must be re¬ 
turned to the distributing plant to re¬ 
ceive a Class III classification. 

To preserve the Integrity of the order, 
disposition of fluid milk products in other 
than Class I use must be verifiable by 
the market administrator's office. For 
verification purposes, it may be necessary 
that route returns or unsaleable products 
be brought back to the handler's plant 
for reclassification in Class m. The pre¬ 


cise manner of handling such products 
should be left to the discretion of the 
market administrator, who has the over¬ 
all responsibility of administering the 
order, 

Shrinkage. Shrinkage provisions for 
tiie merged order should be patterned 
after those presently in the Des Moines 
order, except for conforming modifica¬ 
tion to accommodate diversions between 
pool plants. 

All of the proponents, except Prairie 
Farms, proposed the basic shrinkage pro¬ 
visions now' in most Federal orders. In¬ 
cluding the four Iowa orders. These pro¬ 
visions provide a Class in shrinkage 
limit for fluid milk products lost either 
enrouto from farm to plant or in plant 
processing. Excess shrinkage is classified 
as Class I use. 

Essentially, a handler is given a 0.5 
percent Class III shrinkage limit for milk 
transported from producers' farms to his 
plant and a 1.5 percent Class III shrink¬ 
age limit for fluid milk products proc¬ 
essed at the plant. If a cooperative is the 
handler on milk delivered from produc¬ 
ers' farms, then the pool plant operator 
gets only a 1.5 percent shrinkage limit 
and the cooperative gets the other 0.5 
percent. The Class HI shrinkage limit is 
also adjusted to reflect bulk transfers or 
diversions to other plants and bulk re¬ 
ceipts from other plants. No shrinkage 
limit is provided on certain categories 
of other source milk. 

Prairie Farms proposed Uiat all shrink¬ 
age experienced by a handler be classi¬ 
fied as Class I milk and that the handler 
receive a fixed money credit based on his 
total receipts. The money credit would 
be computed by multiplying the Class I 
differential by a factor of 0.02. 0.015, or 
0.005 (to conform with the present divi¬ 
sion of shrinkage as between milk assem¬ 
bly and processing functions), and the 
resulting product would then be multi¬ 
plied by the hundredweight of milk re¬ 
ceived. 

If a handler experienced the maximum 
shrinkage limit, there would be no differ¬ 
ence in the Impact of the present and 
proposed treatment of shrinkage of pro¬ 
ducer milk (for the handlers not using 
other source milk >. However. If a handler 
experienced less than the maximum Class 
III shrinkage now allowed, he would still 
get. under the proposal, the fixed maxi¬ 
mum credit allowance rather than a 
Class III classification of shrinkage based 
only on the actual shrinkage as under 
the present provisions. Accordingly, han¬ 
dlers could gain from the proposed pro¬ 
vision to the extent that they receive an 
allowance for shrinkage which they did 
not Incur. However, the proposed pro¬ 
visions would establish a shrinkage limit 
on other source milk, such os other order 
milk and unregulated supply plant milk 
for which Class n and Class III classifi¬ 
cation is requested. This could Impose a 
greater obligation on handlers than pres¬ 
ently. 

Proponent contended that the proposed 
shrinkage provision would encourage a 
handler to better account for all milk 
product disposition. This would seem to 
be the case only with respect to use of 
other source milk on which no shrinkage 
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limit is now provided under the orders. 
Ihc proposed provision would encourage 
handlers to better account for receipts 
of other source milk since any amount 
of disappearance of such milk in excess 
of 2 percent would be priced as Class I 
milk compared to Class in under the 
present provisions. With respect to re¬ 
ceipts of producer milk, it appears there 
would be no greater incentive than now 
to fully account for disposition of fluid 
milk products that would be a Class I use. 
but there would be a greater incentive to 
account for disposition in Class II or III 
use In the case of a handler with less 
than 2 percent of his milk unaccounted 
for because whatever was unaccounted 
for would be priced as Class I and thereby 
increase his poo! obligation. For a han¬ 
dler with 2 percent or more shrinkage, 
there would be no change in the incentive 
for a handler to better account for pack¬ 
aged fluid milk product disposition, as in 
either case unaccounted for milk would 
be priced as Class I. 

Proponent also proposed that shrink¬ 
age be accounted for on a product pounds 
basis as opposed to the present skim milk 
and butterfat basis. This would be work¬ 
able so long as handlers experienced only 
shrinkage of milk receipts, since the price 
difference between a hundredweight of 
Class I and Class III Akim milk is the 
same as the price difference between a 
ihundredweight of Class I and Class III 
butterfat. Therefore, it makes no differ¬ 
ence whether the shrinkage is accounted 
for on a skim milk and butterfat basis 
or on a product pound basis. In actual 
practice, however, handlers sometimes 
txperiencc overages tie., have greater 
disposition of skim milk or butlterfat 
than reported receipts» which are offset 
by any shrinkage in the plant. Since a 
hundredweight of butterfat has a far 
higher value than a hundredweight of 
skim milk. It would not be appropriate to 
offset on overage of butterfat with a 
shrinkage of skim milk, which could re¬ 
sult from not accounting for disappear¬ 
ance of milk on both a skim milk and 
butterfat basts. 

Adoption of the proposed shrinkage 
provisions could result in a handler being 
charged the Class I price on shrinkage 
of other source milk that he accepted for 
allocation to Class II or Class III use and 
also could result In a handler not making 
full payment for an overage of butterfat. 
Therefore, the proposal should be denied. 

(c> Ctej* / price and location adjust¬ 
ments. The Class I price In the Iowa 
marketing area should be the basic for¬ 
mula price for the second preceding 
month plus SI.40. It should continue to 
be announced on the fifth day of the 
preceding month. 

Three pricing zones should be defined 
for the purpose of determining plant lo¬ 
cation adjustments. The accompanying 
map illustrates these zones. 

Zone I should include all of the terri¬ 
tory, both inside and outside the market¬ 
ing area, not included In Zones 2 and 3. 
No location adjustment should apply In 
this territory. 

Zone 2 should include the Iowa coun¬ 
ties of Marshall, Tama. Benton. Linn, 


Poweshiek. Iowa, Johnson. Jones, Clin¬ 
ton, Cedar, Scott, Muscatine, Keokuk, 
Washington, and Louisa, and also the Il¬ 
linois counties of Rock Island. Henry & 2 id 
Mercer. A minus location adjustment of 7 
cents should apply In Zone 2, 

Zone 3 should include the Iowa counties 
of Alamakee. Block Hawk. Bremer, Bu¬ 
chanan. Butler. Ccrro Oortlo, Chickasaw, 
Clay. Clayton. Delaware, Dickinson, Du¬ 
buque. Emmet, Fayette, Floyd, Franklin. 
Grundy, Hamilton. Hancock. Hardin, 
Howard. Humboldt, Jackson, Kcx&suth. 
Mitchell. Palo Alto. Pocahontas, Webster. 
Winnebago. Winneshiek. Worth, and 
Wright; the States of Minnesota and 
Wisconsin; and that portion of Illinois 


The Class I differential under the 
Cedar Raplds-Iowa City order is $1.33. 
For plants located between 50 and 65 
miles of the nearer of Cedar Rapids or 
Iowa City, the Class I price is reduced by 
10 cents and by on additional 1.5 cents 
per 10 miles beyond 65 miles. 

The Class I differential for the Quad 
Cities-Dubuque market is also $1.33. It 
is reduced by 10 cents in Dubuque and 
Jackson Counties and in East Dubuque, 
Illinois. There are various plus and minus 
location adjustments in areas outside the 
marketing area. 

The North Central Iowa marketing 
area is now divided into four pricing 
zones. The Class I differential in Zone I 
is $1.25. In the remaining three zones, it 
is adjusted to $133. $1.20. and $.15. At 
locations outside the marketing area that 
are more than 65 miles from the nearer 
of Fort Dodge, Marsh nil town. Mason 
City, and Waterloo, there is a location 
adjustment of minus 10 cents for the first 
65 miles and an additional 1.5 cents per 
10 miles thereafter. 

The heaviest milk production in the 
Upper Midwest stretches from central to 
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north of Interstate 80. Location adjust¬ 
ments in Zone 3 should be based on mile¬ 
age from three basing points—Ames, 
Marshalltown, or Cedar Rapids, Iowa. 
The location adjustment would be com¬ 
puted by subtracting 7 cents and an ad¬ 
ditional 1.5 cents per 10 miles that a 
plant is located from the nearer of the 
Post Offices in Ames, Marshalltown, or 
Cedar Rapids. 

Presently, the Class I differential under 
tiie Des Moines order is $1.40. For plants 
located outside the marketing area and 
bet wen 60 and 75 miles from Des Moines 
or Ottumwa, the Class I price Is reduced 
by 10 cents and by an additional 1.5 cents 
per 10 miles beyond 75 miles. 


southeastern Minnesota Into northeast¬ 
ern Iowa and into southern and central 
Wisconsin. When local market supplies 
are inadequate for Class I needs, it is this 
heavy production area that must be con¬ 
sidered the prime reserve supply area. 
In fact, as mentioned earlier, significant 
quantities of milk for the Iowa market* 
already come out of southeastern Min¬ 
nesota and woes tern Wisconsin. 

In order to encourage milk to move 
from production areas to consumption 
areas, prices must be aligned so as to 
cover transportation costs associated 
with distance and provide a favorable re¬ 
turn compared to alternative local manu¬ 
facturing outlets or other fluid markets 
A differential of $1.40 in the base zone 
for the Iowa marketing area will provide 
the necessary economic incentive to at¬ 
tract the needed supplies. As Indicated, 
this is tlie Class I differential presently 
applicable in the Des Moines market. 

The National Farmers Organization 
proposed a pricing structure comprised 
of four pricing zones with Class I differ¬ 
entials ranging from $1.50 in southern 
Iowa and Missouri to 11.26 in Minnesota 
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and Wisconsin. However, in its brief, NPO 
modified this proposal to Include six pric¬ 
ing zones, with Class 1 differentials rang¬ 
ing from $1.50 in the southern half of 
Iowa to $1.06 In Minnesota and Wiscon¬ 
sin. 

The NFO proposal, as modified, should 
not be adopted The proposal would in¬ 
crease the Class I differential from $1.40 
to $1.50. This increase cannot be Justified 
on the basis of this record. There was 
no evidence to suggest that such an in¬ 
crease was necessary to insure an ade¬ 
quate supply of milk for the Iowa market, 
which In 1975 had a Class I utilization 
slightly above 50 percent. As noted in the 
discussion on pooling standards, substan¬ 
tial Quantities of milk are already avail¬ 
able in Iowa for the fluid market. 

Although the NPO proposal is struc¬ 
tured to provide location adjustments 
that would align prices with neighboring 
markets, the price-breaks between zones 
are of necessity rather large < 23 cents be¬ 
tween zones in and IV, for example). 
Such a large change in price might un¬ 
duly influence plant location and milk 
movements merely to take advantage of 
& higher price zone. This would be dis¬ 
ruptive to orderly marketing. 

Because any zone pricing Involving 
only a few zones north into Minnesota 
and Wisconsin would—even with a Class 
I differential of $1.40—involve rather 
large price Increments, a zone pricing 
structure based on 10 mile increments 
should be adopted for the heavy milk 
production area in northeastern Iowa 
and farther north into Minnesota and 
Wisconsin. 

The pricing structure adopted herein 
is very similar to that proposed by Pro¬ 
ponent No. 1. However, Zone 1 as adopted 
herein docs not include Poweshiek 
County, as proposed by Proponent No. 1. 
Poweshiek County should be excluded 
from Zone 1 because geographically It is 
located about the same distance from 
the main production area for the market 
as are plants in the Zone 2 suggested by 
proponents. 

The president of Boone Dairy, speaking 
also on behalf of Boyd’s Dairy at Boone. 
Iowa, proposed that Boone and Story 
Counties be priced 15 cents below the 
price in the Des Moines area. He testified 
that, prior to December 1971. Boone and 
Story Counties were priced 10 cents below 
Dcs Moines, However, at a public hear¬ 
ing held in April of 1971 it was proposed 
that this minus location adjustment be 
removed. Since there was no opposition 
to this proposal, the minus 10 cents was 
removed effective December 1.1971. 

The witness testified that he and other 
handlers in Boone and Story Counties 
erred in not being present at the April 
1971 hearing. He contends that in any 
event the decision based on that hearing 
does not give any material reasons for 
the change. By contrast, he cited an April 
1969 decision which defends and reaf¬ 
firms the need for a minus 10-cent loca¬ 
tion adjustment in Boone and Story 
Counties. 

This handler testified that he distrib¬ 
utes only In Boone and Story Counties 
and that he competes extensively with 


handlers to the north of him. He cited 
handlers in Rochester. Waterloo. Oma¬ 
ha. and Des Moines with whom he com¬ 
petes. He contends that the present and 
proposed pricing structure would put 
him at a competitive disadvantage with 
respect to his major competitors from 
the north. 

On the basis of this record, it is con¬ 
cluded that the price in Boone and Story 
Counties should be the same as the price 
at Dcs Moines, about 40 miles south of 
Boone. 

The primary contention of the Boone 
handlers is that the current and pro¬ 
posed pricing structure puts them at a 
competitive disadvantage with plants to 
the north of them. In particular, they 
cited a plant at Rochester, Minnesota, 
and one at Waterloo. Iowa. 

It is widely accepted that the cost of 
transporting packaged fluid milk prod¬ 
ucts 1s at least the 1.5 cents per hundred¬ 
weight per 10 miles location adjustment 
rate provided under the order and prob¬ 
ably more than that. Under the Upper 
Midwest order, the Rochester plant has 
a Class I differential of $1.12 per hun¬ 
dredweight Since Rochester is about 200 
miles from Boone, the cost for transport¬ 
ing milk from Rochester to Boone is at 
least 30 cents per hundredweight. Thus, 
the Rochester plant has an effective 
Class I differential of $1.42 at Boone, 
compared to Boone's Class I differential 
of $1.40 under the Dcs Moines order. 

Waterloo is approximately 110 miles 
from Boone. The Class I differential at 
Waterloo is presently $1.25. Adding 
transportation nt 1.5 cents per 10 miles, 
the Waterloo plant has an effective Class 
I differential cost of $1.41 at Boone. 

These figures, which must be consid¬ 
ered minimum costs, clearly refute the 
Boone spokesman's argument that the 
order prices put Boone at a disadvantage 
with its competition from the north. If 
competing handlers have a competitive 
advantage over Boone Dairy, it Is likely 
that economies of large scale operation 
is the reason for it and not the minimum 
Class I price under the order. 

The Boone witness did not know how 
his proposed 15-cent price reduction 
would affect his procurement of milk. 
However, it U certainly doubtful that 
the handler could procure his supply of 
milk at 15 cents per hundredweight un¬ 
der the price at Des Moines, since the 
cooperative which supplies him has the 
option of delivering the milk to Dcs 
Moines. Therefore, even if the order price 
were reduced, as he suggests. In all prob¬ 
ability he would still have to pay an 
effective price to the co-op equal to what 
he Is paying now. 

As mentioned above, the witness cited 
a 1969 decision which removed a minus 
10 -cent location adjustment In all of 
the counties in the Des Moines market¬ 
ing area with the exception of Boone 
and Story Counties. At the time of that 
hearing, there was a handler at Fort 
Dodge, in Webster County (directly 
north of Boone County), regulated un¬ 
der the North Central Iowa order, and 
there were two handlers at Ames, in 
Story County. A handler at Marshall¬ 


town. in Marshall County (adjacent to 
Story County) competed with the Ames 
handlers In Ames. The Marshalltown 
handler had a price under the North 
Central Iowa order that was 5 cents 
lower than the Des Moines order price 
at Ames. The transportation from Mar¬ 
shalltown to Ames was equal to about 
6 cents per hundredweight. Therefore, 
to remove the minus 10-cent location 
adjustment tn Story County at the time 
of the 1969 hearing would have put the 
Ames handlers at a competitive disad¬ 
vantage with respect to the Marshall¬ 
town handlers. 

A similar situation existed with respect 
to the Boone handlers. The Fort Dodge 
handler, who by the 1971 hearing had 
gone out of business, had a Class I price 
that was 10 cents below the price at 
Boone, The distance from Fort Dodge to 
Boone is 50 miles, which would support a 
transportation allowance of about 7.5 
cents. If the minus 10-cent location ad¬ 
justment had been removed from Boone 
County at that time, the Boone handlers 
would have been at a serious price dis¬ 
advantage with respect to the Fort Dodge 
handler. It was primarily for this rea¬ 
son—competition among handlers—that 
the minue 10-cent location adjustment 
was not removed from Boone and Story 
Counties. 

By 1971. the situation had changed 
considerably. The two Ames handlers and 
the Fort Dodge handler were no longer 
in business. Thus, the compctive situation 
wus substantially different at the time a 
Des Moines handler proposed at the 1971 
hearing that Boone and Story Counties 
be lncluddc In the base zone (i.e„ remov¬ 
ing the 10-cent location adjustment). 
The 1971 amendments resulting from 
thot hearing removed the 10-cent loca¬ 
tion adjustment from Boone and Story 
Counties. The change In price was de¬ 
liberate and was supported by evidence 
and was not an oversight as suggested by 
the Boone handler. 

Zone 2 adopted herein differs from the 
proposed Zone 2 by the exclusion of Jack- 
son County. 

There is one pool distributing plant in 
Jackson County in Maquokcta. Jackson 
County, presently part of the Quad 
Citles-Dubuquc marketing area, has an 
adjusted Class I differential of $1.23 Pro¬ 
posal #1 would increase the differential 
to $1.33. Since Jackson County is close 
to the heavy milk production area in 
northeastern Iowa, there is no need to 
increase the Class I price 10 cents in this 
county to insure an adequate supply of 
milk for the Maquoketa handier. More¬ 
over. since Jackson County borders on 
the Chicago Regional market, which has 
an adjusted Class I differential of $1.10 
in adjacent Jo Daviess County, a dif¬ 
ferential of $1.33 in this county would 
clearly worsen price alignment between 
the tw r o orders. For these reasons. Jack- 
son County should be included in Zone 3. 
At Maquoketa. Iowa, the Class I differen¬ 
tial under the merged order thus would 
be $1.24. one cent more than It Is now 
under the Quad Cities-Dubuque order. 

Proponent *1 proposed a location ad¬ 
justment of minus 15 cents in their Zone 
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3. which Included a band of 13 counties 
directly north of their Zone 2. They pro¬ 
posed a fourth zone, comprised of six 
counties directly north of Zone III, that 
would carry a location adjustment of 
minus 20 cents. 

The location adjustments adopted 
herein do not differ appreciably from 
those proposed by Proponent #1 but do 
provide a more gradual decline, thereby 
eliminating large price-breaks at county 
lines, A breakdown of the adjusted Class 
I differential at present, as proposed, 
and as adopted herein at various loca¬ 
tions Is shown in the following table: 
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Pot a plant located outside the Iowa 
marketing area, inside some other Fed¬ 
eral order marketing area. Proponent # 1 
proposed a Class I location adjustment 
that would result in the same price under 
the Iowa order as would be applicable 
under the order in which the plant was 
located. For a plant located outside of 
any Federal order marketing area, pro¬ 
ponent proposed a minus location adjust¬ 
ment at the rate of 1.5 cents per 10 miles 
from the nearer of Des Moines, Daven¬ 
port, or Waterloo. 

As adopted herein, plants that may be 
located in lower priced marketing areas 
would be located in Zone 3 and would, 
accordingly, have a minus location ad¬ 
justment based on the distances from 
Ames, Marshalltown, or Cedar Rapids. 
All locations that are not included within 
Zones 2 or 3 would be included in Zone 1. 
with no location adjustment applicable. 

The Class I price adopted herein for 
the merged order is the price that is con- 
Kidercd necessary to attract adequate 
milk supplies to the market for fluid use. 
However, because milk supplies often 
must be moved from distant supply plants 
to the market center, it is necessary to 
adjust the Class I price downward at 
such plants because of the costs involved 
in moving the milk. Without such ad¬ 
justments, distributing plant operators 
could not attract the milk to the market 
center unless they assumed the cost of 
transporting the milk. This would place 
such handlers at a competitive disad¬ 
vantage relative to other handlers at the 
market center who receive mUk directly 
from producers and who thus do not 
incur the additional transportation costa 

Customarily, Class I prices under the 
Iowa orders have been reduced at dis¬ 
tant plants irrespective of their location. 
Under the merged order, however, down¬ 


ward adjustments should be applicable 
only in those areas from which milk sup¬ 
plies logically would be drawn for the 
Iowa market. Milk supplies in Minnesota, 
Wisconsin, and northeastern Iowa are 
very heavy, while in areas south and west 
of Iowa milk supplies arc generally much 
less plentiful. Thus. Iowa handlers should 
not be encouraged to procure milk from 
plants In these tighter-supply areas 
through the application of minus loca¬ 
tion adjustments. In the interest of mar¬ 
keting efficiency, any available milk sup¬ 
plies In the southern and western areas 
should be encouraged to move to those 
markets that are more distant from the 
heavy production areas than is the Iowa 
market. 

Although Proponent # 1 proimcd that 
plus location adjustments be applicable 
in areas generally south and west of the 
Iowa market, the record does not indicate 
a need at this time for adjusting the 
Class I price upward in these areas. 
Presently, none of the plants now pooled 
under the four Iowa orders is located 
south or west of the marketing area 
adopted. Moreover, because the Class I 
prices in the southern and western areas 
are generally higher than the Class I 
price for the Iowa market, distributing 
plants in these areas normally would not 
be expected to become associated with 
the Iowa market to the extent that they 
would become pooled under the Iowa 
order. 

Should such a plant become regulated 
by the Iowa order, it is reasonable to 
expect that the plant operator would 
have to pay more than the base zone 
Class I price to obtain a supply of milk 
on a normal and regular basis. The 
handler would still be competing with 
nearby handlers for milk supplies and 
presumably would have to pay the 
higher price prevailing in his local area. 
On this basis, the Class I price applicable 
under the Iowa order in areas to the 
south and west of the Iowa marketing 
area perhaps should be comparable to 
the Class I prices prevailing in those 
areas. From an administrative stand¬ 
point. however, it Is difficult to provide 
under the Iowa order a broad price 
structure that would parallel the prices 
prevailing at various locations in the 
southern and western areas. Thus, in the 
absence of testimony with respect to spe¬ 
cific plant locations that require special 
consideration at this time, it is prefer¬ 
able that no plus adjustments be estab¬ 
lished under the order for areas south 
and west of the central market. 

To encourage efficient movement of 
milk between plants under Federal or¬ 
ders, it is generally necessary, either 
through the allocation procedure in the 
assignment of milk receipts to classes of 
utilization or in the application of loca¬ 
tion adjustment credits, to protect the 
pool from bearing the coats of unneces¬ 
sarily moving milk to the central market 
for other than Class I use. In the Iowa 
markets, this has been done by assigning 
location adjustment credits for Class I 
milk transferred between pool plants 
first to the transferor plants at which 
the least location adjustment applies 
and then in sequence to plants hav¬ 


ing the next least location adjust¬ 
ment (or the next highest price). This 
procedure is Intended to encourage milk 
to come from the closest sources of pro¬ 
duction. 

Proponent No. 1 testified in opposition 
to the present procedure. The coopera¬ 
tives object to the amount of location 
adjustment credits assigned and to the 
manner in which they arc aligned. 

With regard to the first point, a 
spokesman presented data showing the 
unavoidable Class n and Class III utili¬ 
zation associated with Class I use at the 
Land OTakes. Cedar Rapids, Iowa dis¬ 
tributing plant during the period from 
March 1975 through February 1976 
There were four types of non-Class I 
uses involved: <1) Disposing of excess 
cream resulting from standardization of 
milk to a lower fat content than that of 
milk received from the farm: (2) route 
returns that were disposed of for animal 
feed; i3) inventory variation (fluid milk 
products that arc classified as Class in 
because they are in inventory at the 
end of the month); and (4) shrinkage. 

The witness testified that an allowance 
should be provided for this unavoidable 
Class II and III utilization based on the 
highest possible unavoidable Class n and 
in use Uiat might be experienced in a 
plant. He computed this figure by taking 
the highest percentage use in each of the 
four categories for the 12-month period 
and arrived at a potentially unavoidable 
Class II and m use of 11.25 percent of 
Class I sales. The monthly unavoidable 
Class n and in use for this period 
ranged from 2.6 to 9.9 percent of Class I 
sales. 

The witness also testified that the un¬ 
avoidable Class n and m uses at the 
Cedar Rapids plant might be understated 
for a variety of reasons. Therefore, he 
proposed that an allowance of 15 percent 
be provided for unavoidable Class n and 
in utilization. 

Presently, no allowance for unavoid¬ 
able Class II and in utilization is pro¬ 
vided under Orders 63 and 78; an allow¬ 
ance of 5 percent Is provided under 
Orders 70 and 79. 

It Is concluded on the basis of the evi¬ 
dence presented that an allowance of 10 
percent should be provided under the 
merged order. A 10 percent allowance 
should accommodate the necessary Class 
n and in use experienced by most plants 
in the market. An allowance above 10 
percent, as proposed, is clearly excessive 
and should not be adopted. 

The second objection voiced by the 
witness was the manner in which the lo¬ 
cation adjustment credits were allocated. 
Under the Des Moines order, Class I 
location adjustment credits are deter¬ 
mined by first subtracting receipts from 
unregulated supply plants and other 
order plants that are assigned a Class I 
classification and then subtracting from 
the remaining Class I use at the trans¬ 
feree-plant receipts from producers and 
from cooperative associations acting as 
handlers on bulk tank milk. 

The remaining Class I milk Is then 
allocated to transferor-plants, allocating 
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It first to the closest plant and then to 
progressively more distant plants until 
all of the Class I milk Is allocated. 

Opponents of this procedure argued 
that all bulk receipts of milk at the plant 
should share pro rata in the plant s Class 
I utilization It was charged that the 
present procedure gives preference to 
receipts from unregulated supply plants 
and other order plants 

Presently, the Des Moines order does, 
in fact, assign Class I milk first to bulk 
receipts from unregulated supply plants 
and other order plants in computing lo¬ 
cation adjustment credits. However, it 
should be noted that, under the alloca¬ 
tion provisions of the order, such receipts 
are allocated pro rata to the classes of 
utilization In the transferee-plant. Ac¬ 
cordingly. such other source milk docs 
not receive a disproportionate share of 
the Class I utilization, as charged. 

The milk received directly from pro¬ 
ducers and cooperative associations does 
receive a priority assignment to Class 1 
for location adjustment credit purposes, 
though, since 100 percent erf these re¬ 
ceipts are subtracted from the remain¬ 
ing Class I milk at the transferee-plant 
prior to assignment of receipts from 
transferor pool plants. The allowance for 
10 percent unavoidable Class II and HI 
use at the transferee-plant, however, 
should facilitate the transportation of 
supply plant milk needed at distributing 
plants for Class 1 use. 

The aggregate amount of Class I milk 
assigned to transferor pool plants for lo¬ 
cation adjustment credit purposes should 
be prorated to each transferer pool plant 
based on the proportion of receipts from 
each plunt This will assure that each 
transferor pool plant gets a proportion¬ 
ate share of the Class I location adjust¬ 
ment credits, instead of, as presently be¬ 
ing done, giving preference first to the 
closest plant and then to successively 
more distant plants. 

The latter procedure was adopted to 
encourage milk to come from the closest 
sources of production, thereby eliminat¬ 
ing unnecessary transportation. However, 
changes In milk marketing have made 
this procedure impractical and inappro¬ 
priate for the merged Iowa market. 

Whereas, in the post, a handler would 
bottle a fairly even amount of milk she 
or seven days a week, now handlers bottle 
on only 4 or 5 days a week, and there is 
a wide variation in the amount bottled 
from one day to the next. Accordingly, 
on certain dayB handlers may require 
more milk than can be supplied from the 
nearest supply plant. However. U a han¬ 
dler purchases milk from more than one 
supply plant, the more distant supply 
plant may not be allocated its propor¬ 
tionate share of Class I location adjust- 
met credits. To avoid this problem, a 
handler irould have the Incentive to pur¬ 
chase all of his milk from a larger, but 
more distant, supply plant, thereby being 
assured that all of the milk purchased 
from the supply plant would get the 
maximum amount of Class I location ad¬ 
justment credits available. Under these 
drumstanccs. the provision now In the 
orders would result In greater tram par- 
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tatlon costa from the pool—exactly the 
opposite of what it to intended to do. 

The pro rata assignment of location 
adjustment credits will provide greater 
equity for niUk Lrasferred from supply 
plants to distributing plants because all 
plants will share equally in the Class 
I location adjustment credits, regardless 
of their location. Since supply plant pool¬ 
ing standards may be met by direct de¬ 
liveries from producers* farms, it may 
be presumed that, when milk to trans¬ 
ferred to pool distributing plants, such 
transfers reflect a need for milk that can 
not otherwise be met. In view of this, the 
interest of both handlers and producers 
win best be served by providing for equal 
treatment to all supply plants that ship 
milk to a pool distributing plant 

Mississippi Valley Milk Producers As¬ 
sociation, in its brief, urged that the 
allowance for location adjustment credits 
be increased to 125 percent of the Class 
I milk in the plant to accommodate 
Companion products*' (products other 
than fluid milk products) that are also 
produced by handlers to augment area 
needs of consumers. MVMPA stated that 
the allowance of 15 percent above Class 

I proposed at the bearing will not ade¬ 
quately serve the market and may re¬ 
strict unnecessarily the movement of 
milk to market presumably because the 
allow once will not provide transportation 
credits for milk intended for Class II and 
III use. 

Only that milk needed for Class I use 
should be encouraged to move from pro¬ 
duction areas to bottling plants. That is 
why location adjustments for handlers 
apply only on doss I milk. No location 
adjustments are applied to Class U and 
Class m milk, so os not to encourage 
the movement of milk for such uses. 
Rather than be processed at the city, 
manufactured products should be proc¬ 
essed and packaged near procurement 
areas and transported to the central mar¬ 
ket In finished form, since it Is cheaper 
to transport these products in packaged 
form than to ship the bulk milk neces¬ 
sary to manufacture them. 

It has been argued by Mississippi Val¬ 
ley and others, however, that Class n 
products are part of a handler's regular 
product line. Many handlers expect to 
receive a regular supply of milk for Class 

II use as well as Class I. 

It would not be appropriate under the 
order to encourage the movement of milk 
to the city for Class n use unless han¬ 
dlers paid for such transportation under 
the order. Otherwise, the handlers would 
get free transportation of this milk at the 
expense of all producers in the market. 
If handlers want milk at deficit produc¬ 
tion locations for Class II use, they 
should be willing to pay for it. either un¬ 
der the order or outside the order. Under 
the order, this could be accomplished by 
substantially Increasing the Class H 
price. Location adjustments could then 
be incorporated in the order to accom¬ 
modate the movement of milk for this 
use. Any further accommodation for the 
movement of milk for Class n use should 
be accompanied by some restructuring of 
the classification and pricing provisions 


for such milk under the order, which to 
beyond the scope of this hearing. 

Pricing milk not needed for Class / use. 
The Class II price under the merged 
order should be the basic formula price 
for the month plus 10 cents. The Class 
III price should be the basic formula 
price for the month. These prices should 
be announced by the 5th day after the 
month to which they apply. 

These prices were proposed by all of 
the proponent organizations and are now 
applicable under each of the orders to be 
merged. They were adopted for all of 
these orders in conjunction with the 39- 
market classification proceedings re¬ 
ferred to earlier In this decision and arc 
appropriate for the identical reason for 
which they were adopted in the separate 
orders. 

Butterfat differential A single butter- 
fat differential should apply under the 
merged order. It should be computed by 
multiplying the average Chicago 92-scorc 
butter price for the month by 0.115 and 
rounding such amount to the nearest 0 1 
cent. The differential should be an¬ 
nounced by the market administrator by 
the 5th day after the end of the month in 
which it applies. This differential is now 
applicable under the separate orders and 
was adopted in conjunction with the uni¬ 
form classification plan now in use. 

Land CLakes proposed that the but¬ 
terfat differential be reduced to 10.5 per¬ 
cent of the Chicago 92-score butter price 
No other parties supported the proposal 
either at the hearing or in the briefs that 
were filed. NTO opposed the reduction 
its brief. 

LOL spokesman testified that the but¬ 
terfat differentials now under the sepa¬ 
rate orders price surplus cream con¬ 
siderably higher than tts market value. 
He presented a table showing that LOL*s 
Cedar Rapids plant ldst from $1.86 to 
$4.26 per hundredweight on It* sales of 
surplus cream between January and De¬ 
cember of 1975. He also presented a table 
showing the effect of his proposed lower 
butterfat differential for the some period. 
With a butterfat differential of 10.5 per¬ 
cent of the Chicago 02-score butter price. 
LOL would have lost as much as $1.71 per 
hundredweight in January 1075 and 
would have gained up to $1.66 per hun¬ 
dredweight during December 1075. 

The witness stated that a fluid milk 
handler buying whole milk to at a dis¬ 
advantage compared to one who buys 
skim milk since the former must absorb 
a loss on the cream portion of hto milk. 
He acknowledged, however, that LOL 
charges over-order prices on skim milk 
sold to handlers which would reduce this 
advantage. 

The testimony given by the witness 
raises some serious questions about the 
appropriateness of the present butterfat 
differential in this area of the country* 
It would appear that, if it were not for 
other overriding considerations that re¬ 
late to this issue, some reduction in the 
butterfat differential could be Justified 
based on hto testimony. However, other 
factors must also be considered, such as 
the wide-ranging repercussions such a 
change would have on Intcrmarket com¬ 
petition. 
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Since the market for butter, nonfat 
dry milk, and cheese is national in scope, 
handlers in surrounding markets would 
be adversely affected by such a change 
since it would give handlers in the Iowa 
market a competitive advantage with 
respect to milk products testing above 
3.5 pecent butterfat. Similarly, handlers 
manufacturing products that require 
milk testing below 3.5 percent butterfat 
would be at a competitive disadvantage 
compared to handlers In other markets 
because the co6t of milk with less than 
3.5 percent butterfat would be Increased. 

The matter of the appropriate butter¬ 
fat differential was an Issue dealt with 
fully in the 39-market proceedings men¬ 
tioned earlier Although the present rec¬ 
ord Indicates that some reduction in the 
butterfat differential might be appro¬ 
priate, such a modification must be ac- 
f ompll&hed on a regional or national 
basis If orderly marketing is to be main¬ 
tained. 

<d) Distribution of Proceeds to Pro - 
daeerv* A marketwide pool should be pro¬ 
vided under the merged order as a means 
of equitably distributing among &U pro¬ 
ducers in the market the total proceeds 
derived from the sale of producers* milk 
by all regulated handlers. Under market¬ 
wide pooling, one uniform price, adjusted 
for location of the plant to which the 
milk was delivered, is paid to all pro¬ 
ducers regardless or how a particular 
producer's milk is used by the handler 
to whom it is delivered. By receiving pay¬ 
ment at the market uniform price, each 
producer shares equally in the higher- 
valued Class I milk of the market as well 
as in the lower-valued Class II and Class 
III uses of milk. This type of pooling is 
now being used in three of the four Iowa 
orders and was supported by all parties 
of interest for use under the merged 
order. 

The North Central Iowa market is now 
an Individual handler pool. As such, a 
uniform price is computed for each han¬ 
dler based on the utilization of his milk. 

This type of pooling would be contrary 
to the proposals and testimony offered 
by all of the interested parties involved. 
One of the primary* reasons for the merg¬ 
er is that a broad sharing of returns 
is needed for producers supplying han¬ 
dlers In this common procurement and 
marketing area. This can only be accom¬ 
plished through a marketwide pool. 

Computation and Announcement or 
Untfoms Price 

A uniform price to producers should 
be computed for each month by the mar¬ 
ket administrator and announced by the 
12th day of the following month. 

Presently, all four Individual orders 
provide for announcement of the previ¬ 
ous month's uniform price by the 10th 
day of the month. Proponent #1 recom¬ 
mended extending the announcement 
date by two additional days to com¬ 
pensate for the additional day given to 
handlers In filing reports of receipts and 
utilization and also to allow the market 
administrator one additional day to com¬ 
pute the uniform price. This proposal 
should be adopted. 


NFO proposed computation of a uni¬ 
form price based on estimated pool 
values. This type of provision was 
recently Incorporated in the new Upper 
Midwest order. Its principal advantage is 
that it allows somewhat earlier an¬ 
nouncement of the uniform price, since 
the market administrator does not have 
to wait until all reports are processed. 

This provision should not be adopted 
for the merged Iowa market because of 
the much greater chance for error in 
estimating a price for this much smaller 
market. While the Upper Midwest mar¬ 
ket has in excess of 400 million pounds of 
milk per month, the Iowa market will 
average only slightly more than 100 mil¬ 
lion pounds per month. Combined with 
the higher Class I price and Class I util¬ 
ization for the Iowa market, this makes 
It much more difficult to accurately esti¬ 
mate the uniform price. For these rea¬ 
sons, this procedure should not be 
adopted for the Iowa market. 

Proponent #1 proposed a provision 
that is not presently in the separate or¬ 
ders which would allow the market ad¬ 
ministrator to include in his computation 
of the uniform price the report of a han¬ 
dler who has not made payment to the 
producer-settlement fund for the preced¬ 
ing month if the unreserve cash balance 
in the producer-settlement fund is not 
less than two cents per hundredweight. A 
witness testified that this language is in¬ 
tended to prevent complete depletion of 
the producer-settlement fund in the 
event a handler defaults on his pay¬ 
ments. 

Presently, the orders exclude from the 
current month's pool computation the 
repofts of handlers who foiled to make 
payments to the producer-settlement 
fund for the preceding month. The pro¬ 
posal would include those reports if there 
is two cents per hundredweight unre¬ 
served cash balance in the producer- 
settlement fund. 

Technically, the present provision of 
Uie orders would exclude & handler from 
the pool, even though he owed only a very 
small amount to the producer-settlement 
fund. Such obligation could have re¬ 
sulted In an error discovered during audit 
of the handler's records. 

No purpose is served in excluding a 
handler's report from the pool computa¬ 
tion. except to guard against depletion 
of the fund to where obligations from the 
fund cannot be paid In the event the han¬ 
dler defaults on his obligation. The pro¬ 
posed two-cent per hundredweight bal¬ 
ance provides sufficient safeguard to pre¬ 
clude this from happening. 

Payments to producers. The merged 
order should continue to require han¬ 
dlers to make payments to cooperative 
associations and producers for mUk re¬ 
ceived. This is now the method of pay¬ 
ment under each of the four orders. 

Proponent #1 proposed a payment 
plan whereby all handlers receiving milk 
from a cooperative association would pay 
their total pool obligation for such milk 
to the market administrator who, in turn, 
would pay the cooperative associations. 
Under their plan, proprietary handlers 
who have not been delinquent in their 


payment obligations under the order 
would be allowed to pay their non mem¬ 
ber producers if a cooperative association 
is not collecting payment on their behalf. 

Proponents' witness testified that their 
proposal would provide handlers with a 
stronger incentive for making prompt 
payment of their order obligations be¬ 
cause handlers tend to pay the Market 
Administrator on & timely basis. He 
stated that late payments by certain 
handlers could result In an inequitable 
situation for those handlers making 
timely payments because the delinquent 
handlers are using money due producers 
to overcome cash-flow* problems, while 
the prompt handlers with similar prob¬ 
lems must borrow money or use their own 
capital. 

The witness also testified that the pro¬ 
posed payment procedure would make 
it easier for the market administrator to 
enforce timely payments to producers. 
Proponents contend that their proposal 
would strengthen the position of the 
market administrator considerably in 
any legal proceeding involving payment, 
since the amount owed would be to the 
producer-settlement fund. 

In support of their proposal, propo¬ 
nents offered an exhibit purporting to 
show* late payments by six handlers. Pro¬ 
ponents did not Identify the six han¬ 
dlers. but conceded that they could in¬ 
clude both proprietary handlers ard 
co-op handlers. 

The exhibit showed that for the 12 
months of 1975. the six handlers aver¬ 
aged 3 4, 1.9. 14.5. 18, 10.5. and 12 9 days 
late in making the partial payment and 
8 8, 2 4, 12.0. 3 8, 10.0, and 16 3 days late 
In making the final payment. In comput¬ 
ing these figures, proponent considered 
payments to be late if not received by 
the date specified in the order. 

The market administrator of the four 
Iowa orders has considered payments to 
be on time if postmarked by the date 
specified in the orders. With this inter¬ 
pretation. two of the six handlers l»- 
cluded in the survey may not actually 
have been late in making the payments, 
since two or three days for mail delivery 
is not uncommon 

Also, It is possible that one or more of 
the three chronically late-paying han¬ 
dlers included in the survey are coopera¬ 
tive associations. The proposed provision 
would do nothing to insure prompt pay¬ 
ment from such handlers, since, under 
the proposal, cooperatives are allowed to 
offset payment*; to the producer-settle¬ 
ment fund by the amount of payments 
due from the market administrator. 

TTie largest handler in the four Iowa 
markets stated in his brief that he has 
never failed to make timely payments. 
He emphasized that only proprietary 
handlers would be required to make pay¬ 
ments to the producer-settlement fund. 
Consequently, a cooperative handler 
would have the use of its money for this 
period of time, with the result that a 
cooperative handler would have an un¬ 
fair advantage over a proprietary 
handler. 

Proponents testified that this advan¬ 
tage was not intended and that their 
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proposal should bo modified to provide 
equal treatment between proprietary 
handlers and cooperative association 
handlers. 

Proponents have not made a convinc¬ 
ing argument as to the need for channel¬ 
ling payments through the market ad¬ 
ministrator. They have not, by their own 
admission, strictly enforced prompt pay¬ 
ments by handlers, either through 
threatening to cut off supplies or by 
charging interest on late payments. Pro¬ 
ponents indicated that the competitive 
situation precluded them from taking 
such steps. 

Under the merged order, cooperatives 
should have a stronger hand to enforce 
prompt payments by handlers. The 
brooder pooling opportunities under the 
merged order will ease the pressure to 
maintain customers who do not pay their 
bills on time. Accordingly, cooperatives 
should be better able to enforce prompt 
payments without subjecting those han¬ 
dlers who are conscientious about mak¬ 
ing timely payments to their proposed 
pavment arrangement. 

In referring to the payment dates 
specified below, it is intended that pay¬ 
ments must be postmarked by such dates, 
rather than be received by such dates. If 
a payment must be postmarked by a cer¬ 
tain date, it reasonably should be received 
a day or two later. 

Under the terms adopted herein for 
the merged order, milk received from a 
cooperative acting as a handler for farm 
bulk tank milk will be treated as an in¬ 
terhandler transfer but will be classified 
pro rata with producer milk at the trans¬ 
feree-plant. The pool plant operator will 
be obligated to the producer-settlement 
fund for the milk received directly from 
producers and by transfer from bulk tank 
cooperative handlers at its classified use 
value. 

In Us capacity as the operator of a pool 
plant, the cooperative association will 
account to the pool at class prices for 
milk transferred to other pool plants. 
The transferee-handler will pay the co¬ 
operative the class prices for such milk. 

A handler should be required to make 
a partial payment to' a cooperative as¬ 
sociation or a producer on or before the 
last day of the month for milk received 
during the first 15 days of the month. 
The partial payment should be at the 
uniform price for the preceding month 
adjusted at the handler s plant location. 

Final accounting for milk from pro¬ 
ducers and cooperative bulk tank han¬ 
dlers will be completed after the end of 
the month. Handlers will be-required to 
submit to the market administrator a 
report of all receipts and utilization by 
the 8th day after the end of the month. 
The uniform price is announced by the 
12th day. On the 12th day. handlers are 
required to pay cooperative associations 
for all skim milk and butterfat received 
from pool plants operated by such co¬ 
operative associations at not less than 
the class prices, as adjusted by the but- 
terfat differential, applicable at the lo¬ 
cation of the receiving handler's pool 
plant less the amount of partial payment. 
Earlier payment on such pAant milk is 


necessary to allow the cooperative asso¬ 
ciation operating the transferor pool 
plant to meet any possible obligation to 
the producer-settlement fund. 

Handlers whose pool obligation exceeds 
the value of their producer milk at the 
uniform price should be required to make 
payment to the producer-settlement fund 
on or before the 15th day after the end 
of the month. On or before the 17th day 
after the end of the month, the market 
administrator will make payments to 
handlers whose total pool obligation to 
less than the value of their producer re¬ 
ceipts at the uniform price. 

Final payment by proprietary handlers 
to cooperative association handlers on 
farm bulk tank milk will be made on or 
before the 18th day after the end of the 
month. Such payment will be at not less 
than the uniform price for the month, 
less the amount of partial payment made 
for milk received during the first 15 days 
of the month. On or before the 18th day 
after the end of the month, handlers will 
also make final payment to each pro¬ 
ducer for milk which was not caused to 
be delivered by a cooperative association 
acting as a handier on farm bulk tank 
mflk. Such payment will also be at the 
uniform price for the month, less the 
amount of partial payment for milk re¬ 
ceived during the first 15 days of the 
month. 

This schedule of reporting and pay¬ 
ment dates adopted to Intended to Insure 
producers prompt payment for their milk. 
It closely resembles the payment sched¬ 
ule proposed, except for the Interpreta¬ 
tion of the dates specified, which are 
considered to be postmark dates. 

Plant location adjustments for pro¬ 
ducers and on nonpool milk. The uniform 
price to producers should be adjusted for 
the location of the plant of actual re¬ 
ceipt. The location adjustments should 
be the same as those provided for han¬ 
dlers with respect to Class I milk. The 
uniform price applicable to other source 
milk should also be adjusted at these 
rates, except that the adjusted uniform 
price should not be less than the Class 
III price. 

Provisions of this nature are included 
in the four Iowa orders. They were pro¬ 
posed for the merged order by Proponent 
# 1 . 

The National Farmers Organization 
proposed that there be no location ad¬ 
justments for producers, but that there 
be credits from the pool for supply plants 
and reload points that ship milk for Class 
I use to pool distributing plants. Four 
basing points were proposed for this pur¬ 
pose Location adjustments would be 
computed at the rate of 8 cents for the 
first 45 miles and 2 cents per 10 miles 
thereafter that such supply plant or re¬ 
load point to located from the nearer of 
Des Moines. Rock Island, Cedar Rapids, 
or Dubuque. 

A NFO spokesman testified that the 
practice of equating location adjustments 
to producers with Class I location ad¬ 
justments for handlers creates inequities. 
He stated that, from a cost of production 
viewpoint, there to no legitimate reason 
for paying a producer a lower price be¬ 


cause he happens to be located farther 
from a market than another producer. 

He stated the proposed pool credits, 
coupled with a flat price to producers, 
would bring about a much more equitable 
arrangement in the mnrkctlng of Federal 
order milk. . 

The pricing structure in the Federal 
order system generally increases from 
north to south to reflect costs associated 
with distance in transporting milk from 
surplus milk production areas to deficit 
areas. Accordingly, a dairy farmer al¬ 
ways has the choice of shipping his milk 
to the local market or shipping it to a 
higher priced market at his own expense. 
If the price in the alternative market 
will at least equal the local market price 
plus transportation, the dairy farmer will 
have the incentive to ship his milk to the 
alternative market. 

Under the NFO proposal, all producers 
supplying the market would receive the 
same uniform price. This would result In 
a substantial redistribution of income 
from producers in the southern part of 
the market to those in northeastern Iowa 
and into Minnesota and Wisconsin. 

The reduction in price to producers in 
central and southern Iowa would make 
alternative market prices very attractive 
Thus, there would be an undue price in¬ 
centive for such producers to associate 
with the St. Louis. Southern Illinois, or 
Kansas City markets, to name a few. 

The proposal would also have a disrup¬ 
tive effect on price alignment in south¬ 
ern Minnesota and west-central Wiscon¬ 
sin. since the Iowa uniform price would 
provide an incentive for producers sup¬ 
plying the Upper Midwest and Chicago 
markets to switch over to the Iowa 
market. This would cause handlers In the 
former two markets to pay excessive 
prices in order to hold their milk supply* 

The NFO proposal would provide no 
incentive for producers to move their 
milk to other than the closest outlet, since 
they would get the same price whether 
they shipped their milk to a supply plant 
five miles from their farm or to a city 
distributing plant 70 miles away. Fur¬ 
thermore, the proposal would force all 
milk into the nearest pool plant, which 
to not likely to be a pool distributing 
plant, since most of the milk supply of 
Iowa handlers to produced in northeast¬ 
ern Iowa. The milk would then have to be 
transferred to pool distributing plants. 
Although, in many cases, this milk can be 
moved more efficiently on a direct-ship 
basis, the incentive would be to move it 
from a supply plant to a distributing 
plant because only in that way can trans¬ 
portation cost be recovered. 

While under the NFO proposal produc¬ 
ers would get no reimbursement for 
transportation through a higher uniform 
price, supply plants would seemingly— 
and perhaps inadvertently—get a double 
location adjustment for milk transferred 
for Class I use. This to because the NFO 
proposal provides a minus 15-ccnt loca¬ 
tion adjustment between Zones I and HI. 
On top of the 15 cents, there would ap¬ 
parently be a further transportation 
credit based on the distance from the 
supply plant to the nearest basing point. 
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In light of the above considerations, ft 
Is concluded that the NFO proposal 
would promote Inequities and a mis al¬ 
location of resources, and would not be 
conducive to the most efficient marketing 
of milk. For these reasons, the proposal 
is denied. 

Sxavic* Charges 

Service charges for milk received from 
a cooperative association should not be 
adopted for the merged order. 

Land 0*Lakes, Inc., proposed that 
service charges be Incorporated In the 
order to accommodate the recovery of a 
cooperative association's costs for field 
sendees, testing for milk quality, coordi¬ 
nation of milk movements, disposition of 
reserve supplies, producer payrolls, and 
operation and maintenance of storage 
and handling facilities. Its proposal 
would provide a charge of 10 cents per 
hundredweight on milk delivered di¬ 
rectly from the farm to a handler's 
plant and 18 cents per hundredweight on 
milk delivered from a supply plant to a 
handler's plant 

A Land O'Lakes witness testified that 
most cooperative associations supplying 
proprietary handlers are able to recover 
the cost of various sendees rendered 
through sendee charges levied by the co¬ 
operative. He said, however, that not all 
cooperatives in the Iowa marketing area 
always levey such a charge and the 
charges that are made vary from orga¬ 
nization to organization and possibly 
from customer to customer. Conse¬ 
quently, a milk distributor who pays a 
small charge or none at all has a pro¬ 
curement cost advantage over a compet¬ 
itor buying milk from a cooperative 
that does charge for services rendered. 
The witness concluded that this situation 
Is not In keeping with the legislative re¬ 
quirement of the Agricultural Market¬ 
ing Agreement Act that ‘'prices shall be 
uniform to all handlers." 

Mississippi Valley Milk Producers As¬ 
sociation and the National Farmers Or¬ 
ganization also gave testimony in support 
of the Land O’Lakes proposal. A MVMPA 
spokesman stated that his organization 
heartily supports Land O'Lakes' pro¬ 
posal. He testified, however, that MVMPA 
has experienced higher costs than LOL 
for the services covered In the proposal. 

The NFO spokesman testified that. If a 
service charge is provided for milk re¬ 
ceived from supply plants, a similar serv¬ 
ice charge should apply to milk handled 
through reload stations. He stated that 
NFO has experienced little, if any. dif¬ 
ference in the actual operating cost of a 
reload station versus a supply plant. 

Land O'Lakes presented an exhibit 
showing the costs experienced by it in 
providing supply plant milk and direct- 
shipped milk to other handlers. Although 
LOL does not presently operate any sup¬ 
ply plants under the four separate Iowa 
orders, the cooperative indicated that tu 
cost in handling milk through supply 
plants In neighboring markets amount to 
18 cents per hundredweight.* Its costs on 
direct-shipped milk were given as 9 cents 
per hundredweight. The** costs are 
broken down as follows: 
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Tablr 5.— Land (YLakrs milk procurrmrnt 
COtft per hundredweight for 1975 
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As proponent pointed out, a basic re¬ 
quirement of the statutory authority for 
milk orders is that the class prices es¬ 
tablished thereunder be uniform to all 
handlers except for specified adjust¬ 
ments. such as for locations at which 
delivery of milk is made to such handlers 
and butterfat content of the milk. It is 
questionable, however, whether this can 
be construed to mean that the "cost" of 
milk shall be uniform to all handlers. 
Proponent's position would suggest that 
the orders should assure that the total 
"cost" of obtaining milk be made the 
wune for each handler in the market. 
This does not appear to be a reasonable 
interpretation of the Act, nor does the 
attainment of such cost uniformity ap¬ 
pear feasible. 

The Act provides that the class prices 
under an order are minimum prices that 
handlers must pay producers or asso¬ 
ciations of producers for milk. Handlers 
may, and do, pay producers or their co¬ 
operatives prices that are higher than 
the established minimum level. There is 
no statutory requirement that such over- 
order prices be related to specific costs 
that producers or cooperatives may incur 
in making milk available to handlers. 
Even if service charges were applied un¬ 
der the order, handlers could still make 
additional payments to producers In ex¬ 
cess of those necessary to meet the mini¬ 
mum class prices and applicable service 
charges. Thus, it is difficult to conclude 
that, under the statutory requirement 
for uniform class prices to handlers, the 
order is intended also to assure uniform 
milk costs to all handlers in a regulated 
market. 

From a practical standpoint, it is not 
possible to assure that all handlers incur 
the same costs in obtaining their milk 
supplies. The extent of the procurement 
costs incurred by competing handlers 
may be influenced by any number of 
things. A handler may choose to obtain 
his milk supply directly from producers, 
for example. In doing so. a small handler 
may be able to limit his procurement ac¬ 
tivities to milk testing and producer pay- 
rolling. Other handlers may undertake 
various additional activities, such as field 
services, hauling and operation of re¬ 
load points or supply plants. The coat 
of such activities may be affected by 
such factors as the volume of milk han¬ 
dled. location of producers, type and size 
of hauling equipment, and payrolling 
procedures, to name Just a few. The 
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handler may choose, on the other hand, 
to obtain his supply of milk solely from 
n cooperative association, or perhaps Just 
a portion of his supply from a coopera¬ 
tive. Under these arrangements, also, a 
handler can expect to experience still 
different sets of costs for his milk sup¬ 
ply. Because handlers in Iowa use dif¬ 
ferent means of procuring their milk 
supplies, the procurement costs can be 
expected to differ among the competing 
handlers. 

Undoubtedly, wide differences In pro¬ 
curement costs are of great concern to 
both cooperatives and proprietary han¬ 
dlers. Assuming comparable operating 
efficiencies, those handlers with the low¬ 
er procurement costs obviously have a 
competitive advantage in the market¬ 
place. It is understandable, then, why 
there Is support for the Institution of 
service charges under the proposed Iowa 
order. 

There are significant problems inher¬ 
ent in the establishment of service 
charges under an order. Some of these 
arc clearly evident from the record of 
this proceeding. The only detailed cost 
information introduced at the hearing 
in support of the proposed service 
charges was that offered by Land 
O'Lakes. the proponent cooperative. Ac¬ 
tually. the cooperative's supporting data 
for a service charge on supply plant milk 
reflected its operating experience In 
other markets rather than under the 
four separate Iowa orders. Another co¬ 
operative Indicated that its costs for 
similar services were higher than those 
experienced by Land O'Lakes. Because of 
differences In their methods of opera¬ 
tion. each cooperative in the market can 
be expected to incur different costs for 
similar services. This makes It difficult to 
establish representative service charges 
under the order. In the case of this pro¬ 
ceeding, the record evidence does not 
provide an adequate basis for determin¬ 
ing representative charges. 

Other problems are Involved, also. 
Each organization can be expected to 
allocate costs to various services differ¬ 
ently. In the case of land O'Lakes, the 
proposed 18-cent service charge for sup¬ 
ply plant milk was derived In part from 
costs for "Corporate overhead" and 
"Orade A Division overhead." Corporate 
overhead was not used in arriving at the 
proposed 10-cent charge on direct- 
shipped milk. The particular corporate 
structure and scope of operations for 
other cooperatives presumably would 
result in a different make-up of costs 
for services. 

In addition, the question arises as to 
what services should be represented by 
any service charge that might be 
adopted. If a mandatory charge Is made 
for a service or services not wanted by 
a buying handler, this could place a co¬ 
operative's milk at a competitive disad¬ 
vantage relative to the milk or proprie¬ 
tary supply plants or nonmember pro¬ 
ducers. A major cost component used In 
the make-up of Land O'Lakes* proposed 
service charges was shrinkage. If a pool 
plant operator were to purchase milk 
on the basis of farm weights and tests. 


6, 19 77 

















1376 


PROPOSED RULES 


the cooperative would not be account¬ 
able for any shrinkage and the handler 
would have no bmils for paying a charge 
bn Mich shrinkage. 

Also, service charges Incorporated in 
the order would need to be up-dated on 
n reasonably current basis if such 
charges are to be reflective of actual op¬ 
erating conditions in the market. This 
would place an additional burden on the 
administration of the program. The level 
of service charges In Iowa has been de¬ 
termined largely by the competitive 
forces in the market Such charges can 
be changed almost immediately In re¬ 
sponse to changing condition*. 

For these several reasons, it is much 
more preferable that service charges be 
a matter of negotiation between cooper¬ 
atives and buying handlers. The record 
does not provide compelling reasons for 
mandating service charges at prescribed 
levels under the merged order. Accord¬ 
ingly. the proposal for service charges 
is denied 

ic> Administrate? provision 
Charges on overdue accounts . The 
merged order should provide for charges 
on handler obligations to the producer- 
settlement fund that are overdue. Such 
charge should be at the rate of three- 
fourths of one percent per month ‘9 per¬ 
cent annually). The charge should apply 
beginning the day following the date on 
which payment of an obligation Is due. 

It is essential that all handler pay¬ 
ments to the producer-settlement fund 
be made promptly In order that the 
market administrator will be able to 
make the required payments out of the 
producer-settlement fund. A charge on 
overdue accounts should provide an in¬ 
centive to handlers to make their pay¬ 
ments on time. Moreover, handlers w’ho 
pay late are. in effect, borrowing money 
from producers. Without n charge for 
late payments, handlers delinquent tn 
their payments would have a financial 
advantage relative to those handlers 
making timely payments. 

It should be noted that such charges 
are not a substitute for prompt payments 
by handlers. Those delinquent in their 
obligations will be subject to legal en¬ 
forcement action as authorized under the 
Act. 

Presently, none of the four orders pro¬ 
vides for a late payment charge. The 
charge was proposed by Proponent *1. 
No one testified or filed a brief in opposi¬ 
tion to it. 

Administrative assessment. The max¬ 
imum rate of payment by handlers for 
the cost of administering the merged 
order should be 4 cents per hundred¬ 
weight. Currently, the maximum rates 
under the separate orders are 4 cents per 
hundredweight under the Cedar Rapids - 
Iowa City. Des Moines, and North Cen¬ 
tral Iowa orders, and 3 cents per hun¬ 
dredweight under the Quad Cities-Du- 
buque order. 

Proponent No. 1 proposed a maximum 
administrative assessment rate of 5 cents 
per hundredweight. Recognizing that the 
maximum rate need not be charged by 
the market administrator, proponent 
testified that the higher rate would elim¬ 


inate the necessity of a hearing at some 
future date in the event administrative 
costs should rise. 

The maximum rate of 4 cents per hun¬ 
dredweight, now Included in three of the 
four orders, should be adequate for the 
merged order, which can be expected to 
be administered somewhat more effici¬ 
ently than four separate orders. It is nec¬ 
essary, of course, that the administrator 
have adequate funds to perform all of 
those functions necessary for effective 
administration. However. If experience 
indicates that the merged order can be 
administered at a lesser rate, the Secre¬ 
tary, under the terms of the order, may 
adjust the effective rote or assessment 
without the necessity of a hearing. 

Tlie administrative assessment should 
apply to all receipts of milk within the 
month from producers, including milk 
of such handler’s own production, any 
other source milk allocated to Class I 
‘except milk so assessed under another 
Federal order), milk received from a 
cuojjeraUve association in Its capacity 
a* a handler on farm bulk tank milk, and 
milk transferred to a pool plant from o 
plant owned and operated by a coopera¬ 
tive association. A cooperative associa¬ 
tion should pay the administrative as¬ 
sessment only on its receipts for which 
such assessment U not to be paid by 
other handlers 

The Act provides that the administra¬ 
tive cost of the order shall be borne by 
handlers and that minimum prices to all 
handlers be fixed for milk received from 
producers or associations of producers. 
When a proprietary’ handler purchases 
milk from a cooperative association 
handler, the assessment should be passed 
on to the proprietary* handler. 

Presently, none of the four orders 
places on proprietary handlers the ad¬ 
ministrative assessment on milk received 
from a cooperative association in its 
capacity as a handler on plant milk 
transferred. Proponents testified that the 
administrative assessment should be 
borne by the proprietary handler ulti¬ 
mately receiving the milk. 

When a cooperative association oper¬ 
ates a processing plant or acts in the 
capacity of a handler diverting milk to 
nonpool plants or in the limited capacity 
as responsible handler with respect to 
farm bulk tank milk which it causes to 
be picked up at the farm and which is 
not received at any plant, it. of course, 
must be held responsible for the assess¬ 
ment payable on such milk 

Marketing service deduction. With re¬ 
spect to payments to producers, the order 
should provide for a maximum deduction 
of 6 cents per hundredweight for market¬ 
ing services furnished by the market 
administrator. Such deductions are nec¬ 
essary to enable the market adminis¬ 
trator. Such deductions ore necessary to 
enable the market administrator to con¬ 
duct on adequate marketing service pro¬ 
gram for producers supplying the 
market. 

The maximum rates now for such serv¬ 
ices are B cents under the Cedar Rapids- 
Iowa City. Des Moines, and North Cen¬ 
tral Iowa orders, and 6 cents under the 
Quad Clties-Dubuquo order. 


The 6-c«nt rate, which was proposed 
at the hearing, should permit the market 
Administrator to conduct an adequate 
marketing service program for those 
producers not receiving such services 
(providing for market information to 
producers and verification of weights, 
sampling, and testing of milk purchased 
from producers) from a cooperative as¬ 
sociation. The average rate now charged 
under the four markets is slightly above 
5 cents per hundredweight Therefore 
a maximum rate of 6 cents should pro¬ 
vide adequate funds for these services. 

The order should provide for the trans¬ 
fer of funds from a proprietary handler 
to u cooperative association when the 
latter is performing the marketing serv¬ 
ices for producers. The language sug¬ 
gested by proponents would merely direct 
that no money be withheld in the case 
of producers for whom a cooperative is 
performing the marketing services. This 
would be adequate when the handler pays 
the cooperative association for the milk 
and the cooperative then pays the 
producers In this cose, the cooperative 
could obviously withhold the marketing 
service fee. But in the case where the 
handler pays the producer directly, a 
provision is needed to provide for the 
transfer of funds from the handler to the 
cooperative to cover the marketing serv ¬ 
ices performed. The language adopted 
herein specifically provides for this 
transfer of funds, accompanied by a 
statement showing the quantity of milk 
for which a deduction was computed for 
each producer. 

Merger of the administrative expense, 
marketing sendee, and producer-settle¬ 
ment funds. To accomplish the merger 
of the orders effectively and equitably, 
the reserves in the administrative ex¬ 
pense funds that have resulted under the 
four separate orders should be combined 
Similar procedure should be followed 
with respect to the marketing service 
fund reserves of these individual orders. 
Any liabilities of such funds under the 
Individual orders should be paid from 
the appropriate new fund established 
under the merged order. Simllarty. ob¬ 
ligations that are due the several funds 
under the Individual orders should be 
paid to the appropriate combined fund 
under the merged order. 

The money paid to the administrative 
expense fund is each handler’s propor¬ 
tionate share of the cost of administer¬ 
ing the order. It Is anticipated that all 
handlers currently regulated under the 
individual orders will continue to be 
regulated under the merged order. In 
view of thLs. It would be an unnecessary 
administrative and financial burden to 
allocate back to handlers the reserve 
funds under the individual orders and 
then accumulate an adequate reserve for 
the merged order. It is more efficient to 
combine the administrative monies ac¬ 
cumulated under the individual orders 
and to pay any liabilities against such 
funds from the consolidated fund of the 
merged order. 

The money accumulated in the mar¬ 
keting service funds of the four orders 
is that which has been paid by producers 
for whom the market administrator la 
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performing services. The producers who 
have contributed to the marketing serv¬ 
ice fund of each order are expected to 
continue to supply milk for the Iowa 
market. The consolidation of the reserves 
In the individual marketing service funds 
is therefore appropriate in view of the 
continuation of the marketing service 
program for these producers under the 
merged order. 

The producer-settlement fund bal¬ 
ances in Orders 63. 70. and 79 should be 
liquidated and paid out to producers 
through the blend price computed for 
the month immediately preceding the 
month the merged order becomes effec¬ 
tive. Since the North Central Iowa mar¬ 
ket is an individual handler pool market, 
there is no producer-settlement fund. 
Consequently, a combining of the pro¬ 
ducer-settlement fund balances would 
not be fair to those producers who have 
contributed to the funds, while it would 
result in a windfall to producers under 
Order 78 wiio have not contributed to a 
producer-settlement fund. 

Provisions Requiring No Revision 

Handlers and producers indicated that 
provisions of the Des Moines order for 
which they were proposing no changes 
were appropriate for the expanded mar¬ 
keting area. 

No testimony was presented indicating 
that the reasons set forth in the deci¬ 
sions providing for the adoption of such 
provisions were not equally applicable to 
regulation of the expanded marketing 
area. 

For the reasons previously stated, the 
remaining unrevised provisions of the 
order are appropriate for the extended 
order and are hereby adopted. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions, and the evi¬ 
dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
interested parties arc inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find¬ 
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision. 

General Findings 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of each of the aforesaid 
orders and of the previously issued 
amendments thereto; and all of said pre¬ 
vious findings and determinations are 
hereby ratified and affirmed, except inso¬ 
far as such findings and determinations 
may be in conflict with the findings and 
determinations set forth herein. 

<a> The tentative marketing agree¬ 
ment and the Iowa order, which amends 
and merges the Des Moines. Quad Citles- 


Dubuque. Cedar Rapids-Iowa City, and 
North Central Iowa orders, and all of the 
terms and conditions thereof, w’lll tend 
to effectuate the declared policy of the 
Act: 

i b) The parity prices of milk as deter¬ 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the Iowa marketing area, and the mini¬ 
mum prices specified In the tentative 
marketing agreement and the Iowa order 
arc such prices as will reflect the afore¬ 
said factors, insure a sufficient quantity 
of pure and wholesome milk, and be in 
the public interest; 

(c) The tentative marketing agree¬ 
ment and the Iowa order will regulate the 
handling of milk in the same manner as. 
und will be applicable only to persons in 
the respective classes of industrial and 
commercial activity specified in. the mar¬ 
keting agreements upon which a hearing 
has been held; 

<d> Ail milk and milk products han¬ 
dled by handlers, as defined in the tenta¬ 
tive marketing agreement and the Iowa 
order, are in the current of interstate 
commerce or directly burden, obstruct, or 
affect Interstate commerce in milk or its 
products; and 

<e> It s hereby found that the neces¬ 
sary expense of the market administrator 
for the maintenance and functioning of 
such agency will require the payment by 
each handler, as his pro rata share of 
such expense. 4 cents per hundredweight 
or such lesser amount as the Secretary 
may prescribe, with respect to milk speci¬ 
fied in i 1079.85 of the aforesaid tenta¬ 
tive marketing agreement and the Iowa 
order. 

Recommended Marketing Agreement and 
Order Amending the Order 

The recommended marketing agree¬ 
ment is not included in this decision be¬ 
cause the regulatory provisions thereof 
would be the same as those contained 
In the Iow'a order. The following order 
regulating the handling of milk in the 
Iowa marketing area is recommended as 
the detailed and appropriate means by 
which the foregoing conclusions may be 
carried out: 

Part 1079 is revised in its entirety, in¬ 
cluding the heading. 

PART 1079—MILK IN THE IOWA 
MARKETING AREA 

Subpart—Order Regulating Handling 


General Provisions 


Sec 

1079 l 

General provisions. 


Definitions 

10798 

Iowa marketing area. 

1079.3 

Route disposition. 

1079.4 

Plant. 

1079.5 

| Reserved) 

1079.6 

j Reserved j 

1079.7 

Pool plant. 

1079 8 

Nonpool plant. 

1079.9 

Handler. 

1079.10 

Producer-handler. 

1079.11 

[ Reserved | 

1079.12 

Producer. 


Sec. 

1079 13 Producer milk. 

1070.14 Other source milk. 

1079.15 Fluid milk product. 

1079.16 Fluid cream product.. 

1070.17 Filled mUk. 

1079.18 Cooperative association. 

Handler Reports 

1079.30 Reports of receipts and utilization. 
1079 31 Payroll reports. 

1079 32 Other reporta. 

Classification or Milk 

1079 40 Classes of utilization. 

1079.41 Shrinkage. 

1079.42 Classification of transfers and diver¬ 

sions. 

1079.43 General classification ruled. 

1079.44 Classification of producer milk. 

1079.45 Market Administrator's reports and 

announcementa concerning classi¬ 
fication. 

Class Prices 

1079 50 Class prices. 

1079.51 Basic formula price. 

1079.52 Plant location adjustments for 

handlers. 

1079.53 Announcement of class prices. 

1079.54 Equivalent price. 

Uniform Peice 

1079.60 Handler's value of milk for com¬ 

puting uniform price. 

1079.61 Computation of uniform price. 

1079 02 Announcement of uniform price and 

butterfat differential. 

Payments roa Milk 

1079 70 Producer-settlement fund. 

1079.71 Payments to the producer-settle¬ 

ment fund. 

1079.72 Payments from the producer-settle¬ 

ment fund. 

1079.73 Payments to producers and to coop¬ 

erative associations. 

1079 74 Butterfat differential. 

1079.75 Plant location adjustments for pro¬ 
ducers and on nonpool milk. 
1070.70 Payments by handler operating a 
partially regulated distributing 
plant. 

1079.77 Adjustment of accounts. 

1079.78 Charges on overdue accounts. 

Administrative Assessment and Marketing 
Service Deduction 

107985 Assessment for order administra¬ 
tion. 

107986 Deduction for marketing services. 

General Provisions 

§ 1079.1 General prut iakms. 

T!ie terms, definitions, and provisions 
in Part 1000 of this chapter are hereby 
incorporated by reference and made a 
part of this order. 

definitions 

§ 1079.2 I»i* a marketing area. 

“Iowa marketing area” (referred to In 
this Part as the “marketing area") 
means all the territory within the bound¬ 
aries listed below, including all territory 
that is now, or in the future, occupied by 
government t municipal. 8tatc. or Fed¬ 
eral) reservations, installations, institu¬ 
tions. or other similar establishments if 
any part of such territory is within the 
designated geographical limits of the 
marketing area: 
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• n i The low ft counties of: 


Humboldt 

Iowa 

Jackson 

Jasper 

Jefferson 

Johnson 

Jonas 

Keokuk 

linn 

Louuu* 

Lucas 

Madison 

Mahaska 

Marion 

Marshall 

Monroe 

Muscatine 

Pocahontas 

Polk 

powenhlek 

Ringgold 

Scott 

Story 

Tama 

Taylor 

Union 

Wapello 

Warren 

Washington 

Wayne 

Webatcr 

Wright 


Adair 
Adams 
Allamakee 
Appanoose 
Audubon 
Lent on 
Black Hawk 
Boone 
BremeT 
Buchnns it 
Butler 
Cslhoun 
Carroll 
Cedar 

C-erro Oordo 

CMckMtw 

Clarke 
Clayton 
Clinton 
Dallas 
Davis 
Decatur 
Delaware 
Dubuque 
Payette 
Ployd 
Pnuiklln 
Oreene 
Orundy 
Guthrie 
Hamilton 
Hancock 
Hardm 

and the city of Osage in Mitchell County. 

<b) The Illinois counties of: 

Henry Rock Island 

Mercer 

and the city of East Dubuque In Jo Da¬ 
vies s County. 

§ 1079.S Ktiul<- disposition. 

• Route disposition” means any delivery 
(Including any delivery by a vendor or 
disposition at a plant store) of a fluid 
milk product classified as Class I milk, 
other than bulk fluid milk products 
transferred to other plants. 

fj 1079.1 riant. 

“Plant” means the land, buildings, fa¬ 
cilities. and equipment constituting a 
single operating unit or establishment 
at which milk or milk products ( includ¬ 
ing filled milk) arc received, processed, 
or packaged. Separate facilities used only 
as a distribution point for storing pack¬ 
aged fluid milk products in transit or 
separate facilities at which milk is only 
reloaded from one tank truck to another 
lor transshipment shall not be a “plant** 
under this definition. 

§ 1079.3 (Rr^ni-dl 
§ 1079.6 f KeMTvrfl 1 
6 1079.7 Pool plant. 

Except as provided In paragraph <d> 
of this section, “pool plant*’ means: 

(a) Any plant (which, if qualified 
pursuant to this paragraph, shall be 
known as a “pool distributing plant”) 
that is approved by a duly constituted 
regulatory agency for the processing or 
packaging of Grade A milk and from 
which during the month: 

(1) The total route disposition (ex¬ 
cluding packaged fluid milk products re¬ 
ceived from other plants and filled milk) 
as a percent of the total Grade A fluid 
milk products received in bulk form at 


such plant or diverted therefrom by the 
plant operator is equal to 40 percent or 
more during each of the months of Sep¬ 
tember through November and 35 per¬ 
cent or more during all other months; 

* n t3> Not less than 15 percent of such 
receipts are disposed of os route dispo¬ 
sition ( except filled milk* in the market¬ 
ing area. 

<b) Any plant ‘Which, if qualified pur¬ 
suant to this paragraph, shall be known 
as a “pool supply plant”) that is ap¬ 
proved by a duly constituted regulatory 
agency for the handling of Grade A milk 
and from which during the month the 
volume of bulk fluid milk products trans¬ 
ferred to pool distributing plants during 
each of the months of September through 
November is 35 percent or more and dur¬ 
ing each of the months of December 
through August is 20 percent or more of 
the total Grade A milk received at the 
plant from dairy farmers and handlers 
described in f 1079.9*0. including milk 
diverted therefrom by the plant operator 
pursuant to § 1079.13. For plants located 
within the States of Iowa, Minnesota, 
Wisconsin, or that portion of Illinois 
north of Interstate 80. the shipping re¬ 
quirements of this paragraph may also 
be met in the following ways: 

(D Upon written request to the mar¬ 
ket administrator, a cooperative associa¬ 
tion that operates a supply plant may 
include as qualifying shipments its deliv¬ 
eries to pool distributing plants directly 
from farms of producers pursuant to 
$ 1079.9(0; 

(2) Upon written request to the mar¬ 
ket administrator, a proprietary handler 
may Include as qualifying shipments milk 
diverted pursuant to $ 1079.13(d) to pool 
distributing plants; 

(3> Upon UTitten request to the market 
administrator, the operator of a supply 
plant may include as qualifying ship¬ 
ments transfers of fluid milk products to 
distributing plants regulated under other 
Federal orders, except that credit for 
such transfers shall be limited to the 
amount of milk, including milk shipped 
directly from producers’ farms, delivered 
to pool distributing plants under this 
order: and 

<4 • Two or more supply plants oper¬ 
ated by the same handler or by one or 
more cooperative associations may qual¬ 
ify for pooling as a unit by meeting the 
applicable percentage requirements of 
tills paragraph in the same manner as a 
single plant if the handler submits a 
written request to the market adminis¬ 
trator prior to the first day of September 
requesting that such plants qualify as a 
unit for the period September through 
August of the following year, i Units may 
form on the effective date of the merged 
order. Such units may continue in effect 
through August 1977.) The request shall 
list the plants to be included In the unit 
in the sequence in which they shall qual¬ 
ify for pool plant status based on the 
minimum deliveries required. If the de¬ 
liveries made are insufficient to qualify 
the entire unit for pooling, the plant last 
on the list shall be excluded from the 
unit, followed by the plant next-to-lost 


on the list, and continuing in this se¬ 
quence until the remaining plants on the 
lost have met the minimum shipping re¬ 
quirements. Each plant that qualifies a* 
a pool plant within a unit shall continue 
each month as a plant in the unit 
through the following August unless the 
plant fails subsequently to qualify for 
pooling or the handler submits a written 
request to the market administrator prior 
to the first day of the month that the 
plant be deleted from the unit or that the 
unit be discontinued Any plant that, hu* 
been so deleted from the unit, or that ho> 
failed to qualify in any month, will not 
be part of the unit for the remaining 
months through August. No plant may be 
added in any subsequent month throupli 
the following August to a unit that qual¬ 
ifies in September. 

<c> Any plant, except n plant included 
In a unit, that qualified as a pool plant 
In each of the immediately preceding 
three months on the basis of performance 
standards described to paragraph < a» or 
(b) of this section. 

<d> The term “pool plant** shall not 
apply to the following plants: 

(1) A producer-handler plant: 

(2) A governmental agency plant: 

(3) A plant qualified as a pool plant 
pursuant to this section if the conditions 
of paragraph <d><3> (i) and Ul> of this 
section are met. Such plant shall be ex¬ 
empt from the provisions of this part 
except for reports that may be required 
pursuant to I 1079.30(d) and verification 
of such reports by the market adminis¬ 
trator in accordance with f 1000.5 of this 
chapter: 

(I) The Secretary determines that a 
greater quantity of fluid milk products in 
fluid form is disposed of from such plant 
to a regulated marketing area as defined 
in another order issued pursuant to the 
Act either as route disposition, excludliu; 
filled milk, or to other order plants quali¬ 
fied on the basis of route disposition, than 
is disposed of from such plant in the 
Iowa marketing area either as route dis¬ 
position. excluding filled milk, or to pool 
plants qualified on the basis of route dis¬ 
position; and 

(U) Such milk would be subject to the 
class price and producer payment provi¬ 
sions or the other order upon being made 
exempt from this part: and 

(4) That portion of a plant that is 
physically separated from the Grade A 
portion of such plant, Is operated separ¬ 
ately, and is not approved by any regula¬ 
tory agency for the receiving, processing 
or packaging of any fluid milk product 
for Grade A disposition. 

§ 1079.8 Von pool plant. 

“Nonpool plant” means any milk or 
filled milk receiving, manufacturing, or 
processing plant other than a pool plant 
The following categories of nonpool 
plants are further defined as follows; 

<a) “Other order plant” means a plant 
that is fully subject to the pricing and 
pooling provisions of another order is¬ 
sued pursuant to the Act. 

(b) “Producer-handler plant” means a 
plant operated by a producer-handler as 
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defined In any order (Including this part > 
issued pursuant to the Act. 

(c) "Partially regulated distributing 
plant" means a nonpool plant that Is not 
an other order plant, a producer-handler 
plant, or a governmental agency plant, 
irom which Grade A milk or filled milk 
is disposed of as route disposition in the 
marketing area during the month. 

(d) "Unregulated supply plant" means 
a nonpool plant that is not an other order 
plant, a producer-handler plant, or a 
governmental agency plant from which 
fluid milk products are shipped during 
the month to a pool plant. 

<e> "Governmental agency plant" 
means a plant that is operated by a gov¬ 
ernment institution and from which fluid 
milk products are distributed in the mar¬ 
keting area. 8uch plant shall be exempt 
from all provisions of this port. 

§ 1079.9 Handler. 

“Handler" means: 

(a> Any person in his capacity as the 
operator of a pool plant; 

<b) Any cooperative association with 
respect to milk of a producer that is di¬ 
verted for the account of the cooperative 
association from a pool plant of another 
handler in accordance with £1079.13; 

(c) Any cooperative association with 
respect to milk that it receives for its 
account from the farm of a producer for 
delivery to a pool plant of another han¬ 
dler in a tank truck owned and operated 
by, or under the control of. such coopera¬ 
tive association, unless both the coopera¬ 
tive association and the operator of the 
pool plant notify the market adminis¬ 
trator prior to the time that such milk 
is delivered to the pool plant that the 
plant operator will be the handler for 
such milk and will purchase such milk 
on the basis of weights determined from 
its measurement at the farm and butter- 
fat tests determined from farm bulk tank 
samples. Milk for which the cooperative 
association Is the handler pursuant to 
this paragraph shall be deemed to have 
been received by the cooperative associ¬ 
ation at the location of the pool plant to 
which such milk Is delivered; 

(d) Any person who operates a par¬ 
tially regulated distributing plant; 

(e) Any person who is a producer- 
handler; 

(f) Any person who operates another 
order plant described in £ 1079.7(d); and 

(g) Any person who operates an un¬ 
regulated supply plant. 

§ 1079.10 l § ro«Iurrr-l»nndlrr. 

‘ Producer-handler*’ means any person 
who meets all of the following condi¬ 
tions: 

(a) Operates a dairy farm and a dis¬ 
tributing plant at which Grade A milk 
of his own production Is processed and 
packaged, and from which there Is route 
disposition in the marketing area; 

<b) Receives no milk or fluid milk 
products at his plant (or at any distribu- 
tion facility, including routes, operated 
by him, an affiliate, or any person who 
controls or is controlled by him) from 
the farms of other dairy farmers nor 
from any other source, except receipts 


of not more than 50,000 pounds of fluid 
milk products during the month from 
pool plants or from other order plants; 

<c> Receives no nonfluid milk products 
from any source for use in reconstituting 
fluid milk products; and 

<d> Provides proof satisfactory to the 
market administrator that the care and 
management of the dairy animals and 
other resources necessary for his own 
farm production and the operation of 
the processing and packaging business 
are the personal enterprise and risk of 
such person. 

§ 1079.11 ( Kr*rrve<l 1 

§ 1079.12 Producer. 

(a) Except as provided In paragrapn 

(b) of this section, "producer" means 
any person who produces milk approved 
by a duly constituted regulatory agency 
for disposition as Grade A milk and 
whose milk is: 

(1) Received at a pool plant directly 
from such person; 

(2) Received by a handler described 
In £ 1079.9(c); or 

(3> Diverted from a pool plant in ac¬ 
cordance with £ 1079.13. 

<b) "Producer" shall not include: 

(1)A producer-handler as defined In 
any order (including this part) issued 
pursuant to the Act: 

<2> Any person with respect to milk 
produced by him that Is diverted to a 
pool plant from an other order plant if 
the other order designates such person as 
a producer under that order and such 
milk is allocated to Class II or Class m 
utilization pursuant to | 1079.44 <a>(8> 
(ill) and the corresponding step of 
£ 1079.44 (b); 

(3) Any person with respect to milk 
produced by him that Is reported as di¬ 
verted to an other order plant if any 
portion of such person's milk so moved 
is assigned to Class I under the provi¬ 
sions of such other order; and 

(4> Any government Institution which 
produces milk in conjunction with the 
operation of a plant exempt from all pro¬ 
visions of this Part pursuant to £ 1079.- 
8 ) 0 . 

§ 1079.13 Producer milk. 

"Producer milk" means the skim milk 
and butterfat In milk of a producer 
that is: 

(a) Received at a pool plant directly 
from such producer by the operator of 
the plant: 

<b> Received by a handler described in 
I 1079.9(c); 

(c) Picked up from the producer's 
farm tank In a tank truck owned and 
operated by. or under the control of, the 
operator of a pool plant but which is not 
received at a plant until the following 
month. Such milk shall be considered as 
having been received by the handler dur¬ 
ing the month in which it is picked up 
at the producer's farm and shall be. 
priced at the location of the plant where 
it Is physically received in the following 
month. This paragraph shall apply In 
like manner to mflk received by the op¬ 
erator of a pool plant who. In accordance 
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with £ 1079.9(c). Is the handler for such 
milk; 

(d> Diverted from the pool plant of a 
proprietary handler for the account of 
the handler operating such plant to an¬ 
other pool plant or diverted from a pool 
plain to a nonpool plant (other than a 
producer-handler plant) for the account 
of the handler operating such pool plant 
or for the account of a handler described 
in £ 1079.9(b), subject to the following 
conditions: 

(1) Milk of a dairy farmer shall not 
be eligible for diversion under this sec¬ 
tion unless during the month at least 
one day's production of milk of such 
dairy farmer is physically received os 
producer milk at a pool plant; 

(2) The total quality of milk diverted 
by a cooperative association during the 
month may not exceed 50 percent in the 
months of September through November 
and 70 percent in other months, of the 
producer milk that the cooperative 
ciation causes to be delivered to or di¬ 
verted from pool plants during the 
month: 

<3) The operator of a pool plant (other 
than a cooperative association* may di¬ 
vert for his account any milk that Is not 
under the control of a cooperative asso¬ 
ciation that diverts mflk during the 
month pursuant to paragraph (d»<2> of 
this section. The total quantity so di¬ 
verted during the month may not exceed 
50 percent in the months of September 
through November, and 70 percent in 
other months, of the milk received at or 
diverted from such pool plant during the 
month that is eligible to be diverted by 
the plant operator; 

(4> Any milk diverted in excess of the 
limits prescribed in paragraph (d)(2) 
and (3» of this section shall not be pro¬ 
ducer milk. The diverting handler may 
designate the dairy fanners whose di¬ 
verted mflk will not be producer milk, 
otherwise the milk last diverted—in lots 
of an entire day's production-—shall be 
excluded first in determining which milk 
should not be producer milk; and 

(5) Diverted milk shall be priced at 
the location of the plant to which di¬ 
verted. 

§ 1079.11 Other mi urre milk. 

"Other source milk" means all skim 
milk and butterfat contained in or repre¬ 
sented by: 

<a> Receipts of fluid milk products and 
bulk products specified in £ 1079.40(b) 
(1> from any source other than produc¬ 
ers, handlers described in £ 1079.9(c), or 
pool plants: 

(b> Receipts in packaged form from 
other plants of products specified in 
£ 1079.40(b) (D; 

(c) Products (other than fluid milk 
products, products specified in £ 1079.40 
<b)(D. and products produced at the 
plant during the same month) from any 
source which are reprocessed, converted 
into, or combined with another product 
in the plant during the month; and 

(d> Receipts of any milk product 
(other than a fluid milk product or a 
product specified In £ 1079.40(b)(1) for 
which the handler falls to establish a 
disposition. 
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$ 1079.13 Huiil milk |»r«»«lur 1. 

*a> Except as provided In paragraph 
<b> of thin section “fluid milk product 
means any of the following products in 
fluid or frozen form: Milk, skim milk, 
lowfat milk, milk drinks, buttermilk, 
filled milk, and milkshake and Ice milk 
mixes containing less than 20 percent to¬ 
tal solids, including any such products 
lhat are flavored, cultured, modified with 
added nonfat milk solids, concentrated 
i If in a consumer-type package*, or re¬ 
constituted. 

<b) The term “fluid milk product” shall 
not include: 

(1) Evaporated or condensed milk 
< plain or sweetened *. evaporated or con¬ 
densed skim milk <plain or sweetened*, 
formulas especially prepared for Infant 
feeding or dietary use that are packaged 
hi hermetically scaled glass or all-metal 
containers, any product that contains by 
weight less than 6 5 percent nonfat milk 
solids, and whey: and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
<a> of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content. 

$ 1079.16 Fluid rrram product. 

“Fluid cream product" means cream 
(other than plastic cream or frozen 
cream), sour cream, or a mixture <in¬ 
cluding a cultured mixture) of cream 
and milk or skim milk containing 9 per¬ 
cent or more butterfat, with or without 
the addition of other Ingredients. 

$ 1079.17 Filled milk. 

“Filled milk" means any combination 
of nonmilk fat cor oil) with skim milk 
(whether fresh, cultured, reconstituted, 
or modified by the addition of nonfat 
milk solids >. with or without milk fat. 
so that the product (including stabilizers, 
emulsifiers, or flavoring) resembles milk 
or any other fluid milk product, and con¬ 
tains less than 6 percent nonmilk fat (or 
oil). 

$ 1079.18 CooprmtKr «*-4w Union. 

“Cooperative association” means any 
cooperative marketing association of 
producers which the Secretary deter¬ 
mines. after application by the associa¬ 
tion: 

(a) Is qualified under the provisions 
of the Act of Congress of February 18. 
1922. as amended, known as the “Capper - 
Volstead Act;* 

(b) Has full authority In the sale of 
milk of Its members and Is engaged In 
making collective sales of or marketing 
milk or its products for its members; and 

(c) Has its entire activities under the 
control of Its members. 

Handles Reposts 

$ 1079.30 «f receipt* and 

Utilisation. 

On or before the 8th day after the end 
of each month, each handler shall report 
for such month to the market admin¬ 
istrator. In the detail and on the forms 
prescribed by the market administrator, 
as follows: 


<a> Each handler, with respect to 
each of his pool plants, shall report the 
quantities of skim milk and butterfat 
contained in or represented by: 

(1) Receipts of producer milk. Includ¬ 
ing producer milk diverted by the han¬ 
dler from the pool plant to other plants: 

(2) Receipts of milk from handlers 
described in I 1079.9(c); 

(3) Receipts of fluid milk products 
and bulk fluid cream products from other 
pool plants: 

(4) Receipts of other source milk: 

(5) Inventories at the beginning and 
end of the month of fluid milk products 
and products specified In 5 1079.40(b) 
(1); and 

< 6> The utilization or disposition of all 
milk, filled milk, and milk products re¬ 
quired to be reported pursuant to this 
paragraph. 

i b) Each handler operating a partially 
regulated distributing plant shall report 
with respect to such plant in the same 
manner as prescribed for reports re¬ 
quired by paragraph ta) of this section. 
Receipts of milk that would have been 
producer milk If the plant had been 
fully regulated shall be reported in lieu 
of producer milk. Such report shall show 
also the quantity of any reconstituted 
skim milk In route disposition in the 
marketing area. 

(c) Each handler described in I 1079.9 
»b> and <c> shall report: 

(1) The quantities of all skim milk 
and butterfat contained In receipts of 
milk from producers; and 

(2) The utilization or disposition of all 
such receipts. 

(d> Each handler not specified in 
paragraphs (a) through (c) of this sec¬ 
tion shall report with respect to his 
receipts and utilization of milk, filled 
milk, and milk products In such man¬ 
ner as the market administrator may 
prescribe. 

§ 1079.31 Payroll rcpoci*. 

(a* On or before the 22nd day of each 
month, each handler described In 
5 1079.9(a). (b), and (c) ahaD report 
to the market administrator his producer 
payroll for the preceding month, to the 
detail prescribed by the market admin¬ 
istrator. showing for each producer: 

(1) His name and address : 

(2) The total pounds of milk received 
from such producer: 

(3) The average butterfat content of 
such milk; and 

(4) The price per hundredweight, the 
gross amount due. the amount and nature 
of any deductions, and the net amount 
paid. 

(b) Each handier operating a partially 
regulated distributing plant who elects to 
make payment pursuant to 5 1079.76<b> 
shall report for each dairy farmer who 
would have been a producer if the plant 
had been fully regulated in the same 
manner as prescribed for reports required 
by paragraph (a) of this section 

§ 1079.32 Other report*. 

In addition to the reports required pur¬ 
suant to 15 1079 30 and 1079.31, eaeh 
handler shall report such other informa¬ 
tion as the market administrator deems 


necessary to verify or establish such han¬ 
dler's obligation under the order. 

Classification or Max 
§ 1079.10 ( It^rn of ntillMtlon. 

Except as provided in 5 1079.42. all 
skim milk and butterfat required to 
be reported by a handler pursuant 'r> 

I 1079.30 shall be classified as follows : 

(a) Class I milk. Class I milk shall t»* 
all skim milk and butterfat: 

. l > Disposed of to the form of a fluid 
milk product, except as otherwise pro¬ 
vided in paragraphs (b) and (c> of thl< 
section; and 

(2> Not specifically accounted for as 
Class n or Class m milk. 

«b) Class II milk. Class II milk shall 
be all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
cream product, eggnog, yogurt, and any 
product containing 0 percent or more 
uonmilk fat (oroil) that resembles a fluid 
cream product, eggnog, or yogurt ex¬ 
cept as otherwise provided to paragraph 
<c) of this section; 

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section; 

(3> In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food preceding estab¬ 
lishment (other than a milk or filled milk 
plant) at which food products (other 
than milk products and filled milk > arc 
processed and from which there is no 
disposition of fluid milk products or fluid 
cream products other than those received 
in consumer-type packages; and 
(4) Used to produce: 

(1) Cottage cheese, lowfat cottage 
cheese, and dry curd cottage cheese: 

(II) Milk-shake and Ice milk mixes tor 
bases) containing 20 percent or more 
total solids, frozen dessert 1 ?, and frozen 
dessert mixes: 

(ill) Any concentrated milk product in 
bulk, fluid form other than that specified 
In paragraph <c) (1) (tv) of this section: 

(lv) Plastic cream, frozen cream and 
anhydrous mllkfat; 

(v) Custards, puddings, and pancake 
mixes; and 

<vi) Formulas especially prepared for 
infant feeding or dietary use that arc 
packaged to hermetically sealed glass or 
all-metal containers. 

(c) Class III milk . Class m milk shall 
be all skim milk and butterfat: 

Cl) Used to produce: 

(!) Cheese (other than cottage cheese, 
lowfat cottage cheese, and dry curd cot¬ 
tage cheese); 

<il> Butter: 

(III) Any milk product in dry form 
tiv) Any concentrated milk product to 

bulk, fluid form that is used to produce 
a Class III product: 

(v) Evaporated or condensed milk 
(plain or sweetened) to a consumer-type 
package and evaporated or condense ! 
skim milk « plain or sweetened > to a 
consumer-type package; and 

(vl) Any product not otherwise speci¬ 
fied in this section; 

(2) In inventory at the end of the 
month of fluid milk products in bulk or 
packaged form and products specified in 
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paragraph (b)(1) of this section In bulk 

form; 

(3) In fluid milk products and products 
-specified In paragraph <b> (1) of this sec¬ 
tion that are disposed of by a handler 
(or animal feed; 

(4) In fluid milk products and prod¬ 
ucts specified In paragraph (b)(1) of 
this section that arc dumped by a han¬ 
dler if the market administrator Is noti¬ 
fied of such dumping in advance and 
is given the opportunity to verify such 
disposition; 

(5) In fluid milk products destroyed 
or lost under extraordinary circum¬ 
stances; 

t6) In skim milk In any modified fluid 
milk product that is in excess of the 
quantity of skim milk in such product 
that was included within the fluid milk 
product definition pursuant to f 1079.15; 
nnd 

(7) In shrinkage assigned pursuant to 
i 1079.41(a) to the receipts specified In 

1 1079.41(a)(2) and in shrinkage speci¬ 
fied in 1 1079.41 (b) and (c). 

§ 1079.41 Shrinkage. 

Por purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to 9 1079.30, the mar¬ 
ket administrator shall determine the 
following: 

(a) The pro rata assignment of shrink¬ 
age of skim milk and butterfat. respec¬ 
tively, at each pool plant to the respec¬ 
tive quantities of skim milk and butter- 

fat: 

(1) In the receipts specified in para¬ 
graph (b) (1) through (6) of this section 
on which shrinkage is allowed pursuant 
to such paragraph; and 

(2) In other source milk not specified 
in paragraph (b) (1) through (6) of this 
section which was received in the form of 
a bulk fluid milk product or a bulk fluid 
rrcam product; 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned pursuant 
to paragraph (a) of this section to the 
receipts specified in paragraph (a) (I) 
of this section that is not in excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
' excluding milk diverted by the plant 
operator to another plant); 

(2) Plus 1.5 percent of the skim milk 
and butterfat. respectively, in milk re¬ 
ceived from a liandier described in 
11079-9(0 and in milk diverted to such 
Plant from another pool plank except 
thot. in either case, if the operator of 
the plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its measure¬ 
ment at the farm and butterfat tests 
determined from farm bulk tank sam¬ 
ples. the applicable percentage shall be 

2 percent; 

<3> Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
t bat. if the operator of the plant to which 
the milk Is delivered purchases such milk 
on the basis of weights determined from 
its measurement at the farm and butter¬ 
fat tests determined from farm bulk 
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tank samples, the applicable percentage 
shall be zero; 

(4) Plus 1.5 percent of the skim milk 
and butterfat. respectively, in bulk fluid 
milk products received by transfer from 
other pool plants: 

<5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the quan¬ 
tity for which Class n or Class in classi¬ 
fication is requested by the operators of 
both plants: 

(6) Plus 1.5 percent of the skim milk 
and butterfak respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class n or Class III classification 
is requested by the handler: and 

(7) Leas 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied In para¬ 
graph (b) (1). (2). (4), (5) and (6) of 
this section; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a cooper¬ 
ative association is the handler pursuant 
to 9 1079.9 (b) or (c), but not in excess 
of 0.5 percent of the skim milk and but¬ 
terfat. respectively. In such milk. If the 
operator of the plant to which the milk 
is delivered purchases such milk on the 
basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage under 
this paragraph for the cooperative as¬ 
sociation shall be zero. 

9 1079.42 CliLMifinitiott of lnin»fm* and 
diversions. 

<a) % Transfer ■» and diversions to pool 
plants. 8ktm milk or butterfat trans¬ 
ferred or diverted tn the form of a fluid 
milk product or a bulk fluid cream prod¬ 
uct from a pool plant to another pool 
plant shall be classified as Class I milk 
unless both handlers request the same 
classification In another class. In cither 
case, the classification of such transfers 
or diversions shall be subject to the fol¬ 
lowing conditions: 

(1) The skim milk or butterfat classi¬ 
fied In each class shall be limited to the 
amount of skim milk and butterfat. re¬ 
spectively. remaining In such class at the 
transferee-plant or dlvertec-plant after 
the computations pursuant to 5 1079.44 

(a) (12) and the corresponding step of 
9 1079 44(b); 

(2) If the transferor-plant or divertor- 
plant received during the month other 
source milk to be allocated pursuant to 
9 1079.44(a) (7) or the corresponding step 
of 9 1079.44(b). the skim milk or butter¬ 
fat so transferred or diverted shall be 
classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and 

(3) If the transferor-handler or di¬ 
vertor-handler received during the 
month other source milk to be allocated 
pursuant to I 1079.44(a) (11) or (12) or 
the corresponding steps of 9 1079.44(b), 
the skim milk or butterfat so transferred 


1381 

or diverted, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not be 
classified as Class I milk to a greater ex¬ 
tent than would be the case if the other 
source milk had been received at the 
transferee-plant or divcrtee-plant. 

(b) Transfers and diversions to other 
order plants . Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified In the fol¬ 
lowing manner. Such classification shall 
apply only to the skim milk or butterfat 
that is in excess of any receipts at the 
pool plant from the other order plant of 
skim milk and butterfat. respectively. In 
fluid milk products and bulk fluid cream 
products, respectively, that are In the 
same category as described in paragraph 
(b) (1). (2). or (3> of this section; 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order: 

(2) If transferred In bulk form, 
classification shall be In the classes to 
which allocated under the other order 
(including allocation under the condi¬ 
tions set forth in paragraph (b)(3) of 
this section); 

(3) If the operators of both plants so 
request In their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di¬ 
versions in bulk form shall be classified 
as Class II or Class III milk to the ex¬ 
tent of such utilization available for such 
classification pursuant to the allocation 
provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or diver¬ 
sions were allocated under the other 
order is not available to the market ad¬ 
ministrator for the purpose of establish¬ 
ing classification under this paragraph, 
classification shall be as Class I, subject 
to adjustment when such information is 
available; 

(5) For purposes of this paragraph. If 
the other order provides tor a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class consist¬ 
ing primarily of fluid milk products shall 
be classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class III 
milk; and 

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant Is not defined as a fluid milk 
product under such other order, classifi¬ 
cation under this paragraph shall be in 
accordance with the provisions of 
9 1079.40. 

(c) Transfers to producer-handlers 
and transfers and diversions to govern¬ 
mental agency plants. Skim milk or but¬ 
terfat transferred In the following forms 
from a pool plant to a producer-handler 
under this or any other Federal order or 
transferred or diverted to a govern¬ 
mental agency plant shall be classified: 

(1) As Class I milk. If transferred or 
diverted in the form of a fluid milk prod¬ 
uct; and 
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(2) In accordance with the utilization 
assigned to it by the market administra¬ 
tor, IX transferred In the form of a bulk 
fluid cream product. For this purpose, the 
producer-handler's utilization of skim 
milk and butterfat In each class, in series 
beginning with Class m, shall be as¬ 
signed to the extent possible to hia 
receipts of skim milk and butterfat, re¬ 
spectively. In bulk fluid cream products, 
pro rata to each source. 

id) Transfers and diversions to other 
non pool plants. Skim milk or butterfat. 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that Is not an other order plant, 
a producer-handler plant, or a govern¬ 
mental agency plant shall be classified: 

(1) As Class I milk, if transferred In 
the form of a packaged fluid milk prod¬ 
uct: and 

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply: 

(!) If the conditions described in par¬ 
agraph (d)(2) (1) (a) and <b) of this 
section are met, transfers or diversions in 
bulk form shall be classified on the basis 
of the assignment of the nonpool plant's 
utilization to Its receipts as set forth in 
paragraph id) (2) (U) through ivtii) of 
this section: 

<a) The transferor-handler or divert¬ 
or-handler claims such classification in 
his report of receipts and utilization 
filed pursuant to 9 1079.30 for the month 
within which such transaction occurred: 
and 

(b) The nonpool plant operator main¬ 
tains books and records showing the 
utilization of all skim milk and butter- 
lot received at such plant which ore 
made available for verification purposes 
if requested by the market administra¬ 
tor; 

til) Route dispostion in the marketing 
area of each Federal milk order from 
the nonpool plant and transfers of pack¬ 
aged fluid milk products from such non¬ 
pool plant to plants fully regulated 
thereunder shall be assigned to the ex¬ 
tent possible In the following sequence: 

(a) Pro rata to receipts of packaged 
fluid milk products at such nonpool plant 
from pool plants; 

<b) Pro rata to any remaining unas¬ 
signed receipts of packaged fluid milk 
products at such nonpool plant from oth¬ 
er order plants; 

(c) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and 

(d) Pro rata to any remaining unas- 
slgned receipts of bulk fluid milk prod¬ 
ucts at such nonpool plant from other 
order plants; 

< ill) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any remain¬ 
ing unas&igned receipts of packaged fluid 
milk products at such nonpool plant from 
pool plants and other order plants; 

<lv) Transfers of bulk fluid milk prod¬ 
ucts from the nonpool plant to a plant 
fully regulated under any Federal milk 
order, to the extent that such transfers 


to the regulated plant exceed receipts of 
fluid milk products from such plant and 
arc allocated to Class I at the transferee- 
plant. shall be assigned to the extent 
possible In the following sequence: 

(a> Pro rata to receipts of fluid milk 
products at such nonpool plant from pool 
plants; and 

(5) Pro rata to any remaining unos¬ 
ed gned receipts of fluid milk products at 
such nonpool plant from other order 
plants; 

(V) Any remaining unAssigned Class 
I disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence: 

(a> To such nonpool plant's receipts 
from dairy fanners who the market ad¬ 
ministrator determines constitute regu¬ 
lar .sources of Grade A milk for such non¬ 
pool plant; and 

<b) To such nonpool plant's receipts 
of Grade A milk from plants not fully 
regulated under any Federal milk order 
which the market administrator deter¬ 
mines constitute regular sources of Grade 
A milk for such nonpool plant: 

(vi> Any remaining unasslgned re¬ 
ceipts of bulk fluid milk products at the 
nonpool plant from pool plants and other 
order plants shall be assigned, pro rata 
among such plants, to the extent possible 
first to any remaining Class I utilization, 
then to Class III utilization, and then to 
Class n utilization at such non^ool 
plant; 

ivli) Receipts of bulk fluid cream prod¬ 
ucts at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any remaining 
Class in utilization, then to any remain¬ 
ing Class n utilization, and then to 
Clara I utilization at such nonpool plant; 
and 

<vlil) In determining the uonpool 
plant's utilization for purposes of this 
subparagraph, any fluid milk products 
and bulk fluid cream products trans¬ 
ferred from such nonpool plant to a plant 
not fully regulated under any Federal 
milk order shall be classified on the basis 
of the second plant's utilization using the 
same assignment priorities at the second 
plant that are set forth In paragraph 
(d)(2) of this section. 

<e) Transfers by a handler described 
in 9 1079.9(c) to pool plants. Skim mUk 
and butterfat transferred in the form of 
bulk milk by a handler described in 
8 1079.9(c) to another handler’s pool 
plant shall be classified pursuant to 
1 1079.44 pro rata with producer milk re¬ 
ceived at the transferee-handler's plant 

§ 1079.13 (irnfral rulr*. 

In determining the classification of 
producer milk, the following rules shall 
apply: 

(a) Each month the market adminis¬ 
trator shall correct for mathematical 
and other abvlous errors all reports filed 
pursuant to 9 1079.30 and shall compute 
separately for each pool plant, and for 
each cooperative association with respect 
to milk for which It is the handler pursu¬ 
ant to 9 1079.9 (b) or (c) that was not 
received at a pool plant, the pounds of 
skim milk and butterfat, respectively. In 


each class in accordance with ({ 1079.40, 
1079.41. and 1079.42. The combined 
pounds of skim milk and butterfat so 
determined in each class for a handler 
described in 8 1079.9 <b> or (c> shall be 
such handler's classification of producei 
milk; 

(b> If any of the water contained in 
the milk from which a product Is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that arc to be 
considered under this part as used or dis¬ 
posed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus all 
of the water originally associated with 
such solids; and 

(c> The classification of producer milk 
for which a cooperative association is tin* 
handler pursuant to 9 1079.9 (b> oi tc* 
shall be determined separately from the 
operations of any pool plant operated by 
such cooperative association. 

§ 1079.11 CTIn#«ifio*llon of producer 
milk. 

For each month the market adminis¬ 
trator shall determine for each han¬ 
dler described In 9 1079.9'a> for each of 
his separate pool plants the classification 
of producer milk and milk received from 
a handler described in 9 1079.9(c) by al¬ 
locating the handler's receipts of skim 
milk and butterfat to his utilization as 
follows: 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Clara III the pounds of skim 
milk in shrinkage specified in 9 1079.41 
(b>; 

(2> Subtract from the total pound*, of 
skim milk in Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order Is classified and 
priced ns Clara I milk and Is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

<3> Subtract from the pounds of skim 
milk remaining in each class the pound* 
of skim mUk in fluid milk products re¬ 
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to paragraph (a> <7> (vi> of this 
section, as follows: 

<i> From Clara III mUk. the lesser of 
the pounds remaining or 2 percent ol 
such receipts, and 

<U) From Clara I milk, the remainder 
of such receipts; 

(4) Subtract from the pounds of skim 
milk in Clara n the pounds of skim milk 
in products specified in 8 1079 . 40 <b» (1) 
that were received in packaged form 
from other plants, but not in excess of the 
pounds of skim milk remaining in Clara 

n; 

($> For a pool plant that was subject 
to 9 1079.40(b)(1) or comparable provi¬ 
sions of another Federal order in the im¬ 
mediately preceding month, subtract 
from the remaining pounds of skim milk 
in Clara II the pounds of skim milk in 
products specified in 9 1079.40(b) (1) that 
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were in Inventory at the beginning of 
the month In packaged form, but not in 
excess of the pounds of skim milk re¬ 
maining in Class IT; 

(6) Subtract from the remaining 
jxninds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream prod¬ 
uct) that is used to produce, or added to. 
any product specified in f 1079.40(b). but 
not in excess of the pounds of skim 
milk remaining in Class II; 

(7) Subtract in the order specified be¬ 
low from the pounds of skim milk re¬ 
maining in each class, in series begin¬ 
ning with Class III, the pounds of skim 
milk in each of the following: 

(i) Other source milk (except that re¬ 
ceived in the form of a fluid milk prod¬ 
uct) and. if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in | 1079.40b<l) that was not 
subtracted pursuant to paragraphs (a) 
<4). (5). and (0) of this section; 

<ii> Receipts of fluid milk products 
• except filled mlik> for which Grade A 
certification is not established; 

(ill) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk or¬ 
der and from a governmental agency 
plant; 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to paragraph (a) (2) of this 
section; and 

<vi) Receipts of reconstituted skim 
milk In filled milk from an other order 
plant that Is regulated under any Fed¬ 
eral milk order providing for individ¬ 
ual-handler pooling, to the extent that 
reconstituted skim milk Is allocated to 
Class I at the transferor-plant; 

(8) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in Class II and Class III. in 
sequence beginning with Class m: 

(1) The pounds of skim milk in re¬ 
ceipts of fluid milk products from an un¬ 
regulated supply plant that were not 
subtracted pursuant to paragraphs (a) 
(2) and <7)<v> of this section for which 
the handler requests a classification 
other tlian Class I. but not in excess of 
the pounds of skim milk remaining in 
Class II and Class III combined; 

<ii> The pounds of skim milk in re¬ 
ceipts of fluid milk products from au un¬ 
regulated supply plant that were not 
subtracted pursuant to paragraphs (a) 
<2>. (7)(v). and <8>(i> of this section 
which are in excess of the pounds of 
skim milk determined pursuant to para¬ 
graph (a) (8) 01) (a) through (c> of this 
section. Should the pounds of skim milk 
to be subtracted from Class II and Class 
ni Combined exceed the pounds of skim 
milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class in combined shall be Increased 
< increasing as necessary Class III and 
then Class n to the extent of available 
utilization In such classes at the nearest 


other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be sub¬ 
tracted. and the pounds of skim milk in 
Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining In each class at this 
allocation step at the handler's other 
pool plants shall be adjusted In the re¬ 
verse direction by a like amount: 

(a) Multiply by 1.25 the sum of the 
pounds of skim milk remaining In Class 

I at this allocation step at all pool plants 
of the handler (excluding any duplica¬ 
tion of Class I utilization resulting from 
reported Class I transfers between pool 
pUints of the handler); 

<&) Subtract from the above result the 
sum of the pounds of skim milk In re¬ 
ceipts at all pool plants of the handler 
of producer milk, milk from a handler 
described In t 1079.9(c). fluid milk prod¬ 
ucts from pool plants of other handlers, 
and bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)<7)(vl) of 
this section: and 

<c) Multiply any phis quantity result¬ 
ing above by the percentage that the re¬ 
ceipts of skim milk In fluid milk products 
from unregulated supply plants that re¬ 
main at this pool plant is of an such re¬ 
ceipts remaining at this allocation step 
at all pool plants of the handler; and 

(ill) The pounds of skim milk in re¬ 
ceipts of bulk fluid milk products from 
an other order plant that are In excess 
of bulk fluid milk products transferred 
or diverted to such plant and that were 
not subtracted pursuant to paragraph 
(a) (7) (Yi) of this section, if Class n or 
Class HI classification Is requested by 
the operator of the other order plant 
and the handler, but not In excess of the 
pounds of skim milk remaining in Class 

II and Class in combined; 

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class m. the pounds of 
skim milk in fluid milk products and 
products specified in f 1079.40(b)(1) in 
Inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraph (a)(5) and (7>(i> of tills 
section; 

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of 
skim milk subtracted pursuant to para¬ 
graph (a) (1) of this section; 

<11) Subject to the provisions of para¬ 
graph (a) (11) (i) and (ii) of this sec¬ 
tion. subtract from the pounds of skim 
milk remaining in each class at the plant 
pro rata to the total pounds of skim milk 
remaining in Class I and in Class II and 
Class ni combined at this allocation step 
at all pool plants of the handler (exclud¬ 
ing any duplication of utilization in each 
class resulting from transfers between 
pool plants of the handler), with the 
quantity prorated to Class II and Class 
combined being subtracted first from 
Class III and then from Class II. the 
pounds of skim milk In receipts of fluid 
milk products from, an unregulated sup¬ 
ply plant that were not subtracted pur¬ 
suant to paragraphs (a) (2). (7) <v). and 


(8XD and (11) of this section and that 
were not offset by transfers or diversions 
of fluid milk products to the same unreg¬ 
ulated supply plant from which fluid milk 
products to be allocated at this step were 
received : 

(!) Should the pounds of skim milk to 
be subtracted from Class II and Class III 
combined pursuant to paragraph (a) (11) 
of this section exceed the pounds of skim 
milk remaining in such classes, the 
pounds of skim milk in Class II and Class 
III combined shall be increased (increas¬ 
ing as necessary Class in and then Class 
II to the extent of available utilization In 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and the 
pounds of skim milk In Class I shall be 
decreased by a like amount. In such case, 
the pounds of skim milk remaining in 
each class at this allocation step at the 
handler's other pool plants shall be ad¬ 
justed in the reverse direction by a like 
amount; and 

(11 > Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a) (11) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be Increased by an amount 
equal to such excess quantity to be sub¬ 
tracted. and the pounds of skim milk in 
Class II and Class III combined shall be 
decreased by a Uke amount (decreasing 
as necessary Class HI and then Class H). 
In such case, the pounds of skim milk 
remaining in each class at this alloca¬ 
tion step at the handler's other pool 
plants shall be adjusted in the reverse 
direction by a like amount, beginning 
with the nearest plant at which Class I 
utilization is available; 

(12) Subtract in the manner specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a)(7) (vi) and (a)(6) (ill) 
of this section; 

li> Subject to the provisions of para- 
graps (a)(13) <il>. (ill), and (iv) of this 
section, such subtraction shall be pro 
rata to the pounds of skim milk in Class 
I and in Class II and Class III combined, 
with the quantity prorated to Class n 
and Class in combined being subtracted 
first from Class HI and then from Class 
II. with respect to whichever of the fol¬ 
lowing quantities represents the lower 
proportion of Class I milk: 

(a) The estimated utilization of skim 
milk of all handlers In each class as 
announced for the month pursuant to 
i 1079.45(a); or 

(b) The total pounds of skim milk re¬ 
maining in each class at this allocation 
step at all poolplants of the handler (ex¬ 
cluding any duplication of utilization in 
each class resulting from transfers be¬ 
tween pool plants of the handler): 

(ID Should the proration pursuant to 
paragraph (a) (13) (1) of this section re¬ 
sult in the total pounds of skim milk at 
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all pool plant* of the handler that arc to 
be subtracted at this allocation step from 
Claw n and Class in combined exceed¬ 
ing the pounds of skim milk remaining 
In Class n and Class III at all such 
plants, the pounds of such excess shall be 
subtracted from the pounds of skim milk 
remaining tn Class I after such prora- 
tlon at the pool plants at which such 
other source milk was received: 

(ill) Except as provided in paragraph 

(a) (12) (Uj of this section, should the 
computations pursuant to paragraph 
<aMi2> 0) or(ii) of this section result in 
a quantity of skim milk to be subtracted 
from Class II and Class III combined 
that exceeds the pounds of skim milk re¬ 
maining In such classes, the pounds of 
skim milk in Class II and Class IU com¬ 
bined shall be increased (increasing as 
necessary Class III and then Class II to 
the extent of available utilization in such 
classes at the nearest other pool plant of 
the handler, and then at each succes¬ 
sively more distant pool plant of the 
handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk In Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount: and 

(iv) Except as provided in paragraph 
(a) (12) (li) of this section, should the 
computation pursuant to paragraph (a) 
<12) (i) or (ii) of this section result in 
a quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
Increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class m combined shall be decreased by 
a like amount (decreasing as necessary 
Class IU and then Class ID. In such case, 
the pounds of skim milk remaining in 
each class At this allocation step at the 
handler's other pool plants shall be ad¬ 
justed in the reverse direction by a like 
amount beginning with the nearest plant 
at which Class I utilization is available: 

< 13 > Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant according to the 
classification of such products pursuant 
to $ 1079.42(a); and 

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk In producer milk, 
and milk received from a handler de¬ 
scribed in 4 1079.9(c), subtract such ex¬ 
cess from the pounds of skim milk re¬ 
maining in each class in series beginning 
with Class IIL Any amount so subtracted 
shall be known as "overage"; 

(b) Butterfat shall be allocated in ac¬ 
cordance with the procedure outlined for 
skim milk in paragraph to) of this sec¬ 
tion: and 

(c) Hie quantity of producer milk and 
milk received from a handler described 
In { 1079.9(c) In each clas6 shall be the 
combined pounds of skim milk and but¬ 


terfat remaining In each class after the 
computations pursuant to paragraph (a) 
(14) of this section and the correspond¬ 
ing step of paragraph <b> of this section. 

P 1079.13 MurLrl tttlmiiiiMrntor % » rc- 
|»ort« m»tl nnnourtrrntrtil* nmrrrti* 
ing clarification. 

The market administrator shall make 
the following reports and announcements 
concerning classification: 

(a) Whenever required for the pur¬ 
pose of allocating receipts from other 
order plants pursuant to 4 1079.44(a> 
<12> and the corresponding step of 
4 1079.44(b), estimate and publicly an¬ 
nounce on or before the 12th day of the 
month the Class I utilization 'to the 
nearest whole percentage) during the 
previous month of skim milk and butter- 
fat. respectively, in producer milk of all 
handlers. Such estimate shall be based 
upon the most current available data and 
shall be final for such purpose. 

'b> Report to the market administra¬ 
tor of the other order, as soon as possible 
after the report of receipts and utiliza¬ 
tion for the month is received from a 
handler who has received fluid milk prod¬ 
ucts or bulk fluid cream product* from 
an other order plant, the class to which 
such receipts are allocated pursuant to 
I 1079.44 on the basis of such report, and 
thereafter, any change in such allocation 
required to correct errors disclosed in the 
verification of such report. 

(c) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
an other order plant the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report by the receiving 
handler, and. as necessary*, any changes 
in such allocation arising from the veri¬ 
fication of such report. 

<d) On or before the 14th day after 
the end of each month, report to each 
cooperative association which so re¬ 
quests. the class utilization of producer 
milk received by each liandler from a 
cooperative association or from members 
of the association. For the purpose of this 
report, the milk caused to be delivered by 
an association shall be prorated to each 
class in the proportion that the total re¬ 
ceipts of milk received from producers by 
such handler were used in each class 

Class Pkicils 
§ 1079.50 (Jam prirr«, 

Subject to the provisions of 4 1079.52. 
the class prices for the month per hun¬ 
dredweight of milk shall be as follows: 

(a) Class I price. The Class I price shall 
be the basic formula price for the sec¬ 
ond preceding month plus $1.40 

(b> Class II price . The Class n price 
shall be the basic formula price for the 
month plus 10 cents. 

(c) Class III price. The Class IU price 
shall be the basic formula price for the 
month. 

§ 1079.51 linear furntuln price*. 

The "basic formula price" shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 


in Minnesota and Wisconsin, as reported 
by the Department for the month, ad¬ 
justed to a 3.5 percent butterfat basis aiul 
rounded to the nearest cent For such 
adjustment, the butterfat differential 
(rounded to the nearest one-tenth cent* 
per one-tenth percent butterfat shall be 
0.12 times the simple average of the 
wholesale selling prices (using the mid¬ 
point of any price range as one price 
of Grade A < 92-score) bulk butter per 
pound at Chicago, as reported by the 
Department for the month. For the pur¬ 
pose of computing the Class I price, the 
resulting price shall be not less than 
$4 33. 

§ 1079..*>2 Plan! lomlfon adjiMn* 

for handler**. 

• a» The following zones are defined foi 
the purpose of determining location ad¬ 
justment*: 

«1) Zone 1 shall include that terirtorv 
both inside and outside the marketing 
area, not included in Zones 2 and 3 
(2) Zone 2 shall include: 

<i> The Iowa counties of Benton. 
Cedar. Clinton. Iowa. Johnson. Jones. 
Keokuk. Linn, Louisa, Marshall. Musca¬ 
tine, Poweshiek. Scott, Tama, and Wash¬ 
ington : and 

'ii) The Illinois counties of Henry 
Mercer, and Rock Inland. 

' 3) Zone 3 shall include: 

<i> The Iowa counties of Alamukce. 
Black Hawk. Bremer. Buchanan, Butler 
Cerro Gordo, Chickasaw. Clay. Clayton 
Delaware. Dickinson, Dubuque. Emmrt 
Fayette, Floyd, Franklin, Grundy. Hamil¬ 
ton, Hancock, Hardin. Howard, Hum¬ 
boldt, Jackson. Kossuth, Mitchell. Palo 
Alto, Pocahontas. Webster. Winnebago 
Winneshiek. Worth and Wright: and 
<il» The States of Minnesota and Wis¬ 
consin and that portion of Illinois that 
is north of Interstate 80. 

*b) For milk received at a plant from 
producers or from a handler described in 
f 1079.9(c) and which is classified as 
Class I milk without movement in bulk 
form to a pool distributing plant, the 
price .specified in 4 1079.50(a) shall be 
adjusted as follows: 

(D In Zone 1. no adjustment; 

'2» In Zone 2, minus 7 cents; and 
(3 » In Zone 3. the price shall b< re¬ 
duced by 7 cents and by an additional 1 5 
cents for each 10 miles or fraction 
thereof 'by shortest hard-surfaced high- 
way distance as measured by the market 
administrator) that such plant Is located 
from the nearer of the Post Offices of 
Ames. Marshalltown, or Cedar Rapid. 
Iowa. 

(c> The Class I price applicable to 
other source milk shall be adjusted by 
the amounts set forth in paragraph <b> 
of this section, except that the adjusted 
Class I price shall not be less than the 
Class III price. 

(d) For fluid milk products trans- 
fered in bulk from a pool plant to a pool 
distributing plant, a Class I location ad¬ 
justment credit for the transferor-plant 
shall be determined by the market ad¬ 
ministrator as follows: 

<1) Multiply the pounds of Cla&r- 1 
milk at the transferee-plant after the 
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computations pursuant to 9 1079.44 <a> 
•I2> and <b> by 110 percent: 

i2» Subtract the pounds of fluid milk 
products received at the transferee-plant 
from producers and handlers described In 
1 1079.9(c» from the total pounds com¬ 
puted In paragraph (d>(l» of this sec¬ 
tion: and 

<3* Assign the pounds computed In 
paragraph <d>(2) of this section pro 
rata to the bulk receipts of fluid milk 
product* from each transferor pool plant. 

§ 1079.53 Annaunrrntml of rtuM 
prior*. 

The market administrator shall an¬ 
nounce publicly on or before the fifth 
clay of each month the Class I price for 
the following month and the Class n and 
III prices for the preceding month. 

§ 1079.51 K«|(litiiIon! prior. 

If for any reason a price or pricing 
constituent required by this part for 
computing class prices or for other pur¬ 
poses is not available as prescribed in 
this imrt. the market administrator shall 
use a price or pricing constitutent deter¬ 
mined by the Secretary to be equivalent 
to the price or pricing constituent that is 
required. 

Uniform Prick 

§ 1079.60 Handler** %alur of milk for 
romputing uniform prlrr. 

For the purpose of computing the uni¬ 
form price, the market administrator 
shall determine for each month the value 
of milk of each handler with respect to 
each of his pool plants and of each han¬ 
dler described in g 1079.9 <b) and <c» 
with respect to milk that was not received 
At a pool plant as follows: 

<a> Multiply the pounds of producer 
milk and milk received from a handler 
described in g 1079.9(c) in each class as 
determined pursuant to g 1079.43(a) and 
I 1079.44 (c > by the applicable class prices 
and add the resulting amounts; 

<b) Add the amount* obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant to 
1 1079.44(a) (14> and the corresponding 
step of g 1079.44(b) by the respective 
class prices, as adjusted by the butterfat 
differential specified In g 1079.74, that 
are applicable at the location of the pool 
plant; 

(c) Add the amount obtained from 
multiplying the difference between the 
Class HI price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class H 
price, os the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class H pursuant to g 1079.44(a) 
(9) and the corresponding step of 
g 1079.44(b); 

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class m price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I pur¬ 
suant to g 1079.44 (a) (7) (!) through (tv) 
and the corresponding step of g 1079.44 


(b>. excluding receipts of bulk fluid 
cream products from another order 
plant: 

(c> Add the amount obtained from 
multiplying the difference between the 
Class 1 price applicable at the location 
of the transferor-plant and the Class in 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to g 1079.44(a) (7) (v> and (vi) 
and the corresponding step of g 1079.44 
(b); and 

<f> Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest unregulated 
supply plants from which an equivalent 
volume was received by the pounds of 
skim milk and butterfat subtracted from 
Class I pursuant to g 1079.44(a) (11) and 
the corresponding step of g 1079.44(b). 
excluding such skim milk and butterfat 
in receipts of bulk fluid milk products 
from an unregulated supply plant to the 
extent that an eoulvalent amount of skim 
milk or butterfat disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order: and 

(g» Subtract, for a handler described 
in g 1079.9(c), tile amount obtained from 
multiplying the Class HI price for the 
preceding month by the hundredweight 
of skim milk and butterfat contained in 
inventory at the beginning of the month 
that was delivered to another handler’s 
pool plant during the month. 

§ 1079.61 Computation of uniform 
price. 

For each month the market adminis¬ 
trator shall compute the uniform price 
per hundredweight of producer milk of 
3.5 percent butterfat content at plants 
in Zone 1 pursuant to paragraphs <a> 
through <e) of this section. If the unre¬ 
served cash balance in Uie producer-set¬ 
tlement fund to be included in the compu¬ 
tation is less tlian 2 cents per hundred¬ 
weight of producer milk on all reports, the 
report of any handler who has not made 
the payments required pursuant to 
g 1079.71 for the preceding month shall 
not be included in the computation of 
the uniform price. The report of such 
handler shall not be included in the 
computation for succeeding months un¬ 
til he has made full payment of out¬ 
standing monthly obligations. Subject to 
the aforementioned conditions, the mar¬ 
ket administrator shall compute the uni¬ 
form price in the following manner: 

(a) Combine into one total the values 
computed pursuant to g 1079.60 for all 
handlers; 

(b) Add an amount equal to the sum 
of the location adjustments computed 
pursuant to g 1079.75; 

(c) Add an amount equal to not less 
Ilian one-half of the unobligated balance 
In the producer-settlement fund; 

(d> Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included In these computations: 

(1) The total hundredweight of pro¬ 
ducer milk: and 
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<2> The total hundredweight of milk 
for which a value is computed pursuant 
to g 1079.60(f); and 

(e> Subtract not less than 4 cents nor 
more than 5 cents from the price com¬ 
puted pursuant to paragraph (d> of this 
section. The result shall be known as the 
uniform price for milk received from 
producers. 

§ 1079.62 Announcement of uniform 
price am! butterfat differential. 

The market administrator shall an¬ 
nounce publicly on or before: 

<a> The fifth day after the end of each 
month the butterfat differential for such 
month; and 

(b > The 12th day after the end of each 
month the uniform price for such month. 

Payments for Milk 
§ 1079.70 Prodi»rcr-»rttlenient fund. 

The market administrator shall estab¬ 
lish and maintain tt separate fund known 
as the “producer-settlement fund” Into 
which he shall deposit all payments made 
by handlers pursuant to gg 1079.71. 
1079.76. and 1079.77 and out of which 
he shall make all payments due handlers 
pursuant to gg 1079.72 and 1079.77: 
Provided. That the market administrator 
shall offset any payments due any 
handler against payments due from such 
handler. 

§ 1079.71 Payment* to the produccr- 
•cltlcnicnt fund. 

(a) On or before the 15th day after 
the end of the month, each handler shall 
pay to the market administrator the 
amount. If any, by which the amount 
specified in paragraph (a)(1) of this 
section exceeds the amount specified In 
paragraph <a><2> of this section: 

(1) The total value of milk of the 
handler for such month as determined 
pursuant to g 1079.60. 

(2) The sum of: 

(i) The value at the uniform price, as 
adjusted pursuant to g 1079.75. of such 
handler’s receipts of producer milk and 
milk received from a handler described 
in g 1079.9(c). In the case of a handler 
described in g 1079.9(c), less the amount 
due from other handlers pursuant to 
g 1079.73, exclusive of differential butter¬ 
fat values; and 

(U) The value at the uniform price 
applicable at the location of the plant 
from which received of other source milk 
for which a value is computed pursuant 
tog 1079.60(f). 

§ 1079.72 Paynirnl* from the producer- 
frcttlrmcrit fund. 

On or before the 17th day after the 
end of the month, the market adminis¬ 
trator shall pay to each handler the 
amount, If any, by which the amount 
computed pursuant to g 1079.71(a)(2) 
exceeds the amount computed pursuant 
to g 1079.71(a) (1); Provided. That if the 
balance In the producer-settlement fund 
is Insufficient to make all payments pur¬ 
suant to this section, the market admin¬ 
istrator shall reduce uniformly such pay- 
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meuts and shall complete such payments 
a* boon as the necessary funds become 
available. 

£ 1079.73 Paj men!* to prudurir^ stutl 
lo ropprrative 

«a> On or before the lost day of the 
month, each handler shall pay for milk 
received from producers and cooperative 
associations during the first 15 days of 
the month a & follows: 

(1) if received from a cooperative as¬ 
sociation that is a handler pursuant to 
1 1079 9<o>. at not less than the uniform 
price at the transferee plant location for 
the preceding month, adjusted by the 
buUcrfat differenUal for the preceding 
month; 

(2) IX received from a cooperative as¬ 
sociation that is a handler pursuant to 
§ 1079.9(c) »* at not less than the uniform 
price for the preceding month, adjusted 
by the location adjustments specified in 
f 1079.75; 

(3) If received from a cooperative as¬ 
sociation that Is not a handler but which 
is authorized to collect payment on be¬ 
half of its member producers and has re¬ 
quested that payment be made to It in 
aggregate, at not less than the uniform 
price for the preceding month, adjusted 
by the location adjustments specified 
In I 1079.76; and 

<4) If received from a producer for 
whom payment is not being made pur¬ 
suant to paragraph <a> <2> or <3> of this 
section and who has not discontinued 
shipping to such handler, at not less than 
the uniform price for the preceding 
month, adjusted by the location adjust¬ 
ments specified In f 1079.75 

tb> On or before the 12th day after 
the end of the month, each handler shall 
pay for milk received during the month 
from a cooperative association which Is a 
handler pursuant to S 1079.9(a) at not 
less than the value of such milk com¬ 
puted at the applicable class prices for 
the month, as adjusted by the butterfat 
differential specified In f 1079.74 and 
plant location adjustments specified in 
! 1079.52. less the partial payment pur¬ 
suant to paragraph fa) of this section 
(c) On or before the 18th day after 
the end of the month, each handler shall 
make a final payment for milk received 
during the month from producers and 
cooperative associations that were not 
handlers for such milk pursuant to 
I 1079.9(a). The amount of such payment 
shall be computed by multiplying the 
hundredweight of milk received from the 
producer or cooperative association by 
not less than the uniform price for the 
month (as adjusted by the butterfat 
differenUal specified In 1 1079.74 and the 
location adjustments specified in 4 1079 - 
75) and by subtracting from this product 
any payment made to such producer or 
cooperative pursuant to paragraph <fa> 
of this section. Those producers and co¬ 
operative associations covered by this 
paragraph include: 

<1> A cooperative association that is a 
handler pursuant to I 1079.9«c); 

(2) A cooperative association that is 
not a handler but which Is authorised 

to collect payment on behalf of Its mem¬ 


ber producers and has requested that 
payment be made to it in aggregate; and 

• 3> A producer for whom payment Is 
not being made pursuant to paragraph 
• or «2) of this section. 

id* In making payments pursuant to 
paragraph <a)(3) and *4) and (c> 4 2) 
and <3> of this section, deductions may 
be made for marketing service pursuant 
to 5 1079.86 and for any proper deduc¬ 
tions authorized in writing by the pro¬ 
ducer. In the event a handler has not 
received full payment from the market 
administrator pursuant to i 1079.72 by 
the 18th day of the month, he may re¬ 
duce pro rata his payments to producers 
pursuant to paragraph (c) of this sec¬ 
tion by not more than the amount of 
such underpayment Following receipt of 
the balance due from the market ad¬ 
ministrator. the handler shall complete 
payments to producers not later than 
the next payment date provided under 
this section. 

<e> In making payment to individual 
producers as required by this section, 
each handier shall furnish each pro¬ 
ducer from whom he received milk a 
supporting statement, In such form that 
it may be retained by the producer, 
which shall show; 

tl) The month involvod, and the 
identity of the handler and of the pro¬ 
ducer; 

<2) The total pounds and the aver¬ 
age butterfat content of the milk re¬ 
ceived from the producer; 

<3) The minimum rate at which pay¬ 
ment to the producer is required pur¬ 
suant to this section; 

(4) The rate used in making the pay¬ 
ment. If such rate to other than the ap¬ 
plicable minimum; 

<5> The amount *or rate) per hun¬ 
dredweight of each deduction claimed 
by the handler. Including any deduction 
claimed under f 1079.86. together with a 
description of the respective deductions; 
and 

»6) The net amount of the payment 
to the producer. 

£ 1079.74 lluttorfal di(Tcr«-«ti»l. 

For milk containing more or less than 
3.5 percent butterfat. the uniform price 
shall be increased or decreased, respec¬ 
tively. for each one-tenth percent but¬ 
terfat variation from 3.5 percent by a 
butterfat differenUal. rounded to the 
nearest one-tenth cent, which shall be 
0.115 times the simple average of the 
wholesale selling prices fusing the mid¬ 
point of any price range as one price* 
of Grade A (92-score) bulk butter per 
pound at Chicago, as reported by the 
Department for the month. 

g 1079.75 Plant loralww adjust tnrtil* 
for prodtirrr* onH on non|KM»l milk. 

<&> The uniform price for producer 
milk received at a pool plant or diverted 
from a pool plant shall be adjusted ac¬ 
cording to the location of the plant of 
actual receipt at the rates set for In 
1 1079 - 52 . 

<b) The uniform price applicable to 
other source milk shall be reduced at 


the rates set forth In f 1079.52, except 
that the adjusted uniform price shall not 
be less than the Class III price 

8 1079.76 Pay«M*im hy liamllrr «|*rrm 
itig a part till I« rcgtilalod diMritiulinj: 
pUnl. 

Each handler who operates a partial l\ 
regulated distribuUng plant shall pay on 
or before the 25th day after the end of 
the month to the market administrate 
for the producer-settlement fund the 
amount computed pursuant to paragraph 
• a» Of this section. If the handler sub¬ 
mits pursuant to 19 1079.30(b) and 1079.- 
31*b> the information necessary for 
making the computations, such handler 
may elect to pay In lieu of such payment 
the amount computed pursuant to para¬ 
graph «b) of this section: 

(a* The payment under this porn 
graph shall be the amount resulting from 
the following computations: 

«1 > Determine the pounds of route dis¬ 
position of fluid milk products in the 
marketing area from the partially regu¬ 
lated distributing plant; 

<2> Subtract the pounds of fluid mill: 
products received at the partially regu¬ 
lated distributing plant: 

<l> As Class I milk from pool plant 
and other order plants, except that sub¬ 
tracted under a similar provision of an¬ 
other Federal milk order; and 

fii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of fluid milk 
products disposed of to such nonpool 
plant by handlers fully regulated under 
any Federal milk order Is classified and 
priced as Class I milk and Is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

*3* Subtract the pounds of reconsti¬ 
tuted skim milk In route disposition of 
fluid milk products in the marketing are i 
from the partially regulated distributing 
plant; 

< 4) Multiply the remaining pound* by 
the difference between the Class I price 
and the uniform price, both prices to be 
applicable at the location of the partially 
regulated distributing plant (but not to 
be less than the Class in price); and 
«5> Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified In paragraph (a) <3> 
of this section by the difference between 
the Class I price applicable at the loca¬ 
tion of the partially regulated distiibut - 
ing plant (but not less than the Class 
HI price) and the Class in price. 

ib) The payment under this paragraph 
shall be the amount resulting from the 
following computations: 

(D Determine the value that would 
have been computed pursuant to I 1079 - 
GO for the partially regulated distribut¬ 
ing plant if the plant hod been a pool 
plant, subject to tl* following modifica¬ 
tions: 

CD Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or on other order plant shall be 
allocated at the partially regulated dis¬ 
tributing plant to the same class in which 
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such products were classified at the fully 
regulated plant; 

(ID Fluid milk products and bulk fluid 
cream products transferred from the par¬ 
tially regulated distributing plant to a 
pool plant or an other order plant shall 
be classified at the partially regulated 
distributing plant In the class to which 
allocated at the fully regulated plant. 
Such transfers shall be allocated to the 
extent possible to those receipts at the 
partially regulated distributing plant 
from pool plants and other order plants 
that are classified in the corresponding 
class pursuant to paragraph (bMIMi* 
of this section. Any such transfers re¬ 
maining after the above allocation which 
are classified in Class I and for which 
n value is computed for the handler oper- 
atlng tiie partially regulated distributing 
plant pursuant to 9 1079.60 shall be 
priced at the uniform price (or at the 
weighted average price if such is pro¬ 
vided » of the respective order regulating 
the handling of milk at the transferee- 
plant, with such uniform price adjusted 
to the location of the nonpooi plant (but 
not to be less than the lowest class price 
of the respective order >. except that 
transfers of reconstituted skim milk in 
filled milk shall be priced at the lowest 
class price of the respective orders; and 

(111) If the operator of the partially 
regulated distributing plant so requests, 
the value of milk determined pursuant 
to 9 1079.60 for such handler shall in¬ 
clude. in lieu of the value of other source 
milk specified in 9 1079.60(f) less the 
value of such other source milk specified 
in 9 1079.71(a) (2) <il>, a value of milk 
determined pursuant u> 9 1079.60 for each 
nonpooi plant that is not an other order 
Plant which serves as a supply plant for 
such partially regulated distributing 
Plant by making shipments to the par¬ 
tially regulated distributing plant dur¬ 
ing the month equivalent to the require¬ 
ments of 9 1079.7(b) subject to the fol¬ 
lowing conditions: 

(a) The operator of the partially reg¬ 
ulated distributing plant submits with 
his reports filed pursuant to 99 1079.30(b) 
and 1079.31(b) similar reports for each 
such nonpool supply plant; 

<b) The operator of such nonpool sup¬ 
ply plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available If requested by 
the market administrator for verification 
purposes; and 

(c) The value of milk determined pur¬ 
suant to 9 1079.60 for such nonpool sup¬ 
ply plant shall be determined in the same 
manner prescribed for computing the 
obligation of such partially regulated 
distributing plant; and 

(2) From the partially regulated dis¬ 
tributing plant's value of milk computed 
pursuant to paragraph (bHl) of this sec¬ 
tion. subtract: 

(1) The gross payments by the oper¬ 
ator of such partially regulated distribut¬ 
ing plant, adjusted to a 3.5 percent but¬ 
terfat basis by the butterfat differential 
specified in I 1079.74, for milk received 
at the plant during the month that would 
have been producer milk if the plant had 
been fully regulated; 


<ii> If paragraph (b) (1) (ill) of this 
section applied, the gross payments by 
the operator of such nonpool supply 
plant, adjusted to a 3.5 percent butterfat 
basis by the butterfat differential speci¬ 
fied in 9 1079.74. for milk received at the 
plant during the month thAt would have 
been producer milk of the plant had 
been fully regulated; and 

(iii) The payments by the operator of 
the partially regulated distributing plant 
to the producer-settlement fund of 
another order under which such plant Is 
also a partially regulated distributing 
plant and like payments by the operator 
of the nonpool supply plant if paragraph 
(b) (1) (ill) of this section applies. 

§ 1079.77 \<lju»tmrnl of acruunK 

(a) Whenever verification by the mar¬ 
ket administrator of reports or payments 
by any handler discloses errors in pay¬ 
ments to the producer-settlement fund 
pursuant to 9 1079.71, the market admin¬ 
istrator shall promptly bill such hundler 
for any unpaid amount and such handler 
shall, within 5 days of such billing, make 
payment to the market administrator of 
the amount so billed. Whenever verifi¬ 
cation discloses that payment ts due 
from the market administrator to any 
handler, the market administrator shall, 
within 5 days, make payments to such 
handler. 

(b) Whenever verification by the mar¬ 
ket administrator of the payments by a 
handler to any producer or cooperative 
association discloses payment of less 
than is required by 9 1079.73, the handler 
shall pay the balance due such producer 
or cooperative association not later than 
the time for making payments next fol¬ 
lowing such disclosure. 

§ 1079.78 (Jiurgr* cm oterdtir account*. 

Any unpaid obligation of a handler 
pursuant to 99 1079.71. 1079.76. 1079.77 
(a), and 1079.85, for which remittance 
has not been made (or. if mailed, post¬ 
marked » by the date specified for such 
payment, shall be increased three- 
fourths of 1 percent, and any remaining 
amount due shall be increased at a sim¬ 
ilar rate on the corresponding day of 
each month thereafter until paid. 17ic 
amounts payable pursuant to this sec¬ 
tion shall be computed mopthly on each 
unpaid obligation, which shall Include 
any unpaid charges previously made 
pursuant to this section: and for the 
purpose of this section any obligation 
that was determined at a date later than 
prescribed by the order because of a 
handler's failure to submit a report to 
the market administrator when due shall 
be considered to have been payable by the 
date it would have been due If the report 
had been filed when due. 

Administrative Assessment and Market¬ 
ing Service Deduction 

§ I079.8S AMciMnenl for order nduun* 
i«l ration. 

As his pro rata share of the expense of 
administration of the order, each handler 
shall pay to the market administrator on 
or before the 15th day after the end of 
the month 4 cents per hundredweight, or 
such lesser amount as the Secretary may 
prescribe, with respect to: 


(a i Receipts of producer milk (includ¬ 
ing such handler's own production) 
other than: 

(1) Receipts of producer milk by a 
handler described In 9 1079.9<c> that 
were delivered to pool plants of other 
handlers; and 

(2» Receipts of producer milk that 
were transferred to pool plants of other 
handlers by a cooperative association in 
its capacity as a handler pursuant to 
9 1079.9(a); 

<b* Receipts from a handler described 
in 9 1079.9(0: 

ic> Receipts from a cooperative asso¬ 
ciation in its capacity as a handler pur¬ 
suant to $ 1079.9(a); 

<d* Other source milk allocated to 
Class I pursuant to 9 1079.44(a) 1(7) and 
(11* and the corresponding steps of 
1 1079.44(b), except such other source 
milk that is excluded from the computa¬ 
tions pursuant to I 1079.60 <d> and <f.»; 
and 

(e> Route dispostion in the marketing 
area from a partially regulated distribut¬ 
ing plant that exceeds the skim milk and 
butterfat specified in 9 1079.76(a) (2). 

§ 1079.8/i Drtlmlion fur marketing 

(a) Except as set forth in paragraph 
(b * of this section, each handler, in mak¬ 
ing payments directly to producers (other 
than himself) pursuant to 9 1079.73. 
shall deduct 6 cents per hundredweight, 
or such lesser amount as the Secretary' 
may prescribe with respect to all milk 
received from producers' farms during 
tile month, and shall pay such deductions 
to the market administrator on or be¬ 
fore the 15th day after the end of such 
month. Such moneys shall be expended 
by the market administrator to provide 
for market information and to verify 
the weights, samples, and tests of milk 
of producers who are not receiving such 
sendees from a cooperative association. 

<b* In the case of producers for whom 
a cooperative association is actually per¬ 
forming the sendees set forth in para¬ 
graph (a) of this section, each handler 
shall make, in lieu of the deduction speci¬ 
fied in paragraph (a) of this section, 
such deductions from the payments to 
be made to such producers as may be 
authorized by the membership agree¬ 
ment or marketing contract between 
such cooperative association and such 
producers and on or before the 15th day 
after the end of each month shall pay 
such deductions to the cooperative asso¬ 
ciation rendering such services, accom¬ 
panied by a statement showing the quan¬ 
tity of milk for which a deduction was 
computed for each producer. 

Inflation Impact Statement. The 
United States Department of Agriculture 
has determined that this document does 
not contain a major proposal requiring 
preparation of an Inflation Impact 
Statement under Executive Order 11821 
and OMB Circular A-107. 

Signed at Washington, DC., on De¬ 
cember 29.1976. 

Donald E. Wilkinson. 

Administrator. 

|FR Doc 77-208 Piled 1-5-77:8:45 *m) 
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DEPARTMENT OF JUSTICE 

Law Enforcement Assistance 
Administration 

[ 28 CFR Part 32 ] 

PUBLIC SAFETY OFFICERS' DEATH 
BENEFITS 

INTAODUCTIOX 

The Public Safety Officers* Benefits Act 
of 1976, Pub. L. 94—430. 90 Slat. 1346 
(♦♦the Act ’» was signed into law on Sep¬ 
tember 29. 1976. The Act provides for 
payment of a $60,000 death benefit to the 
sj>ecifled survivors of o public safety of¬ 
ficer who dies as the direct and proxi¬ 
mate result of a personal Injury sus¬ 
tained In the line of duty. 

Section 704(a) of the Act. 42 U.S.C. 
3796c, authorizes LEAA to '‘establish 
such rules, regulations, and procedures as 
may be necessary to carry out the ptir- 
pc.es of (the Act).” The regulations 
herein proposed are intended to explain 
which officers are covered by the Act, 
the standards of eligibility, and the ad¬ 
ministrative process by which LEAA will 
make its determinations. 

LEAA invites comment on ail aspects 
of the proposed regulations. This intro¬ 
duction highlights several key proposals 
on which comment to specifically invited. 
A sect ion-by-section commentary is also 
appended to the regulations. 

In order that there will be a full op¬ 
portunity to consider the opinions of in¬ 
terested persons, written comments, sug¬ 
gestions. and data or arguments may be 
submitted to the Administrator. Law En¬ 
forcement Assistance Administration, 
U.S. Department of Justice. Washington. 
DC. 20531. Attention: Thomas J. Mad¬ 
den. General Counsel, on or before Feb¬ 
ruary 20, 1977. LEAA will consider these 
comments and publish final rules no 
later than April 6. 1977. Public hearings 
will be held in Washington ot LEAA of¬ 
fices If requested on or before January 31. 
1977. Requests for hearings should be 
sent to Thomas J. Madden at the above 
address. 

Comment is specifically Invited on the 
following issues; 

Officers covered. The Act defines ’pub¬ 
lic safety officer” as "a person serving a 
public agency in an official capacity, with 
or without compensation, as a law en¬ 
forcement officer or as a fireman.” "Law 
enforcement officer” means "a person in¬ 
volved in crime and Juvenile delinquency 
control or reduction, or enforcement of 
the criminal laws. This Includes, but is 
not limited to. police, corrections, proba¬ 
tion. parole, and judicial officers.** 
“Fireman” Is defined by the Act to in¬ 
clude "a person serving as an officially 
recognized or designated member of a 
legally organized volunteer fire depart¬ 
ment” The definitions in ft 32.2 <g> and 
ih». und the Commentary on those sec¬ 
tions. elaborate further on the scope of 
••fireman” and ”iaw enforcement officer.” 

LEAA has generally proposed to make 
the authority of the deceased officer the 
touchstone of the Act's applicability, 
rather than his status. Classifications 
such as sworn and non-swom. uniformed 
and civilian, full-time and part-time. 


paid and volunteer, and the difference be¬ 
tween agencies in duties assigned per¬ 
sons in those classifications make an 
analysis of authority rather than status 
more appropriate. In short, the duties the 
decedent war, authorized to perform in 
the line of duty will determine whether 
he was a "public safety officer” within 
the meaning of the Act See the Com¬ 
mentary on 5 32.2 <g> and fh>. Comment 
is specifically Invited on this approach 
as well as other possible criteria for de¬ 
termining which officers are covered by 
the Act. 

Potential beneficiaries . The eligibility 
of a deceased officer's spouse or children 
for benefits under the Act is not con¬ 
ditioned on any demonstration of de¬ 
pendence. Only the officer’s parents must 
show they were "substantially reliant for 
support” on the officer to be eligible for 
benefits. Accordingly, the terms "spouse” 
(ft 32.2(1 > > and "stepchild" <ft32.2<J>) 
are defined very broadly. A spouse living 
apart from a deceased officer "for any 
reason” at the time of death is eligible 
for benefits, as is a stepchild whose par¬ 
ent may no longer be married to the 
deceased officer. See the Commentary of 
ft 32.2<J>. 

Comment on these definitions in par¬ 
ticular is specifically invited. 

Representation of claimants. The 
"rules, regulations, and procedures” 
LEAA is authorized to establish by sec¬ 
tion 704< a» may include: 

regulation* governing the recognition of 
agent* or other persona representing claim¬ 
ant* under thin part before the Administra¬ 
tion. The Administration may prescribe the 
maximum fee* which may be charged for 
service* performed in connection with any 
claim under this pert before the Administra¬ 
tion. and any agreement in violation of such 
rule* and regulations shell be void. 

During the debate of an earlier Public 
Safety Officers' Benefits bill, Congress¬ 
man Hamilton Fish of New York, a man¬ 
ager of the bill, explained the intent of 
a provision identical to present section 
704*a*: 

To avoid development of a so-called * bar 
association" of lawyers who flic questionable 
Claims for benefits, with a high percentage 
of the sso.ooo as their contingent fee. one 
committee amendment provide* that LEAA 
may, by regulation prescribe the maximum 
fee allowable for representing claimants. 
Cong Rec H SI2I (April 24. 1074 . dally ed ). 

LEIAA has not proposed flxed-dollar 
fee ceilings: the appropriate fee for each 
case will be determined on the basis of 
the representative's petition (4 32.22<e> > 
and the review criteria listed in I 32.22 
(f». Stipulated and contingency fee con¬ 
tracts are expressly prohibited 

The LEAA fee determination applies 
only to the representation of a claimant 
"before the Administration”; it does not 
purport to limit an attorney s fees if the 
claimant seeks judicial review of a final 
determination by the Administration. 

Comment to specifically Invited on 
whether a flxed-dollar celling for specific 
sendees rendered Is an appropriate al¬ 
ternative to the fee determination meth¬ 
od proposed and on the scope and ade¬ 
quacy of the review criteria proposed in 
ft 32.22*f>. 
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AuTHoarrr: Sec*. 601 and 704(o> o( the 
Omnibus Crime Control and Safe Street* 
Act of 1968. 42 U8.C. 3701, et *eq., a* amend¬ 
ed (Pub. L. 90-351, 05 amended by Pub. L 

93- 83. Pub. L 93-415. Pub L. 94-430, and 
Pub. L. 94-5031 

Subpart A— Introduction 

§ 32.1 Purpose. 

The purpose of this regulation is to 
implement Part J. "Public Safety Offi¬ 
cers' Death Benefits." of Title I of the 
Omnibus Crime Control and Safe St reels 
Act of 1968, 42 US.C. 3701, et seq . a* 
amended 'Pub. L 90-351. as amended by 
Pub. L. 93-83. Pub. L. 93-415. Pub L 

94- 430 and Pub L. 94-503*. 

§ 32.2 Definition*. 

(a» "The Act” means the Public Safety 
Officers' Benefits Act of 1974, 42 U.S.C 
3796. et seq . Pub. L. 94-430, 90 Stat 1346 
(September 29.1976 >. 

<b> "Administration" means the Luw 
Enforcement Assistance Administration. 

tc> "Line of duty” means any action 
which on officer is obligated or authorized 
by rule, regulation, condition of employ¬ 
ment, or law to perform, Including those 
social, ceremonial, or a title tic functions 
to which he Is assigned, or for which he 
to compensated, by the public agency lie 
serves 

(d* "Direct and proximate” or "proxi¬ 
mate" means that the antecedent event 
to a substantial factor In the result. 

(ci "Personal injury” means any in¬ 
jury to the body which to inflicted by an 
outside force, whether or not it to ac¬ 
companied by physical Impact, as well 
as diseases which are caused by or result 
from such an Injury* but not dtoease-i 
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whJch arise merely out of the perform¬ 
ance of duty. 

<f) "Public «afety officer” means any 
i^ersoa serving a public agency In an 
official capacity, with or without com- 
i^nsation, as a law enforcement officer 
or firelighter. 

(g) "law enforcement officer’ 4 means 
any official Involved in crime and Juvenile 
vlinqucncy control or reduction, or en¬ 
forcement of the criminal laws. Includ¬ 
ing but not limited to police, corrections, 
probation, parole, and Judicial officers, 
and officials engaged in programs relat¬ 
ing to narcotics addiction, such as those 
responsible for screening arrestees or 
prisoners for possible diversion into drug 
treatment programs, who are exposed, 
on a regular basis, to criminal offenders. 

<h) "Firefighter" Includes all fire sen - 
ice personnel serving a public agency in 
an official capacity, including any indi¬ 
vidual serving as an officially recognized 
or designated member of a legally-orga¬ 
nized volunteer fire department. 

(1) "Child 44 means any natural, illegiti¬ 
mate. adopted, or posthumous child or 
tepchild of a deceased public safety offi¬ 
cer who, at the time of the public safety 
officer’s death, is— 

( 1) Eighteen years of age or under; 

(2) Over eighteen years of age and a 
student; or 

(3) Over eighteen years of aae and in¬ 
capable of selfsupport because of physi¬ 
cal or mental disability. 

(j) "Stepchild" means a child of the 
officer's spouse. The relationship of step¬ 
child is not terminated by the divorce, 
remarriage, or death of the stepchild’s 
natural parent. 

(lc> "Student" means an individual 
under 23 years of age who has not com¬ 
pleted four years of education beyond 
the high school level and who is reg¬ 
ularly pursuing a full-time course of 
.study or training at an institution which 
Is— 

(1) A school or college or university 
operated or directly supported by the 
United States, or by a State or local gov¬ 
ernment or political subdivision thereof; 

<2> A school or college or university 
which has been accredited by a Stale or 
by a State recognized or nationally 
recognized accrediting agency or body: 

*3) A school or college or university 
not so accredited but whose credits are 
accepted, on transfer, by at least three 
institutions which are so accredited, for 
credit on the same basis as If transferred 
from an Institution so accredited; or 

(4) An additional type of educational 
or training institution as defined by the 
Secretary of Labor. 

Such an individual is deemed not to 
have ceased to be a student during an in¬ 
terim between school years if the interim 
is not more than four months and if he 
shows to the satisfaction of the Adminis- 
l ration that he has a bona fide intention 
of continuing to pursue a full-time course 
of study or training during the semester 
or other enrollment period immediately 
after the interim or during periods of 
i easonable duration during which. In the 
Judgment of the Administration, he Is 
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prevented by factors beyond his control 
from pursuing his education. A student 
whose 23rd birthday occurs during & 
semester or other enrollment period Is 
deemed a student until the end of the 
semester or other enrollment period. 

(I) "Spouse” means the husband or 
w ife of the deceased officer at the time of 
the officer's death, and Includes a spouse 
living apart from the officer at the time 
of the officer's death for any reason. 

(at) "Dependent" means a person who 
was substantially reliant for support 
upon the Income of the deceased public 
safety officer. 

(n) "Intoxication” means a disturb¬ 
ance of mental or physical faculties re¬ 
sulting from the Introduction of alcohol, 
drugs, or other substances Into the body. 

io) "Public agency" means any State 
of the United States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, and any territory or possession of 
the United States, or any unit of local 
government, combination of such States, 
or units, or any department, agency, or 
instrumentality of any of the foregoing. 

<p) "Support" means food, shelter, 
clothing, ordinary medical expenses, and 
other ordinary and customary items for 
maintenance of the person supported. 

Subpart B—Officers Covered 

$ 32.3 Cm r rage. 

In any case in which the Administra¬ 
tion determines, pursuant to these reg¬ 
ulations, that a public safety officer, as 
defined in f 32.2(f), has died as the 
direct and proximate result of a personal 
injury sustained in the line of duty, the 
Administration shall pay a benefit of 
$50,000 in the order specified in 9 32.10. 
subject to the conditions set forth in 
i? 32.6, 32.9. or 32.11. 

§ 32.1 KruMindblr doubt of coverage. 

The Administration shall resolve any 
reasonable doubt arising from the cir¬ 
cumstances of the officer’s death in favor 
of payment of the death benefit. 

§ 32.3 Kind ini;* of Stair and Im-al 

Mgrtirlr*. 

The Administration will give substan¬ 
tial weight to the evidence and findings 
presented by State and local administra¬ 
tive and investigative agencies. The 
Administration will request additional 
assistance or conduct its own investiga¬ 
tion when It believes that the existing 
evidence does not provide the Adminis¬ 
tration a rational basis for a decision on 
a material dement of eligibility. 

$ 32.6 Condition* on payment. 

<a> No benefit shall be paid— 

• 1 > If the death was caused by— 

<i> The intentional misconduct of the 
public safety officer; or 

(II) The officer's Intention to bring 
about his death; 

<2> If voluntary intoxication of the 
public safety officer was the proximate 
cause of death; or 

*3) To any person whose actions were 
a substantial contributing factor to the 
death of the officer. 
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<b) The Act applies only to deaths 
occurring from Injuries sustained on or 
after September 29.1976. 

§ 32.7 Intentional mWonduet of tbr 
officer* 

The Administration will consider at 
least the following factors In determining 
whether death was caused by the inten¬ 
tional misconduct of the officer: 

(a) Whether the conduct was in vio¬ 
lation of rules and regulations of the 
employer, or ordinances and laws: and 

(1) Whether the officer knew the con¬ 
duct was prohibited and understood Its 
import: 

(2) Whether there was a reasonable 
excuse for the violation: or 

(3) Whether the rule violated is habit¬ 
ually observed and enforced; 

(b) Whether the conduct involved 
either intentional wrongdoing or reckless 
disregard of its probable consequence; 

(O Whether the officer had previously 
engaged in similar misconduct; 

<d> Whether the officer's intentional 
misconduct was a substantial factor in 
the officer's death; and 

(e) The existence of an intervening 
force which would have independently 
caused the officer's death and which 
would not otherwise prohibit payment of 
a death benefit pursuant to these 
regulations. 

g 32.8 Int«'nlinn tu bring about death. 

The Administration will consider at 
least the following factors In determining 
whether the officer intended to bring 
about his own death: 

(a) Whether the suicide was caused 
by insanity, through an uncontrollable 
impulse or without conscious volition to 
produce death; 

(b> Whether the insanity resulted di¬ 
rectly from an injury which would other¬ 
wise be within the scope of the Act if 
death hAd directly resulted from the 
injury: 

(c) Whether the officer had a prior 
history of attempted suicide; 

<d> Whether the officer’s Intent to 
bring about hLs death was a substantial 
factor in the officer's death; and 

(e) The existence of an intervening 
force or action which would have inde- 
pendentty caused the officer’s death and 
which would not otherwise prohibit pay¬ 
ment of a death benefit pursuant to these 
regulations. 

§ 32.9 Voluntary intoxication. 

The Administration will consider at 
least the following factors in determin¬ 
ing whether voluntary Intoxication was 
the proximate cause of the officer's death: 

<a> The evidence of intoxication at the 
time the injury from which death re¬ 
sulted was sustained; 

<b) Whether, and to what extent, the 
officer had a prior history of voluntary 
intoxication while in the line of duty; 

(c) Whether and to what degree the 
officer had previously used the intoxicant 
In question; 

<d> Whether the Intoxicant was pre¬ 
scribed medically and was taken within 
the prescribed dosage; 
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<e> Whether the voluntary Intoxication 
was a substantial factor In the officer's 
death; and 

(() The existence of an Intervening 
force or action which would have in¬ 
dependently caused the officer’s death 
and which would not otherwise prohibit 
payment of a death benefit pursuant to 
these regulations. 

Subpart C —Beneficiaries 
§ 32.10 Order of priority, 

(a) When the Administration has de¬ 
termined that a benefit may be paid ac¬ 
cording to the provisions of Bubpart B 
of this port and 5 32.11. a benefit of 
$50,000 shall be paid In the following 
order of precedence— 

<1> If there is no surviving child of 
the deceased officer, to the spouse of such 
officer; « 

(2) If there is no spouse, to the child 
or children, in equal shares; 

(3 1 If there are both a spouse and one 
or more children, one-half to the spouse 
and one-half to the child or children, in 
equal shares; and 

(4 > If there is no survivor in the above 
classes, to the dependent parent or par¬ 
ents. In equal shares. 

<b> If no one qualifies as provided In 
paragraph *a> of this section, no bene¬ 
fit shall be paid 

§ 32.11 Cofilributlrg f* *tor in dc*ll*. 

<a> No benefit shall be paid to any 
person who would otherwise be entitled 
to a benefit under this part If such per¬ 
son's Intentional actions were a sub¬ 
stantial contributing factor to the death 
of the public safety officer. 

<b> When a potential beneficary is 
denied benefits under paragraph (a» of 
this section, the benefits shall be paid to 
the remaining eligible survivors, if any. 
of the officer as if the potential benefi¬ 
ciary denied benefits did not survive the 
officer. 

§ 32.12 Determine flaw of relational'* |* 
of »|ioii*e. 

(a* Marriage should be established by 
one «or more* of the following types of 
evidence in the following order of pref¬ 
erence— 

Copy of the public record of mar¬ 
riage. certified or attested, or by an ab¬ 
stract of the public record, containing 
sufficient data to identify the parties, the 
date and place of the marriage, and the 
number of prior marriages by either par¬ 
ty If shown on the official record, issued 
by the officer having custody of the rec¬ 
ord or other public official authorized to 
certify the record, or a certified copy of 
the religious record of marriage; 

(2> Official report from a public 
agency os to a marriage which occurred 
while the officer was employed with such 
agency: 

*3) The affidavit of the clergyman or 
magistrate who officiated; 

(4) Tile original certificate of mar¬ 
riage accompanied by proof of its gen¬ 
uineness and the authority of the person 
to perform the marriage; 


(5) The affidavits or certified state¬ 
ments of two or more eyewitnesses to 
the ceremony; 

(6* In Jurisdictions where marriages 
other than by ceremony are recognized, 
the affidavits or certified statements of 
the spouse setting forth all of the facts 
and circumstances concerning the al¬ 
leged marriage, such as the agreement 
between the parties at the beginning of 
their cohabitation, the period of cohabi¬ 
tation. places and dates of residences, 
and whether children were bom as tfye 
result of the relationship. This evidence 
should be supplemented by affidavits or 
certified statements from two or more 
persons who know as the result of per¬ 
sonal observation the reputed relation¬ 
ship which existed between the parties 
to the alleged marriage including the pe¬ 
riod of cohabitation, places of residences, 
whether the parties held themselves out 
as husband and wife, and whether they 
were generally accepted as such In the 
communities in which they lived; or 

(7) Any other evidence which would 
reasonably support a belief by the Ad¬ 
ministration that a valid marriage ac¬ 
tually existed. 

<b> If applicable, certified copies of 
divorce decrees of previous marriages of 
either party must be submitted. 

§ 32.13 Drfrrmiiuition of relation «ti i|» 
of llliltl. 

<a> In general. A claimant is the child 
of a public safety officer if his birth cer¬ 
tificate show's the officer as his parent. 

Alternative . It the birth certificate 
does not show the public safety officer as 
the claimant's parent, the sufficiency of 
the evidence will be determined in ac¬ 
cordance with the facts of a particular 
case. Proof of the relationship may con¬ 
sist of— 

(1) An acknowledgement in writing 
signed by the public safety officer; or 

<2> Evidence that the officer has been 
identified as the child’s parent by a Judi¬ 
cial decree ordering him to contribute to 
the child’s support or for other purposes; 
or 

(3> Any other evidence which reason- 
abb' supports a finding of a parent-child 
relationship, such as— 

<i> A certified copy of the public rec¬ 
ord of birth or a religious record show- 
ing that the officer was the informant 
and was named as the parent of the 
child; or 

(ID Statements of persons who know 
that Die officer accepted the child os his; 
or 

(ill) Information obtained from a 
public agency or public records, such as 
school or welfare agencies, which allows 
that with his knowledge the officer was 
named as the parent of the child. 

(c> Adopted child. Except as may be 
provided in paragraph (b> of this sec¬ 
tion. evidence of relationship must be 
shown by a certified copy of the decree 
of adoption and such other evidence as 
may be necessary. In jurisdictions where 
petition must be made to the court for 
release of adoption documents or infor¬ 
mation. or where the release of such 


documents or information is prohibited, 
a revised birth certificate will be suffi¬ 
cient to establish the fact of adoption. 

<d> Stepchild, The relationship of a 
stepchild to the deceased officer shall be 
demonstrated by— 

(1) Evidence of birth to the spouse of 
the officer as required by paragraphs (a) 
and (b> of this section; or 

(2) If adopted by the spouse, evidence 
of adoption as required by paragraph (c> 
of this section; or 

(3) Other evidence, such as that spec¬ 
ified in 5 32.14(b). which reasonably 
supports the existence of a parent-child 
relationship between the child and the 
spouse; and 

<4) Evidence of the marriage of the 
officer and the spouse, as required by 
f 32 12. 

§ 32.14 Deter ntivuit ion of relation-hip 
of parent. 

(a) In general. A claimant is the par¬ 
ent of a public safety officer If the of¬ 
ficer’s birth certificate shows the claim¬ 
ant as his parent. 

(b> Alternative. It the birth certificate 
does not show the claimant as the of¬ 
ficer’s parent, proof of the relationship 
may be shown by— 

(1 > An acknowledgement in writing 
signed by the claimant before the of¬ 
ficer's death; or 

(2) Evidence that the claimant has 
been Identified as the officer’s parent by 
judicial decree ordering him to contri¬ 
bute to the officer's support or for other 
purposes; or 

<3> Any other evidence which reason¬ 
ably supports a finding of a parent-child 
relationship, such as: 

<D A certified copy of the public rec¬ 
ord of birth or a religious record show ¬ 
ing that the claimant was the informant 
and was named as the parent of the of¬ 
ficer; or 

til) Statements of persons who know 
the claimant had accepted the officer as 
his child: or 

(tii) Information obtained from a 
public agency or public records, such as 
school or welfare agencies, which shows 
that with his knowledge the claimant had 
been named as the parent of the child. 

<c> Adopted child. Except as provided 
in paragraph ib> of this section, evi¬ 
dence of relationship must be shown by 
a certified copy of the decree of adop¬ 
tion and such other evidence as may be 
necessary- In Jurisdictions where peti¬ 
tion must be made to the court for re¬ 
lease of adoption documents or informa¬ 
tion, or where release of such documents 
or information is prohibited, a revised 
birth certificate allowing the claimant 
as the officer’s parent will suffice. 

<d> Step-parent. The relationship of a 
step-parent to the deceased officer shall 
be demonstrated by— 

1 1 HD Evidence of the officer's birth to 
the spouse of the step-parent as required 
by f 32.13 (a i and (b»: or 

• ii> If adopted by the spouse of the 
step-parent, proof of adoption aa re¬ 
quired by 8 32.13(c); or 

<11D Other evidence, such is that spec¬ 
ified in paragraph <b> of this section. 
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which reasonably supports a parent- 
child relationship between the spouse 
and the officer; and 

<2) Evidence of the marriage of the 
.q>ouse and the step-parent, as required 
by I 32.12. 

Jl .12. IS bi'trriuiiuitinn of tl«*|N*n«l»‘n«*y. 

<a) To be eligible for a death benefit 
under the Act. a parent of the deceased 
officer shall demonstrate that he or she 
was substantially reliant for support up¬ 
on the income of the officer. 

<b) The claimant parent shall demon- 
irate that he or she was dependent 
upon Uie decedent at either the time of 
the officer's death or of the personal 
injury* that was a substantial factor in 
the officer’s death. 

<c > The claimant parent sliall demon¬ 
strate dependency by submitting a 
signed statement of dependency within a 
year of the officer's death. This state¬ 
ment shall Include the following infor¬ 
mation— 

(1) A list of all sources of income or 
upport for the twelve months preceding 

the officer’s Injury or death; 

(2) The amount of income or value of 
support derived from each source listed: 
and 

<3i Hie nature of support provided by 
ouch source. 

<d) Generally, the Administration will 
consider a parent “dependent** if he or 
nhe was reliant on the Income of the 
deceased officer for over one-third of his 
or her support. 

Subpart D—Interim and Reduced 
Payments 

§ 32.16 Inlrrim payment in general. 

Whenever the Administration deter¬ 
mines. upon a showing of need and prior 
to taking final action, that a death of n 
public safety officer is one with respect 
to which a benefit will probably be paid, 
the Administration may make an In¬ 
terim benefit payment not exceeding 
$3,000, to a person entitled to receive a 
benefit under Eubpart C of this port. 

$ 32.17 Itrpinmrnl nml Hither of re¬ 
payment. 

Where there is no final benefit paid, 
the recipient of any interim benefit paid 
under f 32.16 shall be liable for repay¬ 
ment of such amount. The Administra¬ 
tion may waive all or part of such repay¬ 
ment and shall consider for this purpose 
the hardship which would result from 
repayment. 

§ 32.lit Itriluclioii «tf payiiH Mt. 

<ai The benefit payable under this 
part sluili be in addition to any other 
benefits that may be due from any other 
source, but sliall be reduced by— 

<1) Payments authorised by Section 
8191 of Title 6. United States Code, pro¬ 
viding compensation for law enforcement 
officers not employed by the United 
States killed in connection with the com¬ 
mission of a crime against the United 
States; 

<2> Payments authorized by Section 
I2<k) of the Act of September 1. 1916, 
as amended (section 4-531<l) of the Dis¬ 
trict of Columbia Code); and 
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«3) The amount of the interim bene¬ 
fit payment made to the claimant pur¬ 
suant to 4 32.16. 

(b) No benefit paid under this part 
shall be subject to execution or attach¬ 
ment. 

Subpait E — filing and Processing of 
Claims 

§ 32* 1*1 Prr*oit« executing rial nan. 

(a) The Administration shall deter¬ 
mine who is the proper party to execute 
a claim in accordance with the following 
rules— 

(1) The claim shall be executed by the 
claimant or his legally designated rep¬ 
resentative if the claimant is mentally 
competent and physically oble to execute 
the claim. 

(2) If tlie claimant Is mentally incom¬ 
petent or physically unable to execute 
the claim and 

(i) Has a legally appointed guardian, 
committee, or other representative, the 
claim may be executed by such guardiun, 
committee, or other representative, or 

(il) Is in the care of an institution, the 
claim may be executed by the manager 
or principal officer of such Institution. 

*3) For good cause shown, such as the 
age or prolonged absence of the claim¬ 
ant, the Administration may accept a 
claim executed by a person other than 
one described in paragraphs (a) (1) and 
(2) of this section. 

<b) Where the claim is executed by a 
person other than the claimant, such 
person sliall. at the time of filing the 
claim or within a reasonable time there¬ 
after, file evidence of his authority to ex¬ 
ecute the claim on behalf of such claim¬ 
ant In accordance with the following 
rules — i 

(1) If the person executing the claim 
is the legally-appointed guardian, com¬ 
mittee. or other legally-designated rep¬ 
resentative of such claimant, the evi¬ 
dence shall be a certificate executed by 
the proper official of the court of 
appointment. 

<2) If the person executing the claim 
U not such a legally-designated repre¬ 
sentative. the evidence shall be a state¬ 
ment describing his relationship to the 
claimant or the extent to which he has 
the care of such claimant or his position 
as an officer of the institution of which 
the claimant is an inmate or patient. The 
Administration may. at any time, require 
additional evidence to establish the au¬ 
thority of any such person to file or with¬ 
draw’ a claim. 

8 32.20 Chaim#. 

(a) Where an individual files n stand¬ 
ardized claim form or other written 
statement with the Administration which 
indicates an intention to claim benefits, 
and such statement bears a signature or 
mark properly witnessed, the filing of 
such written statement shall be consid¬ 
ered to be the filing of a claim for bene¬ 
fits. 

<b) A claim by or on behalf of a sur¬ 
vivor of a public safety officer shall be 
filed within one year after the date of 
death unless the Administration finds 
that the failure to file was Justified by 
good cause. 
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(O Except as otherwise provided In 
this part, the withdrawal of a claim, the 
cancellation of a request for such with¬ 
drawal. or any notice provided for pur¬ 
suant to the regulations in this part, 
shall be in writing and shall be signed 
by the claimant or the person legally des¬ 
ignated to execute a claim under 4 32.19. 

§32.21 EvUeaecw 

(a) A claimant for any benefit or fee 
under the Act and the regulations shall 
submit such evidence of eligibility or 
other material facts as is specified by 
these regulations. The Administration 
nmy at any time require additional evi¬ 
dence to be submitted with regard to en¬ 
titlement, the right to receive payment, 
the amount to be paid, or any other 
material issue. 

»b) Whenever a claimant for any bene¬ 
fit or fee under the Act and the regula¬ 
tions has submitted no evidence or in¬ 
sufficient evidence of any material issue 
or fact, the Administration shall inform 
the claimant what evidence is necessary 
for a determination as to such issue or 
fact and shall request him to submit 
such evidence within a reasonable spec¬ 
ified time. The claimant’s failure to sub¬ 
mit evidence on a material issue or fact, 
as requested by the Administration, shall 
be a basis for determining that the claim¬ 
ant falls to satisfy the conditions re¬ 
quired to award a benefit or fee or any 
part thereof, 

fc> In cases where a copy of a record 
document, or other evidence, or an ex¬ 
cerpt of information therefrom, is ac¬ 
ceptable as evidence in lieu of the orig¬ 
inal, such copy or excerpt shall, ex¬ 
cept as may otherwise clearly be indi¬ 
cated thereon, be certified as a true and 
exact copy or excerpt by the official cus¬ 
todian of such record, or other public 
official authorized to certify the copy 

i) 32.22 Itr’|irt'*«‘iil4iiinn. 

*a> A claimant may be represented in 
any proceeding before the Administra¬ 
tion by an attorney or other person au¬ 
thorized to act on behalf of the claimant 
pursuant to 4 32.19. 

(b) No contract for a stipulated fee or 
for a fee on a contingent, basis will be 
recognized. Any agreement between a 
representative and a claimant In viola¬ 
tion of this subsection is void 

<c) Any Individual who deeirc* to 
clrnrge or receive a fee for services 
rendered for an individual in any appli¬ 
cation or proceeding before the Adminis¬ 
tration must file a written petition there¬ 
fore in accordance with paragraph <c) of 
this section. The amount of the fee he 
may charge or receive, if any, shall be 
determined by the Administration on the 
basis of the factors described in para¬ 
graphs <e) and <f) of this section. 

(d) Written notice of a fee determina¬ 
tion made in accordance with paragraph 
<f) of this section shall be mallet) to the 
representative and the claimant at their 
last known addresses. Such notice shall 
inform the parties of the amount of the 
fee authorized, the basis of the determi¬ 
nation. and the fact that the Adminis¬ 
tration assumes no responsibility for 
payment 
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(e) To obtain approval of a foe for 
services performed before the Adminis¬ 
tration, a representative, upon comple¬ 
tion of the proceedings in which he 
rendered services, must ftlo with the Ad¬ 
ministration a written petition contain¬ 
ing the following information— 

(1) The dates his services began and 
ended; 

(2> An Itemization of services ren¬ 
dered with the amount of time spent in 
hours, or ports thereof; 

(3) The amount of the fee he desires 
to charge for services performed; 

(4) The amount of fee requested or 
charged for services rendered In the same 
matter before any State or Federal court: 

(5) The amount and itemization of 
expenses incurred for which reimburse¬ 
ment has been made or is expected: 

(6> The special qualifications which 
enabled him to render valuable services 
to the claimant (tills requirement does 
not apply where the representative is an 
attorney ); and 

(7) A statement showing that a copy 
of the petition was sent to the person 
represented. 

(f) In evaluating a request for ap¬ 
proval of a foe. tin* purpose of the pub¬ 
lic safety officers* benefits program—to 
provide a measure of economic security 
for the beneficiaries thereof—will be 
considered, together with the following 
factors— 

< 1) The services performed (Including 
type of service): 

(2) The complexity of the case; 

<3> The level of skill and competence 
required In rendition of the services; 

< 4» The amount of time spent on the 
rase: 

< 5» The results achieved; 

(6) The level of administrative review 
to which the claim was carried witliin the 
Administration and the level of such re¬ 
view* at which the representative entered 
the proceedings: 

(7> The amount of the fee requested 
for services rendered, excluding the 
Amount of any expenses incurred, but in¬ 
cluding any amount previously author¬ 
ized or requested; 

(8) The customary fee for tliis kind of 
service: and 

<9) Other awards In similar cases 

(g) In Awarding a fee. the Administra¬ 
tion shall consider and add thereto the 
amount of reasonable and unreimbursed 
expenses Incurred in establishing the 
claimant’s case. No amount of reimburse¬ 
ment shall be permitted for expenses In¬ 
curred in obtaining medical or docu¬ 
mentary evidence In support of the claim 
which has previously been obtained by 
tiic Administration, and no reimburse¬ 
ment shah be allowed for expenses in¬ 
curred by him In establishing or pursuing 
his application for approval of his fee. 

Subpart F—Determination and Request 
for Reconsideration 

§ 32.23 Dctermination. 

Upon making a determination of eli¬ 
gibility. the Administration shall notify 
each claimant of Its disposition of his or 


her claim. In those cases where the Ad¬ 
ministration has determined the claim¬ 
ant to be ineligible for a death benefit, 
the Administration shall specify the rea¬ 
sons for the determination. 

§ 32.21 llcqur*! for n i oiwitlnrulMin. 

(a) A claimant may, within 30 days 
after notification of ineligibility by the 
Administration, request the Administra¬ 
tion to reconsider its determination of 
ineligibility. The Administration shall 
provide the claimant the opportunity for 
an oral hearing which shall be held 
within 30 days of the request for recon¬ 
sideration. The claimant may waive the 
oral hearing, and present written evi¬ 
dence to the Administration within 30 
days of the request. 

(b> If requested, the oral hearing shall 
be conducted in the LEAA Regional Office 
most convenient to the claimant, or other 
mutually agreeable location, before the 
Deputy Administrator for Policy Devel¬ 
opment or his designee. The Deputy shall 
conduct the hearing so as to bring out 
pertinent facts, including the production 
of pertinent documents. Rules of evi¬ 
dence shall not be applied strictly, but 
the Deputy shall exclude irrelevant or 
unduly repetitious evidence The claim¬ 
ant, his representative, and the repre¬ 
sentatives of the Administration at the 
hearing shall be given the opportunity to 
cross-examine witnesses who appear and 
testify. Testimony shall be under Doth 
or affirmation. 

<c) The hearing shall be recorded and 
transcribed verbatim. All document* sub¬ 
mitted to, and accepted by the Deputy 
at the hearing, shall be made part of the 
record of the hearing. If either party sub¬ 
mits a document that is accepted, he 
shall furnish a copy to the other. 

(d > The Deputy shall, within fifteen 
days after hearing, transmit the record 
and his recommendations to the Admin¬ 
istrator for reconsideration. The Admin¬ 
istrator shall, within fifteen days of the 
receipt of the record, make a final deter¬ 
mination of eligibility and notify the 
claimant of his determination. The notice 
of determination shall set forth the 
findings of fact and conclusions of law 
supporting the determination. 

(c> No payment of any portion of a 
death benefit may be made until all re¬ 
quests for reconsideration which may 
affect that payment have been acted on 
by the Administration. 

Jamils M H. Gnxcc. 

Acting Administrator 

COMMENTARY 

Section 32.2(c >. An officer is not acting 
within the line of duty when he is 
grossly negligent 8ce the dialogue be¬ 
tween Congressmen Brown aud Ellbcrg 
at Cong. Roc. H 10135-38 (.September 15. 
1078, daily ed.). 

Section 322(d>, In determining 
whether an injury was a substantial fac¬ 
tor in the officer's death. LEAA will make 
no presumptions with respect to the 
length of time between the injury and 
death. The claimant has the burden in 


oil cases of showing that the injury wa» 
a substantial factor in the officer’s death. 

Section 322(e ). Deaths arising from 
occupational diseases alone are not with¬ 
in the purview of the Act. The officer's 
death should ordinarily be traceable to a 
specific event or act. If an officer who 
has been stabbed while In the line of duty 
subsequently dies of hepatitis contracted 
from the knife wound, his death would 
be covered by the Act. If an officer's 
death is attributable to the general 
stress of the job. or prolonged exposure 
to a poor working environment, however 
it would not. 

Section 322 (g) and (h). Civilians arc 
covered by the Act if they are perform¬ 
ing an activity, or in a category of per¬ 
sonnel listed in the definitions of 'law 
enforcement officer” or ‘'firefighter ” 
Uniformed officers performing clerical or 
other non-law enforcement or firefight¬ 
ing duties are also covered if they arc 
obligated to be available to perform a- 
specified in (1 32.2 (g) and <h>. 

Judicial officers include those attor¬ 
neys involved in enforcement of the 
criminal law who serve a public agency 
in an official capncity. eg., prosecutors 
and public defenders, as well as those 
officers of the court engaged In the ac¬ 
tivities listed in I 32.2(g). 

Section 322(jK LEAA considered al¬ 
ternative definitions of “stepchild,” 
which would require some dependence or 
status as a member of the household, but 
these were rejected for lack of support 
in either the legislative history' of the 
Act or Federal cos© law. 

Section 322<k>. As directed by the Act. 
“student ’’ is defined as provided in 5 
U.8.C. 8101 

Section 32.2(o >. Neither the United 
States, nor any of Its agencies or Instru¬ 
mentalities. are public agencies within 
the meaning of the Act. Federal public 
safety officers are not. therefore, covered 
by the Act. 

Section 32 J. In 43 U 8.C. 3796c. LEAA 
is authorized to “establish such rule* 
regulations, and procedures as may be 
necessary to carry out the purposes ol 
<tho Act). Such rules, regulations, and 
procedures will be determinative of con¬ 
flict of laws issues arising under this 
part.” 

In applying tonus such as “direct and 
proximate result" or “line of duty." or In 
determining proof of relationship, the 
applicable State law will be considered, 
but will not be determinative. LEAA 
seeks to assure that eligibility will be 
determined by a uniform set of rules, re¬ 
gardless of where in the country the offi¬ 
cer died or his beneficiaries reside. LEAA 
believes that the establishment of uni¬ 
form rules and precedents best mani¬ 
fests congressional intent. 

Section 322. The officer’s history uf 
treatment or counseling for alcoholic 
problems will also be considered in de¬ 
termining whether the voluntary intoxi¬ 
cation of the officer w as the proximo to 
cause of his death. 

Section 32.18(b ). The Anti-Assign¬ 
ment Act, 31 U8.C 203. also prohibit* 


KOEtAl WGISTf*. VOL 43. NO 


TUOtSOAV, JANUARY A. 1*77 











PROPOSED RULES 


transfer or assignment of a claim against 
the United States prior to the allowance 
of the claim. 

Section 32.24. Because the Act does 
not require the opportunity for a hear¬ 
ing on the record, the adjudication pro¬ 
visions of the Administrative Procedures 
Act <APA), 5 U.8.C. 554, do not apply. 
LEA A has, however, proposed an Infor¬ 
mal and expedited review process pur¬ 
suant to which determinations may be 
reconsidered. The review process is in¬ 
tended to minimize the financial and 
logistical burden on the claimant, yet 
provide a fair hearing of his views. A 
claimant dissatisfied with the Adminis¬ 
tration's final determination may then 
proceed to seek such judicial relief os 
might be available. 

|FR Doc.77 Ml Piled 1^0-77:8 45 *m| 
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Tjtl* 40 —Protcctlo il »*/ fo.iment 

CHAPTER I- ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER N— EFFLUENT GUIDELINES AND 

STANDARDS 

|FRL «7 21 

PART 430—PULP. PAPER. AND PAPER 

B0AR0 POINT SOURCE CATEGORY 

Promulgation 

Notice is hereby given of final amend¬ 
ments to the Interim final rulemaking 
promulgated on February 19, 1976, Com¬ 
ments were solicited on the interim final 
rulemaking and review of submitted 
comments and further analysis of the 
existing data base has resulted in a num¬ 
ber of changes to the interim final regu¬ 
lations as set forth below. Except as spe¬ 
cifically noted, the preamble to the in¬ 
terim final regulations is incorporated 
herein by reference. On May 29, 1974. 
EPA promulgated a regulation adding 
Part 430 to Title 40 of the Code of Fed¬ 
eral Regulations <39 FR 18742). That 
regulation with subsequent amendments 
established effluent limitations and 
guidelines for existing sources and 
standards of performance and pretreat¬ 
ment standards for new sources for the 
pulp, paper, and paperboard point source 
category. The regulation set forth below 
will amend 40 CFR Part 430—pulp, pa¬ 
per, and paperboard point source cate¬ 
gory and will be applicable to existing 
sources pursuant to sections 301 and 304 
<bi of the Federal Water Pollution Con¬ 
trol Act. as amended <33 U.8.C. 1251. 
1311. 1314 <b) and <C>, 86 Stat 816 ct 
seq Pub. L. 92-500) (the Act). 

A description and discussion of the le¬ 
gal authority for this regulation is con¬ 
tained in Appendix A to this preamble. 
Appendix B to this preamble contains 
definitions of the subcategories estab¬ 
lished for the purpose of identifying the 
best practicable control technology cur¬ 
rently available. 

Prior to this publication, many agen¬ 
cies and groups were consulted and given 
an opportunity to participate In the de¬ 
velopment of effluent limitations and 
standards proposed (or the pulp, paper, 
and paperboard category*. An initial draft 
of the Development Document was sent 
to all participants and comments were 
solicited on that report. These comments 
were reviewed with a result that numer¬ 
ous significant changes were made. A 
second draft of the Development Docu¬ 
ment entitled “Development Document 
for Advanced Notice of Proposed or Pro¬ 
mulgated Rulemaking for Effluent Limi¬ 
tations Guidelines and New Source Per¬ 
formance Standards for the Bleached 
Kraft. Groundwood. 8ulflte. Soda. Deink. 
and Non-Integra ted Paper Mills Seg¬ 
ment of the Pulp, Paper, and Paperboard 
Mills Point Source Category** (August 
1975» was also distributed for comments. 
The Advance Notice of Proposed or Pro¬ 
mulgated Rulemaking was published in 
the Federal Register on September 5. 
1975. The Agency published the Advance 
Notice rather than propose the regula¬ 
tions in order to meet the court imposed 
deadline of J&nuftry 30. 1976, and to al¬ 


low the maximum possible participation 
of interested parties prior to promulga¬ 
tion of the effluent limitations as interim 
final The Interim Final Regulations 
were published In the Federal Register 
on February 19. 1976. and the Develop¬ 
ment Document entitled "Development 
Document for Interim Final and Pro- 
IXKed Effluent Limitations Guidelines and 
New’ Source Performance Standards for 
the Bleached Kraft. Groundwood, Sul¬ 
fite. Soda, Deink, and Non-integrated Pa¬ 
per Mills Segment of the Pulp. Paper, and 
Paperboard Point Source Category’** was 
distributed to all interested parties fol¬ 
lowing the Federal Register notice and 
comments were solicited. A substantial 
number of comments were received and 
several provided new information and 
data. A Minimary of the comments re¬ 
ceived on Uie interim final regulatioas 
and the Agency’s response is contained 
in Appendix C to this preamble. Review 
of the romments and analysis of the sub¬ 
mitted information along with the exist¬ 
ing data base pointed out a number of 
areas in which revisions to the regula¬ 
tions were warranted. As a result, the fi¬ 
nal regulations as set forth contain a 
number of significant changes from the 
interim final regulations. The primary 
changes are listed below: 

1. Annual average effluent limitations 
were established to be met by mills using 
end-of-pipe treatment systems consist¬ 
ing of biological treatment followed by 
storage i>onds with controlled discharges. 
The annual average limitations apply 
only to mills which in effect are required 
by the NPDES authorities to use these 
types of treatment systems due to water 
quality considerations. Mills are eligible 
for the annual average limitations only 
if maximum day and average of 30 con¬ 
secutive days limitations are also estab¬ 
lished In their NPDES permits. 

2. The w'oodyard allowance was revised 
for all wood pulping subcategortes (Sub- 
parts F. G. H. I. J. K. L. M. N. O. P. and 
Ui Into three separate allowances for 
specific operations in the w’oodyard: <a» 
barking. <bi log washing and chip thaw ¬ 
ing or ^cashing, and <c» log flumes and 
ponds. 

3. The definition of production was 
changed in order to clarify the meaning 
of annual average and provide direction 
to the NPDES authority. 

4. The zinc limitations for the four 
groundwood subcategories were changed 
to be based upon chemical coagulation, 
floculation, and sedimentation of waste 
waters from mills using zinc hydrosul¬ 
fite. The result was that the zinc limita¬ 
tions were made less stringent. 

5. The Low Alpha Subcategory and the 
High Alpha Subcategory* were eliminated 
and combined into the Dissolving Sulfite 
Pulp Subcategory. Within the new sub¬ 
category. four separate allowances for 
the different grades of sulfite dissolving 
pulp w*ere established (Le., nitration, vis¬ 
cose. cellophane, and acetate). In addi¬ 
tion. the definition of the Dissolving Sul¬ 
fite Pulp Subcategory was revised to In¬ 
clude only* the manufacture of dissolving 
sulfite pulp from softwoods. 


6. Tiie definitions of the Bleached 
Kraft Fine Papers and the Bleached 
Kraft BCT Papers Subcatcgorics were 
revised to Include market pulp as one of 
the products from milLs in these subcato- 
gorles. 

7. The definition of the Oroundw’ood 
Chemt-inechanlcal Subcategory was re¬ 
vised to include only those mills with 
yields of 90 percent or higher, and the 
definition of Uie Groundw'ood: Thermo 
mechanical Subcategory* was revised to 
include only those mills with yields o! 
approximately 95 percent or greater. 

8. Definitions of most subcotegorie 
were revised to provide clarity and con 
sistency between subcategory definitions 

9. The Papergradc Sulfite Subcategory 
w*as divided Into tw f o subcategories. Pw- 
pergrade Sulfite (Blow Pit Wash) and 
Papergrade Sulfite iDrum Wash), based 
upon the type of pulp washing equip¬ 
ment Within both subcategories, sepa¬ 
rate allowances were established for ui« 
barometric condensers and (b> compo¬ 
sition of the cooking liquor. In addition, 
a separate allowance was established for 
the use of continuous digestion opera¬ 
tions within the Papergrade iDnim 
Wash) Subcategory. 

10. The Papergrade Sulfite Market 
Pulp Subcategory was eliminated since 
papergrade sulfite market pulp mills are 
now included in the revised Papergrade 
Sulfite Subcategory. 

11. TTie discussion of non-water qual¬ 
ity impacts of the regulations has been 
expanded in the Development Document 

12. Costs of internal controls were re¬ 
vised. and costs of the external controls 
were revised based upon revised subcate¬ 
gory raw waste loads and effluent limita¬ 
tions. The revised costs are presented in 
the Development Document. 

13. Revised energy estimates of achiev¬ 
ing BPCTCA are included in the Devel¬ 
opment Document. 

14. Analyses of new information and 
data along with the existing data base 
resulted In revisions of the BOD5 and 
TSS effluent limitations in the following 
subparts: F. G. H. I. J. K. L. M, N. O. Q. 
T. and U. 

Tlie revised cost estimates were ex¬ 
amined in terms of economic Impact. It 
was determined that the conclusions of 
the economic Impact analysis reached 
for the interim final regulations were 
unchanged. 

The report entitled "Development Doc¬ 
ument for Final Effluent Limitations 
Guidelines for the Bleached Kraft. 
Groundw’ood. Sulfite. Soda. Deink and 
Non-Integrated Paper Mills Segment of 
the Pulp. Paper, and Paperboard Point 
Source Category’’ details the/umlysls un¬ 
dertaken In support of the final regula¬ 
tion set forth herein and is available for 
inspection at the EPA Public Information 
Reference Unit, Room 2922 (EPA Li¬ 
brary). Waterside Mall. 401 M St.. S.W.. 
Washington. D.C.. at all EPA regional 
offices, and at State u*atcr pollution con¬ 
trol offices. The analysis prepared for 
EPA of the possible economic effects of 
the regulation is also available for in¬ 
spection at these locations. 
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Copies of the Development Document 
.ire available for the Superintendent ol 
Documents. Government Printing Office. 
Washington, D.C. 20402. Copies of the 
economic analysis document are avail¬ 
able through the National Technical In¬ 
formation Service, Springfield. VA 22151. 
See EPA's Advance Notice of Public 
Review Procedures. 38 FR 21202. Au- 
Kitft 8. 1973>. 

In addition. Section 8 of the FWPCA 
iiithorbses the Small Business Adminis¬ 
tration. through its economic disaster 
loan program, to make loans to assist any 
mall business concern in effecting addt- 
t ions to or alterations in their equipment, 
facilities, or methods of operation so as 
to meet water pollution control require¬ 
ments under the FWPCA. if the concern 
is Ukely to suffer a substantial economic 
injury without such assistance. 

For further details on this Federal 
loan program, write to EPA. Office of 
Analysis and Evaluation. WH-586. 401 M 
St.. S.W., Washington. DC. 20480. 

In consideration of the foregoing. 40 
CFR Part 430 is hereby amended as set 
forth below. 

Dated: December 23.1976. 

John Quarles. 

Acting Administrator. 

40 CFR Part 430 is amended by revis¬ 
ing subparts F through U as set forth 
below. 

Subpart F—OtsioMng Kraft Subcategory 

43060 Applicability; description of the 

dissolving graft subcatcgory. 

430.61 Specialized definitions 
4*0.62 Effluent limitation* guideline* rep¬ 
resenting the degree of effluent 

reduction attainable by the ap¬ 

plication of the beat practicable 
control technology currently 

available 

Subpart G—Market Bleached Kraft Subcatagory 

430 70 Applicability: description of the 

market bleached kraft subcate- 
gory. 

430.71 specialized definllkma 

430 72 Effluent limitations guidelines rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the best practicable 
control technology currently 

available. 

Subpart H—8C7 Bleached Kraft Subcatcgory 

430 80 Applicability: description of the 

BCT bleached kraft subcategory 
43041 Specialized definitions. 

430.82 Effluent limitation* guideline* rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the best practicable 
control technology currently 
available 

Subpart I—Fins Bleached Kraft Subcatagory 

430.00 Applicability; description of the fine 
bleached kraft subcategory 

430.91 Specialised definition*. 

430.92 Effluent limitations guideline* rep¬ 

resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the best practicable 
control technology currently 
available. 


Subpart J—Pj par grade Sul file (Blow Pit Wash) 
Sub ~ 


Sec. 

430100 


430 101 
430 102 


ubcategory 

Applicability; description of (he 
papergradc sulfite (blow pit wash) 
•ubcategory. 

Specialized definition* 

Effluent limitations guidelines rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the bent practicable 
control technology currently 
available. 


Subpart K—Dissolving Sulfite Pulp Subcatagory 

430 110 Applicability; description of the dis¬ 
solving sulfite pulp subcategory. 

430 111 specialized definition* 

430 112 Effluent limitation* guidelines rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the best practicable 
control technology currently 
available. 


Subpart L—Groundwood-Cheml-Mechatilcal 
Subcatagory 

430120 Applicability; description of the 
round wood - chemi - mechanical 
subcategory. 

430 121 Specialized definitions 

430 122 Effluent limitations guidelines rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the best practicable 
control technology currently 
available. 

Subpart M—Groundwood-Thermo-Mechankal 
Subcategory 

430130 Applicability; description of the 
ground wood - thermo-mechanical 
ftubcategory. 

430 131 Specialized definition* 

430 132 Effluent limitations guidelines rep¬ 
resenting the degree of diluent 
reduction attainable by the ap¬ 
plication of the beat practicable 
control technology currently 
available. 


Subpart N—Ground wood-CMN Pa par % 
Subcatagory 

430 140 Applicability; description of the 
ground wood-CMN paper* sub- 
category. 

430.141 Specialized definition*. 

430 142 Effluent limitations guideline* rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the beat practicable 
control technology currently 
available. 


Subperl O—Groundwoodfina Pa par* 
Subcatagory 

430 ISO Applicability: description of the 
ground wood-fine papers aubcate- 

430.161 Specialized definitions 

430 162 Effluent limitation* guidelines rep¬ 
resenting the degree of effluent 
rcductlou attainable by Use ap¬ 
plication of tlie best practicable 
control technology currently 
available. 

Subpart P—Seda Subcategory 

430160 Applicability; description of the 
soda subcategory. 

430.161 Specialized definitions 

430.162 Effluent limitation* guideline* rep¬ 

resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the best, practicable 
control technology currently 
available 


Subpart Q—Da ink Subcategory 

430.170 Applicability; description of the 
dclnk subcategary. 

430 171 Specialized definitions. 

430.172 Effluent limitation* guideline* rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the best practicable 
control technology currently 
available. 

Subpart R—Nl Fine Papar* Subcatagory 

430 180 Applicability; description of the NI 
fine paper* nubcategory. 

430 161 Specialized definition*. 

430 182 Effluent UmKaUona guideline* rep¬ 
resenting the degree of effluent 
(eduction attainable by the ap¬ 
plication of the beat practicable 
control technology currently 
available 

Subpart S—Nl Tissue Papar* Subcatagory 

430 190 Applicability: description of the NI 
iiwue papers * ubcategory. 

430.191 Specialized definitions 
430 102 Effluent ! Imitation* guide lines rep- 
re/sentlng the degree of effluent 
reduction attainable by the ap¬ 
plication of the beat practicable 
control technology currently 
available 

Subpart T—Nl Tissue <FWP) Subcatagory 

430.200 Applicability; description of the Kl 
tissue |FWP) *ubcategory. 

430 201 Specialized definition*. 

430 202 Effluent limitation* guideline* rep¬ 
resenting the degree of effluent 
(eduction attainable by the ap¬ 
plication of the beat practicable 
control technology currently 
available. 

Subpart U—Papararade Sulfite (Drum Wash) 
Subcategory 

400 210 Applicability, description of the 

papergradc sulfite (drum wash) 
subcategory. 

430 211 Specialized definition* 

430.212 Effluent limitation* guideline* rep¬ 
resenting the degree of effluent 
reduction attainable by the ap¬ 
plication of the beat practicable 
control technology currently 
available 

Subpart F—Dissolving Kraft Subcategor* 

§ 130.60 \pplir<ahil»l* : description of 
the d(s«olving kraft *u)»ra1rgiir>» 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
production of dissolving pulp by kraft 
mills. 

§ S30.fi I Specialized definition*. 

For the purpose of this subpart- 

»a> Except as provided below, the gen¬ 
eral definitions, abbreviations and meth¬ 
ods of analysis set lorth in 40 CFR part 

401 shall apply to tills subpart. 

<b> Production shall be defined as the 
annual off-the-machlne production in 
air-dry-tons <10% moisture) divided by 
the number of operating day's during 
that year. Production shall bo determined 
for each mill based upon past production 
practices, present trends, or committed 
growth. 

<c) Wet barking operations shall be 
defined to include hydraulic barking op¬ 
erations and wet drum barking operas 
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tions which arc those drum barking op¬ 
erations that use substantial quantities 
of water in either water sprays In the 
barking drums or In a partial submer¬ 
sion of the drums in a "tub” of water. 

cd» A non-conttnuous discharger is a 
mill which Is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at leant 24 
hours tn duration. A mill shall not be 
deemed a non-continuous discharger un¬ 
less Its permit, in addition to setting 
forth the prohibition described above, re¬ 
quires compliance with the effluent limi¬ 
tations established by tills subpart for 
non-continuous dischargers and also re¬ 
quires compliance with maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations. Such maximum day 
and average of 30 consecutive days efflu¬ 
ent limitations for non-continuous dis¬ 
chargers shall be established by the 
NPDES authority In the form of concen¬ 
trations which reflect waste water treat¬ 
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 con¬ 
secutive day effluent limitations set forth 
in this subpart. * 

§ 130.62 Effluent limitation guideline* 
representing the degree of effluent 
reduction nttninable In the applica¬ 
tion of the bewt practicable control 
lech nolog* currently available. 

In establishing the limitations set 
forth In this section, EPA took into ac¬ 
count all information it was able to col¬ 
lect. develop and solicit with respect to 
factors <such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technol¬ 
ogy available, energy requirements and 
costs i which can affect the industry sub- 
categorization and effluent levels estab¬ 
lished. It Is. however, possible that data 
which would affect these limitations 
have not been available and. as a result, 
these limitations should be adjusted for 
certain plants in this industry. An in¬ 
dividual discharger or other interested 
person may submit evidence to the Re¬ 
gional Administrator for to the State, 
if the State has the authority to issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors 
related to such discharger are funda¬ 
mentally different from the factors con¬ 
sidered in the establishment of the 
guidelines. On the basis of such evidence 
or other available information, the Re¬ 
gional Administrator (or the 8tate> will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those spec¬ 
ified in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Administra¬ 
tor or the State shall establish for the 
discharger effluent limitations in the 
NPDES permit either more or less strin¬ 
gent than the limitations established 
herein, to the extent dictated by such 


fundamentally different factors. Such 
limitations must be approve# by the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro¬ 
ceedings to revise these regulations. 

fa) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by 
this section, which may be discharged 
by a point source subject to the provi¬ 
sions of this .subpart after application of 
the best practicable control technology 
currently available, except that all point 
sources other than non-continuous dis¬ 
chargers shall not be subject to the an¬ 
nual average limitations, and that non- 
continuous dischargers shall not be sub¬ 
ject to the maximum day and average 
of 30 consecutive days limitations. 


Effluent limitations 
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fb) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by 
this section, resulting from the use of 
wet barking operations, which may be 
discharged by a point source subject to 
the provisions of this subpart. These 
limitations are in addition to the limi¬ 
tations set forth in paragraph fa) of 
tills section and shall be calculated using 
the proportion of the mill's total pro¬ 
duction due to use of logs which are sub¬ 
ject to such operations. 
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(c) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
log washing or chip wTishlng operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi¬ 
tion to the limitations set forth in para¬ 
graph (a» of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations. 
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(d» The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such 
operations. 
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Subpart G—Market Bleached Kraft 
Subcategory 

§ 130.70 Applicability; description of 
the market bleached kraft aobratc- 
tto*y* 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
production of market pulp by bleached 
kraft mills. 

§ 430.71 Speeialtrrd definition*. 

For the purpose of this subpart: 

(a) Except as provided below, the gen¬ 
eral definitions, abbreviations and meth¬ 
ods of analysis set forth In 40 CFR Part 
401 shall apply to this subpart. 

(b) Production shall be defined as the 
.annual off-the-machlne production in 
air-dry-tons <10 percent moisture) di¬ 
vided by the number of operating days 
during that year. Production shall be de¬ 
termined for each mill based upon past 
production practices, present trends, or 
< ommitted growth. 

<c) Wet barking operations shall be 
defined to include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tions which are those drum barking op¬ 
erations that use substantial quantities 
of water In either water sprays in the 
barking drums or in a partial submersion 
of the drums in a “tub” of water. 

(d) A non-contlnuous discharger is a 
mill which Is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-contlnuous discharger un¬ 
less its permit, in addition to setting 
forth the prohibition described above, re¬ 
quires compliance with the effluent limi¬ 
tations established by this subpart for 
n on-continuous dischargers and also re¬ 
quires compliance with maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations. Such maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations for noncant inuous 
dischargers shall be established by the 
NPDES authority in the form of concen¬ 
trations which reflect waste water treat¬ 
ment levels that arc representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of con¬ 
secutive day effluent limitations set forth 
in this subpart. 

$ 130.72 Effluent limitation* u 

rr)»n**riiting tlu di'grrr of rfliunit 

reduction «HuiiuiM»* by tlu* npgilira- 

tinn of tile Ik^I |ir;M*ljralilr control 
Icclinolofc* current!) a%nil<tb!c. 

In establishing the limitations set forth 
in this section. EPA took Into account all 
information it was able to collect, de¬ 
velop and solicit with respect to factors 
<such as age and size of plant, raw ma¬ 
terials. manufacturing processes, prod¬ 
ucts produced, treatment technology 
available, energy requirements and costs) 
which can affect the industry subcate¬ 
gorization and effluent levels established. 
It is. however, possible that data which 
would affect these limitations have not 
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been available and. as a result, these 
limitations should be adjusted for certain 
plants in this industry. An individual dis¬ 
charger or other interested person may 
submit evidence to the Regional Admin¬ 
istrator <or to the State, If the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities Involved, the process applied, 
or other such factors related to such dis¬ 
charger are fundamentally different from 
the factors considered In the establish¬ 
ment of the guidelines. On the basis of 
such evidence or other available infor¬ 
mation, the Regional Administrator (or 
the State) will make a written finding 
that such factors are or are not funda¬ 
mentally different for that facility com¬ 
pared to those specified in the Develop¬ 
ment Document. If such fundamentally 
different factors are found to exist, the 
Regional Administrator or the State shall 
establish for the discharger effluent limi¬ 
tations In the NPDES permit either more 
or less stringent than the limitations es¬ 
tablished herein, to the extent dictated 
by such fundamentally different factors. 
Such limitations must be approved by 
the Administrator of the Environmental 
Protection Agency. The Administrator 
may approve or disapprove such limita¬ 
tions. specify other limitations, or initi¬ 
ate proceedings to revise these regula¬ 
tions. 

<a) The following limitations establish 
the quantity or quality of pollutant* or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-contlnuous dischargers 
shall not be subject to the annual average 
limitations, and that non-contlnuous dis¬ 
chargers shall not be subject to the maxi¬ 
mum day and average of 30 consecutive 
days limitations. 


Kfflurnt ttlfiltaikma 


KOHirut Awntrcl Annua) 

r-hitriftrUrr Maximum dully ralm* mv of daily 
far any lor wooiuavn talma tor 1 yr 
t day live day.* tkuQ not 

fdiftlt not tuwl 

eieood 


trie unit* (kitevrain* per 1,000 ky of itroduri) 


set forth in paragraph <a> of this section 
and shall be calculated using the propor¬ 
tion of the mill’s total production due to 
use of logs which are subject to such 
operations. 
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<c) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart These limitations arc in addition 
to the limitations set forth in paragraph 
(a) of this section and shall be calculated 
using the proportion of the mill’s total 
production due to use of logs and/or 
chips which are subject to such opera¬ 
tions . 


Effluent Umltoikmi 
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tb) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may bo dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are In addition to the limitations 
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td) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill’s total production due to 
use of logs which are subject to such 
operations 
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Subpart H—BCT Bleached Kraft 
Subcategory 

§430.80 Applicability) ele»rriptU>n of 
thr BCT bleached krafl aubcatcgory. 

The provisions of this support are ap¬ 
plicable to discharges resulting from the 
integrated production of paper-board, 
coarse paper, and tissue paper by 
bleached kraft mills. 

§430.81 Speci a lised definition*. 

For the purpose of this subpart; 

<ai Except as provided below, the 
general definitions, abbreviations and 
methods of analysis set forth in 40 CFR 
Part 401 shall apply to this subpart. 

<b> Production shall be defined as the 
annual off-the-machhie production (in¬ 
cluding off-the-machine coating where 
applicable! divided by the number of op¬ 
erating days during that year Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons 1 10 percent moisture) Produc¬ 
tion shall be determined for each mill 
based upon past production practices, 
present trends, or committed growth. 

<C> Wet barking operations shall be de¬ 
fined to Include hydraulic barking opera¬ 
tions and wet drum barking operations 
which arc those drum barking operations 
that use substantial quantities of water 
In either water sprays in the barking 
drums or in a partial submersion of the 
drums in a “tub" of water. 

<d> A non-continuous discharger is a 
mill which Is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset con¬ 
trol. such periods being at least 24 hours 
in duration. A mill shall not be deemed 
a non-continuous discharger unless its 
permit, in addition to setting forth the 
prohibition described above, requires 
compliance with the effluent limitations, 
established by this subpart for nan-con¬ 
tinuous dischargers and also requires 
compliance with maximum day and 
average of 30 consecutive days effluent 
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limitations for non-continuous discharg¬ 
ers shall be established by the NFDES 
authority in the form of concentrations 
which reflect waste water treatment 
levels that are representative of applica¬ 
tion of best practicable control technol¬ 
ogy currently available in lieu of the 
maximum day and average of 30 con¬ 
secutive day effluent limitations set forth 
in this subpart. 

§ 430.82 Effluent limitation* guideline* 

representing the degree of elHuent 
red union attainable by the applica¬ 
tion of iba beat practicable control 
technology currently available. 

In establishing the limitations cet forth 
in this section, KPA took into account all 
Information it was able to collect, de¬ 
velop and solicit with respect to factors 
(such as age and size of plant, raw mate¬ 
rials. manufacturing proces se s, products 
produced, treatment technology avail¬ 
able, energy requirements and costs) 
which can affect the tndustry subcate- 
gorfeatlon and effluent levels established 
It is. however, possible that data which 
would affect these limitations have not 
been available and. os a result, these 
limitations should be adjusted for cer¬ 
tain plants in this Industry. An Individual 
discharger or other interested person may 
jubmit evidence to the Regional Admin¬ 
istrator (or to the State, if t he State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities involved, the process applied, or 
other such factors related to such dis¬ 
charger are f undamentally different from 
the factors considered in the establish¬ 
ment of the guidelines. On the basis of 
such evidence or other available Informa¬ 
tion. the Regional Administrator (or the 
State) will moke a written finding that 
such factors are or are not fundamen¬ 
tally different for that facility compared 
to those specified in the Development 
Document. If such fundamentally differ¬ 
ent factors are found to exist, the Re¬ 
gional Administrator or the State shall 
establish for the discharger effluent 
limitations In the NPDES permit either 
more or ices stringent than the limita¬ 
tions established herein, to the extent 
dictated by such fundamentally different 
factors. Such limitations must be ap¬ 
proved by the Administrator of Hie En¬ 
vironmental Protection Agency. The Ad¬ 
ministrator may approve or disapprove 
such limitations, specify other limita¬ 
tions. or initiate proceedings to revise 
these regulations. 

(a> The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver¬ 
age limitations, and that non-continuous 
dischargers shall not be subject to the 
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tive days limitations. 
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<b) The following limitation* establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may bo dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitation* 
set forth In paragraph (a) of this section 
and shall be calculated using the pro¬ 
portion of the mill's total production due 
to use of logs which axe subject to such 
operations. 
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(e) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi¬ 
tion to the limitations set forth in para¬ 
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chip* which ore subject to such 
operations. 
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(d) The following limitations establish 
the quantity or quality of pollutants or 
ix>llutant properties, controlled by this 
section, resulting from the use of log 
ilumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. Those limita¬ 
tions ore in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such op¬ 
erations. 
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Subp.irt |—Fine Bleached Kraft 
Subcategory 

§ 130.90 \|»pliral»ilitv; «!•*rript»«>»i of 

lltc liur (iti^rlird kraft «ulM*ut«*g»rr. 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
integrated production of pulp and One 
papers by bleached graft mills. 

§ 130.91 Spreiitliir# dclinition*. 

For the purpose of this subpart: 

<a) Except as provided below, the gen¬ 
eral definitions, abbreviations and meth¬ 
ods of analysis set forth In 40 CFR Part 
401 shall apply to this subpart. 

(b) Production shall be defined as the 
annual off-Lhc-machine production (In¬ 


cluding off-the-mochlnc coating where 
applicable) divided by the number of op¬ 
erating day s during that year. Paper pro¬ 
duction shall be measured In the off-the- 
machine moisture content whereas mar¬ 
ket pulp shall be measured in air-dry- 
tons (10% moisture). Production shall 
be determined for each mill based upon 
past production practices, present 
trends, or committed growth. 

(c) Wet barking operations shall be de¬ 
fined to Include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tions which are those drum barking op¬ 
erations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submersion 
of the drums in a “tub” of water. 

(d) A non-continuous discharger Is a 
mill which to prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un¬ 
less its permit. In addition to setting 
forth the prohibition described above, 
requires compliance with the effluent 
limitations established by this subpart 
for non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days efflu¬ 
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-continuous dis¬ 
chargers shall be established by the 
NPDES authority in the form of concen¬ 
trations which reflect waste water treat¬ 
ment levels that are representative of 
application of best practicable control 
leclinology currently available in lieu of 
the maximum day and average of 30 
consecutive day effluent limitations set 
forth in this subpart. 

§ 130.92 Kllliinil limitation* (utilrlinm 
rrprr*r tiling the drgra* of rfllticnl 
redaction attainable* by the applica¬ 
tion of ihr beat pnactirablr control 
technology currently a\uibablc. 

In establishing the limitations set 
forth in this section, EPA took into ac¬ 
count all Information it was able to col¬ 
lect. develop and solicit with respect to 
factors (such as age and she of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and costs) 
which con affect the industry subcate- 
gorization and effluent levels established. 
It to. however, possible that data which 
would affect these limitations have not 
been available and. as a result, these lim¬ 
itations should be adjusted for certain 
plants in this industry. An individual dis¬ 
charger or other Interested person may 
submit evidence to the Regional Admin¬ 
istrator (or to the State, if the 8tate has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities Involved, the process applied, or 
other such factors related to such dis¬ 
charger are fundamentally different 


from the factors considered in the estab¬ 
lishment of the guidelines. On the basis 
of such evidence or other available In¬ 
formation, the Regional Administrator 
(or the State) will make a written find¬ 
ing that such factors ore or are not fun¬ 
damentally different for that facility 
compared to those specified in the Devel¬ 
opment Document. If such fundamen¬ 
tally different factors are found to exist, 
the Regional Administrator or the State 
shall establish for the discharger effluent 
limitations In the NPDES permit either 
more or less stringent than the limita¬ 
tions established herein, to the extent 
dictated by such fundamentally differ¬ 
ent factors. Such limitations must be ap¬ 
proved by the Administrator of the En¬ 
vironmental Protection Agency. The Ad¬ 
ministrator may approve or disapprove 
such limitations, specify other limita¬ 
tions. or initiate proceedings to revise 
these regulations. 

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver¬ 
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 consec¬ 
utive days limitations. 
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(b) The following limitations estab¬ 
lish the quantity or quality of pollutant* 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations set 
forth In paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such op¬ 
erations. 
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(c> The following limltaUocis ebtob- 
llsh the quantity or quality o4 pollutant* 
or pollutant parameters controlled by 
this section, resulting from Uie use of 
log washing or chip w a s hing operation*, 
which may bo discharged by a point 
source subject to the provision* of this 
subpart. These limitation* are in addi¬ 
tion to the limitation* act forth In para¬ 
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production duo to use of logs 
and/or chips which are subject to such 
operations. 
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id/ The following limitations estab¬ 
lish the quantity or quality of pollutant* 
or pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
pro viilons of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph Cal of this section 
and shun be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such op¬ 
eration*. 
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Subpart J—Papergrado Sulfite (Blow Pit 
Wash) Subcategory 

$130,100 Applicability: description of 
the papergrade nilfite (blow pit 
*a*h) tubulfsor). 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
integrated production of pulp and paper 
by paper-grade sulfite mills, which use 
blow pit pulp washing techniques 

§130.101 SprrLilixrd ilrfinJliofU. 

For the purpose of this subpart: 

<a» Except ns provided below. the’gen- 
eml definitions, abbreviation* and mc- 
thoda of analysis set forth In 40 CFR 
Part 401 shall apply to this subpart 
<b> Production shall be defined as the 
annual ofT-the-machine production ^In¬ 
cluding off-t he-machine coating where 
applicable > divided by the number of op¬ 
erating days during that year. Paper 
production shall be measured fn the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons <10 percent moisture*. Produc¬ 
tion shall be determined for each mill 
based upon past production practices, 
present trends, or committed growth. 

(c) Wet barking operation* shall be 
defined to include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tion* which are those drum barking op¬ 
eration* that use substantial quantities 
of water In either water sprays in the 
barking drums or in a partial submersion 
of the drum* in a "tub" of water. 

<d> A non-contlnuous discharger is a 
mill which I* prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such period* being at least 24 
hours 111 duration. A mill shall not be 
deemed a non-contlnuous discharged un¬ 
less its permit In addition to setting forth 
the prohibition described above, requires 
compliance with die effluent limitations 


established by this subpart for noucon- 
tlnuous dischargers and also require., 
compliance with maximum day and av¬ 
erage of 30 consecutive days effluent lim¬ 
itations. Such maximum day and average 
of 30 consecutive days effluent limitations 
for noncontlnuous dischargers shall be 
established by the NPDES authority in 
the form of concentration* which reflect 
waste water treatment level* that are 
representative of application of best 
practicable control technology currently 
available in lieu of Che maximum day and 
average of 30 consecutive day effluent 
limitation* set forth in this subpart. 

<c) Sulfite cooking llqtior shall be de¬ 
fined as bisulfite cooking liquor when the 
pH of the liquor is between 3.0 and 6.0 
and as acid sulfite cooking liquor when 
the pH is less than 3.0. 

§ 430.102 F.lHurnl limitation- gtixirlin*' 
representing tlie drgrre of ciHnonl 
reduction attainable by the applica¬ 
tion of the hr*! practicable foalnJ 
technology currently available. 

In establishing the limitation* set forth 
in this section. EPA took Into account all 
Information it was able to collect, devel¬ 
op and solicit with respect to factors 
♦ such a* age and size of plant, raw ma¬ 
terials. manufacturing processes, prod¬ 
ucts produced, treatment technology 
available, energy requirement* and costs) 
which can affect the Industry subcaU* 
gorbatlou and effluent level* established 
It is. however, possible that data which 
would affect these limitations have not 
been available and, a* a result, the;>c 
limitation* should be adjusted for cer¬ 
tain plants in this Industry. An Individ¬ 
ual discharger or other interested person 
limy submit evidence to the Regional Ad¬ 
ministrator <or to the State. U the State 
1ms the authority to issue NPDES per¬ 
mits) that factors relating to the equip¬ 
ment or facilities Involved, the process 
applied, or other such factors related to 
such discharger are fundamentally dif¬ 
ferent from the factors considered in the 
establishment of the guideline*. On the 
basis of such evidence or other available 
information, the Regional Administrator 
(or the State > will mAkc a written finding 
that such factors are or are not funda¬ 
mentally different for that facility com¬ 
pared to those specified in the Develop¬ 
ment Document. If such fundamentally 
different factor* are found to exist, the 
Regional Administrator or the State shall 
establish for the discharger effluent lim¬ 
itations In the NPDES permit cither 
more or less stringent than the limita¬ 
tions established herein, to the extent 
dictated by such fundamentally different 
factors. Such limitation* must be ap¬ 
proved by the Administrator of the En¬ 
vironmental Protection Agency. The Ad¬ 
ministrator may approve or disapprove 
such limitation*, specify other limita¬ 
tion*. or initiate proceedings to revise 
these regulations. 
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<a> 'Flie following limiUiUotLs estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
ocUon, which may be discharged by a 
ixrtnt source subject to the provisions of 
thin subpart after application of the best 
practicable control technology currently 
ivailable. except that all point sources 
other than non-continuous dischargers 
.ihall not bo subject to the annual aver¬ 
age limitations, and that non-continu¬ 
ous dischargers *hall not be subject to 
the maximum day and average of 30 
consecutive days limitations 

Kdtawil DmaUilOfu 

K lit unit A v«ncr o4 Annual tvtf* 

• Nttfiii'lir MiAluu»4it d*Oy vlufr. a<* <4 (tell y 

• • ’\r tut any k# XootmsCM » 4 u»* Hr l y» 

l A\t dim Oar* iollMi 

ah.-Ul ntii mcm(1 

acad 


vu irir unite (SiktiferaMMt v+t 1.000 ft« of ptfrUtet * 


Mil** 

TS* 

i»n 


St.S 

a». 


I ABA 

9M . 

Wilhla IS* 
nuv»IS 
tosa 


av 

iso 


KtiflMi inttti fpouiMfti p rt (on <4 nf xJum - 


mod# sa.s _ sat _ i&» 

S7J» 17Jl ... SO 

(01 WUIua tf« 

OMCOl.t 

uxa 

b> The following limitations estab¬ 
lish the quanttty or quatity of pollutants 
or pollutant properties, controlled by this 
section. resulting from the use of wet 
barking operations, which may be dis¬ 
bursed by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
net fortli in paragraph (a> of this section 
uvd shall be calculated u*ing the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such 
operations . 
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(ci The following limitations estab¬ 
lish the quanttty or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 


log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are In addi¬ 
tion to the limitations set forth in para¬ 
graph (a i of this section and shall be 
calculated using the proportion of the 
mill's total production due to use of logs 
and/or chips which are subject to such 
operations. 
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Ui » The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
.section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. Tliese limita¬ 
tions are In addition to the limitations 
set forth in paragraph <a> of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such 
operations 
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«e> The following limitations establish 
the quantity or quality of poflutauts or 
pollutant parameters, controlled by this 
section, resulting from the use of bisulfite 
cooking liquor and barometric con¬ 
densers. which may be discharged by a 
point source subject to the provisions of 


this subpart These limitations are in 
addition to the limitations set forth in 
paragraph (a> of this section and sliall 
be calculated using the proportion of the 
mill's total production subject to such 
operations 
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ifi The following limitations establish 
the quantity or quality of i>oUutanta or 
(jollulant parameters, controlled by thb» 
section, resulting from the use of acid 
sulfite cooking liquor and surface con¬ 
densers. which may be discharged by a 
point source subject to the provision:* of 
this subpart. These limitations arc in 
addition to the limitations set forth in 
paragraph (a) of this section and stuili 
be calculated using the proportion of the 
mill's total production subject to such 
operations. 

Kfllij. ill Mutilate* 

Rihjrnt \xmm* t*( Animal *vrt 

rfutrarlrf. Mailimnn «1uil> valiiav Mr«4tiaJ/ 

Itf V K any bar U» ontureu viahM* te l ,r 

I iU) llrr day* *!mII :u 4 

rtftM 


Matrlc au 4 U lkao«yumji firr l.UOU l< «4 pcodtr (.1 


boh#.oj __ ate . • it ia 

pH Willilri Uiw 

raivipi B.S 

uaa 


gn(H4) mil in (poumti lot* i*l pr*»l»fr'«| 


Bon.i io.o.s_ st 

pH W it tun ilia 

irnrijm V.0 
loAO, 

(g> The following limitations e^tabluth 
the quantity or quality of pollutants or 
pollutant parameters, controlled by thh 
section, resulting from the use of acid 
sulfite cooking liquor and barometric 
condensers, which may be dladiarged by 
a point source subject to the provisions 
of this subpart. These limitations are 
in addition to the limitations set forth in 
paragraph (a) of this section and shall 
be calculated using the proportion of the 
mill's total production subject to sucl# 
operations. 
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Subpart K—Dissolving Sulfite Pulp 
Subcategory 

§ •130.110 Applicability; description of 
the dissolving oulfilr pulp »obr<il«v- 
*ary. 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
production of pulp by dissolving sulfite 
mills. 

§ *130.1 11 Specialised definition*. 

For the purpose of this subpart : 

(a) Except as provided below, the 
general definitions, abbreviations and 
methods of analysis set forth in 40 CFR 
Part 401 shall apply to this subpart. 

lb) Production shall be defined as the 
ann ual off-the-machine production in 
air-dry-tons (10 percent moisture) di¬ 
vided by the number of operating days 
during that year. Production shall be 
determined for each mill based upon past 
production practices, present trends, or 
committed grow th. 

<c) Wet barking opemtings shall be 
defined to include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tions which are those drum barking op¬ 
erations til at use substantial quantities 
of water in either water sprays in the 
barking drums or In a partial submersion 
of Uie drums in a "tub** of water. 

(d) A non-continuous discharger is a 
mill which 1* prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset con¬ 
trol. such periods being at least. 24 hours 
In duration. A mill shall not be deemed 
a non-continuous discharger unless its 
permit. In addition to setting forth the 
prohibition described above, requires 
compliance with the effluent limitations 
established by this subpart for noncon- 
tinuous dischargers and also requires 
compliance with maximum day and aver¬ 
age of 30 consecutive days eflluent limi¬ 
tations. 8uch maximum day and average 
of 30 consecutive days effluent limitations 
for noncontinuous dischargers shall be 
established by the NPDES authority in 
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the form of concentrations which reflect 
waste water treatment levels that art* 
representative of application of best 
practicable control technology currently 
available in lieu of the maximum day and 
average of 30 consecutive day effluent 
limitations set forth in this subpart. 

§ 130.112 EOlucitl limitation* gtiidrliiirs 
rcpmortitiiig tl»e clegrrr of effluent 
reduction attainable by the appliea* 
lion uf the liMt practicable remind 
technology currently available. 

In establishing the limitations set 
forth In tills section. EPA took into ac¬ 
count all information it was able to col¬ 
lect. develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment tech¬ 
nology available, energy requirements 
and costs) which can affect the industry 
subcategorization and effluent levels es¬ 
tablished. It is. however, possible that 
data which would affect these limita¬ 
tions have not been available and. as a 
result, these limitations should be ad¬ 
justed for certain plants In this industry. 
An individual discharger or other inter¬ 
ested person may submit evidence to the 
Regional Administrator (or to Die 8tate, 
if the 8tate has the authority to issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors 
related to such discharger are funda¬ 
mentally different from the factors con¬ 
sidered in the establishment of the 
guidelines. On the basis of such evidence 
or other available information, the Re¬ 
gional Administrator (or the State» will 
make a written finding that such fac¬ 
tors are or are not fundamentally differ¬ 
ent for that facility compared to those 
specified in the Development Document 
If such fundamentally different factors 


Lstrator or the State shall establish for 
the discharger effluent limitations in the 
NPDES permit either more or less 
stringent than the limitations estab¬ 
lished herein, to the extent dictated by 
such fundamentally different factors. 
Such limitations must be approved by 
the Administrator of the Environmental 
Protection Agency. The Administrator 
may approve or disapprove such limi¬ 
tations, specify other limitations, or ini¬ 
tiate proceedings to revise these regu¬ 
lations. 

(a) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver¬ 
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 consec¬ 
utive days limitations. 
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(b) The following limitations establish 
the quantity or quality of pollutant* or 
pollutant properties, controlled by thi 
section, resulting from the use of wet 
barking operations, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitation.' 
set forth in paragraph (a) of this section 
and shall be calculated using Uie propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such 
operations. 
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• c> The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by thi> 
section, resulting from the use of log 
washing or chip washing operations 

which may be discharged by a point 
source subject to the provisions of thl* 
subpart. These limitations are in addi¬ 
tion to the limitations set forth in para¬ 
graph (a) of this section and shall be 
calculated using the proportion of the 
mill's total production due to use of log* 
and/or chips which are subject to such 
operations. 
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id) The following limitations establish 
the quantity or quality of pollutants or 
ixrilutani properties, controlled by this 
action, resulting from the use ot log 
flumes or log ponds, width may be dis- 
c barged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this sec¬ 
tion and shall be calculated using the 
proportion of the mill's total production 
due to use of logs which are subject to 
Mich operations. 
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(f) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from tho produc¬ 
tion of cellophane grade dissolving sulfite 
pulp, which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi¬ 
tion to the limitations set forth in para¬ 
graph fa) of this section and shall be 
calculated using the proportion of the 
mill's total production which Include* 
this grade. 
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(e> The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the produc¬ 
tion of viscose grade dissolving sulfite 
pulp, which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi¬ 
tion to the limitations set forth in para¬ 
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production which Includes 
this grade. 
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(g) The following limitations estab¬ 
lish the quantity or quality ot pollutants 
or pollutant parameters, controlled by 
this section, resulting from the produc¬ 
tion of acetate grade dissolving sulfite 
pulp, which may be discharged by a 
point source subject to Ute provisions of 
this subpart. These limitations are in 
addition to the limitations set forth in 
paragraph fa) of this section and shall 
be calculated using the proportion of 
the mill's total production which Includes 
this grade. 
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Subpart L—Ground wood-Chemi- 
Mechanical Subcategory 

§430.120 Applicability \ description of 
tlio groundwood-elicvni-mccbanlcal 
mi Urate gory. 

The provisions of this aubpart are ap¬ 
plicable to discharges resulting from the 
integrated production of pulp and paper 
by groundwood cheml-mechanical mills. 

§ 130.121 Specialized definition*. 

For the purpose of this subpart: 
fa) Except as provided below, the 
general definitions, abbreviations and 
methods of analysis set forth in 40 CFR 
Part 401 shall apply to this subpart. 

<b> Production shall be defined as the 
annual off-the-m&chine production (in¬ 
cluding off-the-machine coating where 
applicable) divided by the number ot 
operating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons <10% moisture). Production 
shall be determined for each mill bused 
upon past production practices, present 
trends, or committed growth. 

<c) Wet barking operations siuvll bo 
defined to include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tions which are those drum barking 
operations that use substantial quanti¬ 
ties ol water in either water sprays in 
the barking drums or in a partial sub¬ 
mersion of the drums in a “tub" of 
water. 

<d* A non-continuous discharger is a 
mill which is prohibited by the NPDB8 
‘ authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger 
unless Its permit, in addition to setting 
forth the prohibition described above, 
requires compliance with the effluent 
limitations established by this subpart 
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for non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days efflu¬ 
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-continuous discharg¬ 
ers shall be established by the NPDES 
authority in the form of concentrations 
which reflect waste water treatment 
levels that are representative of appli¬ 
cation of best practicable control tech¬ 
nology currently available in lieu of the 
maximum day and average of 30 con¬ 
secutive day effluent limitations set forth 
In this subpart. 

g 430.122 Kill unit limit* lion- *uuhlino 
rc|>rr»rtttin#c the degree of effluent 
red union altuinalilf* by the applies* 
linn of the be*t prartirnble control 
technology eurmtlly available. 

In establishing the limitations set 
forth tn this section, EPA took into ac¬ 
count all information it was able to col¬ 
lect. develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technol¬ 
ogy available, energy requirements and 
costs) which can affect the Industry sub- 
categorization and effluent levels estab¬ 
lished. It is, however, possible that data 
which would affect these limitations 
have not been available and, as a result, 
these limitations should be adjusted for 
certain plants in this industry. An Indi¬ 
vidual discharger or other interested 
person may submit evidence to the Re¬ 
gional Administrator (or to the State, if 
the State has the authority to issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors re¬ 
lated to such discharger are fundamen¬ 
tally different from the factors consid¬ 
ered in the establishment of the guide¬ 
lines. On the basis of such evidence or 
other available information, the Re¬ 
gional Administrator <or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those 
specified in the Development Document. 
If such fundamentally different factors 
arc found to exist, the Regional Admin¬ 
istrator or the State shall establish for 
the discharger effluent limitations In the 
NPDES permit either more or less strin¬ 
gent than the limitations established 
herein, to the extent dictated by such 
fundamentally different factors. Such 
limitations must be approved by the 
Administrator of the Environmental 
Protection Agency. The Administrator 
may approve or disapprove such limita¬ 
tions. specify other limitations, or Initi¬ 
ate proceedings to revise these regula¬ 
tions. 

<a> The following limitation.'- establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by tills 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 


shall not be subject to the annual average 
limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average oX 30 consec¬ 
utive days limitations. 
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<b> The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such 
operations. 
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(e) Tlic following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are tn addi¬ 
tion to the limitations set forth in para¬ 
graph (a) of this section And shall be cal¬ 
culated using the proportion of the mill's 
total production due to use of logs and/ 
or chips which are subject to such oper¬ 
ations. 
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<d> The following limitations establish 
tlie quantity or quality of pollutants or 
pollutant properties, controlled by thb 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to th» 
provisions of this subpart. These limita¬ 
tions arc In addition to the limitation 
set forth In paragraph (a) of this sec¬ 
tion and shall be calculated using the 
proportion of the mill's total production 
due to use of logs which are subject to 
such operations. 
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<f) For those mills using zinc hydro¬ 
sulfite as a bleaching agent in the manu¬ 
facturing process, the following effluent 
limitations are to be added to the ba.se 
limitations set forth in paragraph (a) 
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Subpart M—Ground wood—Thermo— 
Mechanical Subcategory 

^ 130.130 Applicability; description of 
the ground*ood—ihrrmo—nuchaii- 
iral *iibe*tenorv. 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
production of pulp and paper by ground- 
wood thermo — mechanical mills. 

•\ 130.131 Speeialixcd definition**. 

For the purpose of thfc subpart: 

• a» Except as provided below, the 
cneral definitions, abbreviations and 
methods of analysis set forth In 40 CFR 
Part 401 shall apply to this subpart. 

«bi Production shall be defined as the 
annual off-the-machine production (tn- 
duding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth. 

<c> Wet barking one rations shall be 
deilned to include hydraulic barking 
operations and wet drum barking opera¬ 
tions which are those d rum barking 
oi>erations that use substantial quantities 
of water in either water snrays in the 
barking drums or in a partial submersion 
of the drums in a 44 tub" of water. 

(d> A non-conUnuoua discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un¬ 
less its permit, in addition to setting 
forth the prohibition described above, re¬ 
quires compliance with the effluent limi¬ 
tations established by this subpart for 
non-continuous dischargers and also re¬ 
quires compliance with maximum day 
and average of 3*> consecutive davs efflu¬ 
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-contlnuous dis¬ 
chargers shall be established by the 
NPDES authority in the form of concen¬ 
trations which reflect waste water treat¬ 
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 
consecutive day effluent limitations set 
forth in tills subpart. 

6 130.132 iJIWnt limitation- jguidrlinrc 
representing the degree of effluent 
reditetloii attainable by the applica¬ 
tion of tbe ln*-t praelieable rontrol 
technology currently available. 

In establishing the limitations set 
forth in tills section. EPA took into ac¬ 
count all information it was able to col¬ 
lect. develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and 
costs* which can affect the Industry* sub- 


categorization and effluent levels estab¬ 
lished. It is. however, possible that data 
which would affect these limitations have 
not been available and. as a result, these 
limitations should be adjusted for cer¬ 
tain plants in this industry. An individ¬ 
ual discharger or other interested person 
may submit evidence to the Regional Ad¬ 
ministrator (or to the State, if the State 
has the authority to issue NPDES per¬ 
mits > that factors relating to the equip¬ 
ment or facilities involved, the process 
applied, or other such factors related to 
such discharger are fundamentally dif¬ 
ferent from the factors considered in the 
establishment of the guidelines. On the 
basis of such evidence or other available 
information, the Regional Administrator 
(or the State) will make a written find¬ 
ing that such factors are or are not 
fundamentally different for that facility 
compared to those specified in the Devel¬ 
opment Document. If such fundamen¬ 
tally different factors are found to exist, 
the Regional Administrator or the State 
shall establish for the discharger effluent 
limitations in the NPDES permit either 
more or less stringent than the limita¬ 
tions established herein, to the extent 
dictated by such fundamentally different 
factors. Such limitations must be ap¬ 
proved by Uie Administrator of the En¬ 
vironmental Protection Agency. The Ad¬ 
ministrator may approve or disapprove 
such limitations, specify other limita¬ 
tions. or initiate proceedings to revise 
these regulations. 

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver¬ 
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 consec¬ 
utive days limitations. 
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charged by a point source subject to tbe 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth In paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such 
operations. 


Effluent limitations 
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(c) The following limitations establish 
the quantity or quality of pollutants 
or pollutant parameters, controlled by 
tills section, resulting from the use of 
log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are In addi¬ 
tion to the limitations set forth in para¬ 
graph (a> of this section and shall be 
calculated using the proportion of the 
mill's total production due to use of logs 
and/or chips which are subject to such 
operations. 


Effluent UmlUliorui 


K (Burnt 
character- 
Kile 


Ar«r**« of Annual aver- 
daily value* nrn of dally 
Maximum for 30ooiu*cu- values for 1 yr 
tor any tlv* day* shall not 

I day shall not rxreed 

wooed 


Metric unit* (kik*rami pnr 1,000 kg of product) 


BOW . 00 R.0.05. . a OS 

T89.0.3.0.15. a OS 

pll.Within l)»a ... 

rar»*t» 5.0 
to 9.0. 


BOD#.10.5 . X».„_ XI 

TSS... IXAV. X3S._.. IS 

pll. . Within th* ... 

rang* 5.0 
to 9.0. 


EngUdt mdU Unwind* par ton of product) 


Kngkiati unit* (pound* per toil of product) 


BOD#_0.1_at_- a I 

Tfw.a#_ 0.3 . a 1 

pn .Within lh* _......._ 

ran«* 4.0 
to 9 a 


BOW. 21.2_ 11.1 _ a 2 

TBS. 31.1 1X7.. XI 

pH. Within tb* _........... 

rang* 4.0 

totMk 


(b> The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by tills 
section, resulting from the use of wet 
barking operations, which may be dls- 


<d) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the pro¬ 
portion of the mill’s total production due 
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to uso of logs which are subject to such 
operations. 


K (Burnt MinlUikxu 

Effluent Artntvoi Anniuluvrr. 

. T.antrt’f- Maximum <Ully rolix* M*of<toJh 

k»tic# for Any for 80 coaoccu* Yanas tor 1 jt 
1 Bay Uvr day* rhatl not 
•ball not fwwl 

emid 


Metric unit* OcrkfrjUTijt p*r 1.000 kg of product) 


BOD*_ 

_ 0.15_ 

at. 

a oo 


- as 

OSS. _ 

„ a ift 

t>fl TrT . 


HSw 




rone* 3.0 
toaa 



Enfflldi trait* (pound* per too of product) 


BOD*_as- 

h_ 

_03.. 

.... AT. 

at 

as 

fO- 

rimer AO 

tova 



(f) For those mills using zinc hydro- 
sulfite as a bleaching agent in the manu¬ 
facturing process, the following effluent 
limitations are to be added to the base 
limitations set forth in paragraph (a): 


EfBurul kliuJlAtiiiua 


Amove or Annual am* 
MaxJiimiu daily valur* arr of dally 
ft'jr any for 30 cotocru- v*hw« lor 1 y? 
I «ky »!vo day* *Jwll not 

shall not rumJ 

flcroj 

Mattie units JUlngnuu* |rr l.Ouu kg of pfaUmt) 


Sloe.0».0.U. CL GAN 

KueU* linlU (pnaiHin |trf loti of lltlhlui'l > 
fine. 0A2 <lj* . (U? 

Subpart N—Ground wood-CMN Papers 
Subcategory 

§430.110 Vppiiraliility; dcornplion of 
the crotin<Jto«MMi-< >|N pMprro vul*- 
category. 

The provisions of this subpan are ap¬ 
plicable to discharges resulting from the 
Integrated production of pulp and coarse 
pai>er. molded pulp products, and news¬ 
paper by ground wood mills. 

§ 130.1 11 Sprriulixrd drfiniliurt-. 

For the purpose of this subpart *a' 
Except as provided below, the general 
definitions, abbreviations and methods 
of analysis set forth in 40 CFR Pari 401 
shall apply to tills subpart. 

tb) Production shall be defined as the 
annual off-the-machine production ‘in¬ 
cluding off-the-machine coating where 
applicable» divided by the number of 
operating days during that year. Paper 
production shall be measured In the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons ‘lO 4 ^ moisture >. Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth. 

' c> Wet barking operations shall be 
defined to include hydraulic barking op¬ 


erations and wet drum barking opera¬ 
tions which are those drum barking op¬ 
erations tliat use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submer¬ 
sion of the drums in a "tub” of water. 

<d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un¬ 
less its permit. In addition to setting 
forth the prohibition described above, 
requires compliance with the effluent 
limitations established by this subpart 
for non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations. Such maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations for non-contlnuous 
dischargers shall be established by the 
NPDES authority in the form of con¬ 
centrations which reflect waste water 
treatment levels that are representa¬ 
tive of application of best practicable 
control technology currently available 
in Ucu of the maximum day and average 
of 30 consecutive day effluent limitations 
set forth in this subpart. 

§ 130.1 12 l.lTliif-iil limitation* guideline* 
rrf>rr*ctiling the degrrr of rfllunil 
reduction attainable by tbc applica¬ 
tion of tbc br*t practicable control 
technology currently available. 

In establishing the limitations set 
forth In tills section. EPA took into ac¬ 
count all information it was able to col¬ 
lect. develop and solicit with respect to 
factors ‘such os age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technol¬ 
ogy available, energy requirements and 
costs) which can affect the Industry sub- 
categorization and effluent levels estab¬ 
lished. It Is. however, possible that data 
which would affect these limitations 
have not been available and. as a result, 
these limitations should be adjusted for 
certain plants in this Industry. An In¬ 
dividual discharger or other interested 
person may submit evidence to the Re¬ 
gional Administrator ‘or to the State, 
if the State has the authority to issue 
NPDES permits i that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors re¬ 
lated to such discharger are fundamen¬ 
tally different from the factors consid¬ 
ered in the establishment of the guide¬ 
lines. On the basis of such evidence or 
other available information, the Re¬ 
gional Administrator <or the State) will 
n>ake a written finding that such factors 
are or arc not fundamentally different 
for that facility compared to those speci¬ 
fied in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Adminis¬ 
trator or the State shall establish for 
the discharger effluent limitations In the 
NPDES permit either more or less strin¬ 
gent titan the limitations established 
herein, to the extent dictated by such 


Cftuml 

•fcamtrT- 

tatkv 


fundamentally different factors. Such 
limitations must be approved by the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or Initiate pro¬ 
ceedings to revise these regulations. 

(a) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by 
this section, which may be discharged by 
a point source subject to the provisions 
of this subpart after application of the 
best practicable control technology cur¬ 
rently available, except that all point 
sources other than non-continuous dis¬ 
chargers shall not be subject to the an¬ 
nual average limitations, and that non- 
contlnuous dischargers shall not be sub¬ 
ject to the maximum day and average of 
30 consecutive days limitations. 


Rfflurni liiullatloia 


K(!In nt AVM(Pdl Annual avrr* 

character- Maximum doily raJur* ace of doily 
btfn for any tor HO cornu<u- r*)a*a for 1 yr 
I day Uvo day* thall not 
shall not award 

evaord 


Metric unit* (kUacruni per I.OOQkf of product) 


now. 

TSS. 


PH. 



A9.. 

tM .. 

Within tit* 
range 3.0 
tno.a 


ATS 


KitfUtfh unit* (pound* per ton of product) 


BOOK. U3_TA.. 4 4 

T*w . 2M. . . tt*3. T V 

Pit . .... Within tlw* ^ 

nutrr 3.0 
to 9 0. 


<b> The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph <a> of this sec¬ 
tion and shall be calculated using the 
proportion of the mill’s total production 
due to use of logs which are subject to 
such operations. 


K nUi'M limitation* 


KflWttl Armurrof Annual ar.r- 

rharartH- Maximum «lal(> t all** ac* n| dalh 

I* lfc~* for any lor f) oarorrm ruik* hr I yr 

i day Urr day* *ha)l t»«t 
dial] not i*vwl 

rtcwl 


Mrtrir unlb <kik*ram»prr 1.0M kf ofpiudurt i 


BOD*_U3.. 

TBS....TjO.. 

pit 


O&S... 

t.l. 

Within tha 
mw 3.0 
U) ML 


A3 

at 


Elicit*b unit* (pound* jvr ton ©f product) 


BOD*_A3__M__ 

THS.*-A0 _3L2..._ 

pll___ Within tb* 

nunc* A0 
taftj. 


ac 
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ic> The following limitations establish 
the quantity or quality of pollutant* or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be dLccharged by a point 
source eubject to the provisions of this 
subpart. These limitations are in addition 
to the limitations set forth in paragraph 
i a > of this section and shall be calculated 
using the proportion of the mills total 
production due to use of logs and/or 
. hips which are subject to such opera¬ 
tions. 


Krtlont tlmiuulmj* 


! ttliwi t of AjihuoJ mrrr- 

rlikro' .ft M-ixlmimi daily valurt* mrr ol tUll> 

U tw« l«r*nv for SO coi*vu vahk* toe I yr 
I tint tlr# day* fchttU fiat 

itiatl not I'Hwl 


Mflrlr uuits (kUucrvmtf jwr 1,000 kfr ol product) 


ais... 0.06 _ ocr. 

ThS as 11.15_ o i 

(»I1 Wlllllll the 

run re 5,0 
to*.a 


Kiit’liftli uuii* ((MMinili |m* (on of }»ri»lt;i i» 


HOPS 04 at M 

T*H 0.4 IU . «• J 

III Wlihmtlw 

rut*'* ft.® 

16 aa 


* d • The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dls- 
< iwrged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are In addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which arc subject to such 
operations. 


K nil hut UinlUtWm* 


t mui-ut Avrmircof Anmnl&wr- 

f'mnartrr* vnhu ir oi (fell) 

l*U< Maximum tor to Comoro mlur* tot l >i 
fnr *n> tlv* «1ny# Mtall nnt 
I «lft> fhall nnf ftwwl 

fu-wd 


>1on» null* (kilugnuu* pcf t.UCti li ut |«oriuc1t 


non* . oi. cun 

TS* o i*. 0.24 O 15 


111 WillUuU.f 

rvifr 5.0 
to o.a 


until (pNiudi pri urn of product 


hop: ous_o.2___ a i 

tss o.m ... o a . in 


|*ll .. VVuhio the 

fm»£o 5.0 
to 0,0. 


if) For those mills using zinc hydro- 
sulfite as a bleaching agent in the manu¬ 
facturing process, the following effluent 


limitations are to be added to the base 
limitations set forth In paragraph (a): 


F.flluHtt UmlUtfaMU 

KAmui Avrnuv of AiuituU av*r- 

rti-wivlr* Nbuniuu. lUily vaIuo tur* of d*il>’ 
mlr Many torjOowmrn* vmiwt* foe I yr 
I «Uy tivr tiny* dull imU 
iltiUl not rxitrd 

cmd 


Mrlik* nulls (fcllnrnutif |N* 1.000 If of prodtiH» 

ti nr._0,30 .aiS *_. Oi 10 

Stiff tab unit* (peitjnti? p r ion of |»n*|ij<l / 

Zinc 0 mi 0*1 ._ 0 JO 


Subpart O—Ground wood—Fine Papers 
Subcategory 

§130.ISO V|ipi»«al>il»ty \ description of 
llie ffrouiianood-linr paper* »ul»r;tlr* 

Tlie provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
integrated production of pulp and fine 
paper by groundwood mills. 

§ 130.131 SfMM iuli/rd clrlinilion*. 

For the purpose of this subpart: 

<a» Except ns provided below, the gen¬ 
eral definitions, abbreviations and meth¬ 
ods of analysis set forth in 40 CFR Part 
401 shall apply to this subpart. 

Mb* Production shall be defined os the 
annual ofT-the-machine production (in¬ 
cluding off-the-machlue coating where 
applicablei divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-mnehine moisture content whereas 
market pulp shall be measured in air- 
dry-tons *10*, moisture *. Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth. 

<c> Wet barking operations shall be 
defined to include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tions which are those drum barking 
operations that use substantial quan¬ 
tities of water in either water sprays in 
the barking drums or in a partial sub¬ 
mersion of the drums in a ' tub" of w*a- 
ter. 

<d> A non-continuous discharger is a 
mill which Is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un¬ 
less its permit, in addition to setting 
forth the prohibition described above, re¬ 
quires compliance with the effluent lim¬ 
itations established by this subpart for 
non-continuous dischargers and also re¬ 
quires compliance with maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations. 8uch maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations for non-continuous 
dischargers shall be established by the 


NPDES authority in the form of con¬ 
centrations which reflect waste water 
treatment levels that are representative 
of application of best practicable con¬ 
trol tcclmology currently available In 
lieu of tlie maximum day and average of 
30 consecutive day effluent limitations 
set forth In this subpart. 

§ 130.132 F.fllurnl limitation* t*uii!< line- 
rcprcwnling ihr drum* of effluent 
reduction «U«hiinI>Ic !>> thr nppltru. 
linn of thr l>r*t practicable control 
technology currently available. 

In establishing the limitations set 
forth in this section. EPA took into ac¬ 
count all information it w r As able to col¬ 
lect. develop and solicit with respect to 
factors (such as age and size of plant, 
raw* materials, manufacturing processes, 
products produced, treatment technology 
available, energy* requirements and 
costs) which can affect tlie industry sub- 
categorization and effluent levels estab¬ 
lished. It is. however, possible that data 
which would affect these limitations 
have not been available and. as a 
result, these limitations should be ad¬ 
justed for certain plants in this in¬ 
dustry. An individual discharger or 
other interested person may submit 
evidence to tlie Regional Administra¬ 
tor (or to the State, if the State 
has the authority to issue NPDES 
permits! that factors relating to the 
equipment or facilities Involved, the 
process applied, or other such factors 
related to such discharger are funda¬ 
mentally different from the factors con¬ 
sidered in the establishment of tlie guide¬ 
lines. On the basis of such evidence or 
other available Information, the Re¬ 
gional Administrator (or the State i will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those speci¬ 
fied in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Administra¬ 
tor or tlie State shall establish for the 
dLscharger effluent limitations in the 
NPDES permit cither more or less strin¬ 
gent than tlie limitations established 
herein, to the extent dictated by such 
fundamentally different factors. Such 
limitations must be approved by the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro¬ 
ceedings to revise these regulations. 

fa) The following limitations estab¬ 
lish the quantity* or quality of pollutants 
or pollutant properties, controlled by 
this section, which may be discharged 
by a point source subject to the provi¬ 
sions of this subpart after application of 
the best practicable control technology 
currently available, except that all point 
sources other than non-continuous dis¬ 
chargers shall not be subject to the an¬ 
nual average limitations, and that non- 
continuous dischargers shall not be sub¬ 
ject to the maximum day and average 
of 30 consecutive days limitations. 
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Kfltocnt nraltadoot 


Kfflu* ut Aviracoof Annual ar.-r. 

clurarPr* daily valurc aca of daily 

ptlo Maximum tor dO cotoccn- Talma lor l yr 
lur any live day* *kaU nol 
I day UioD no* caeeed 

exceed 


Mottle uoito (kilogram* per 1,000 k* of jmxlucl) 


BODJ_U5_ 

rm _il75- 

pn. . 


so_ 

as._—. 

Within th* 
more VO 
i oft. a 



Eitttlah nulls (iMtmds per Un nf product) 


BOW_15.7.~ 

TSS.2SJI. 

pH. 


12.0 . 

Vllihia the 
nutt 5.0 
to 0.0. 


4.0 


<b) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis¬ 
charged by a point source subject to the 
provisions of tills subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph <a> of this section 
and shall be calculated using the propor¬ 
tion of the mill’s total production due 
to use of logs which arc subject to such 
operations. 


Efltorui kiuiiUifc’tia 


F.ffJun t Avmwaf AiuiujU avrt* 

rtarartM Minimum <lally Vila** n** of «lall> 
lufV tor any SdOcunacru- valor* tor 1 v* 

I da) ilrr day* rlmli urn 
Ahull not vxcord 

rtM 


Metric Unit* (ktUvram* pne I .000 Ilat of proriur t) 


BOW_ 1.1 . QAA- fLAl 

T#S _1J*. . M. ft* 

pH. Bhhlwihe 

fttiure VO 
tatoa 


F.nirhvh unite t pound* per inn of product i 


BOW ..2.3 . U 07 

Tfl**. V* LI ... 13 

pH. _ ... WiUiluthe 

r/uI**' VO 
loltO. 


(c) The following limitations estab¬ 
lish the quantity or quality ol pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are In addi¬ 
tion to the limitations set forth in para¬ 
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which ore subject to such 
operations. 


Effofftt DffllUUoca 

Effluent 

Average of 

Annual aver¬ 

MBNfti •- mmmm 
titles tor any 

(tolly rata** 
toriOoooreco- 

age of dally 
Tatars tor 1 yr 

1 (toy 

U?c (toys 

•itall not 

titan not 

axceed 


rxowd 



Metric unit* (kDagnuua per 1,000 kf of product) 


Tsa^lH 

o. _ 

at 

pH- 

rune* 5 0 
to 9.01 



Enilifcb uuiu (fwuiula per too of product^ 


BOW.0,3. 

... at..,. 

ai 

TSft.0 4 

... 0.3. ..... ... 

a 2 

PH 



TOUT* V0 

tos.a 


fd> The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to sucli 
operations. 


KIButiil limitation* 


A m of Annua) »nr* 

Efllmnl Body Tatar* tte of daily 

< liArorUtr Maxtiumn tor JO cooarcu vnJuwfc tor I yr 
Pile* lor any ttw (toys oholl not 
I «toy «hnU not 


Mrhfc uuito tklkciiuiA prr IjQCO kc uf prudint) 


HOW 0l2..0.0'.0 05 

TSP AI.0J5.. 005 

pH.. kltWutto .-♦ 

rang* V0 

to ta 


English nutt« (pound* f wr (on of pro'll* u 


BODJ 0 4..0.1_... (XI 

tss . os... oa . as 

|.!1 . Willdn tho _ 

range 5.0 
to 0.0. 


tf) For those mills using zinc hydro- 
sulfite as a bleaching agent in the manu¬ 
facturing process, the foUowlng effluent 
limitations are to be added to the base 
limitations set forth in paragraph • a >: 


K (Burnt UtoltAikifi* 


Kfflu/ut A(rrag«< nf Animal av«r- 

«Irana tn. dally valor* am'of dally 

fcttkv Mvilitmtu fur jo cuMunru* talma for 1 yr 
tor any tlvr* day* >l.al) not 
1 day niiall not exceed 

fM 


Marric unit* lUtopum par 1,000 kg of product) 


Zinc.. 

0275. 0135. 

0 uv 



F.n*M-h unit* (pound* p*f ton of product) 

Zi.DC.. 

_055_027_ 

au 




Subpart P—Soda Subcategory 

§ 130.160 Applicability ; description of 
the mmIa Mibralrjfor). 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
integrated production of pulp and paper 
by soda mills. 

§430.161 Specialised definition*. 

For the purpose of this subpart: 

(ft) Except as provided below, the gen¬ 
eral definitions, abbreviations and meth¬ 
ods of analysis set forth in 40 CFR Part 
401 shall apply to this subpart. 

(b) Production shall be defined as the 
annual off-the-machinc production (in¬ 
cluding off-the-machlno coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the ofT- 
the-machlne moisture content whereas 
market pulp shall be measured in air- 
dry-tons <10 percent moisture'. Produc¬ 
tion shall be determined for each mill 
based upon past production practices, 
present trends, or committed growth. 

(o) Wet barking operations shall be 
defined to include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tions which are those drum barking op¬ 
erations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submer¬ 
sion of the drums in a "tub" of water. 

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset control, 
such periods being at least 24 hours in 
duration. A mill shall not be deemed a 
non-continuous discharger unless its 
permit, in addition to setting forth the 
prohibition described above, require* 
compliance with the effluent limitations 
established by this subpart for non-con¬ 
tinuous dischargers and also requires 
compliance with maximum day and aver¬ 
age of 30 consecutive days effluent limita¬ 
tions. Such maximum day and average of 
30 consecutive days effluent limitations 
for non-continuous dischargers shall be 
established by the NPDES authority in 
the form of concentrations which reflect 
waste water treatment levels that are 
representative of application of best 
practicable control technology currently 
available in lieu of the maximum day 
and average of 30 consecutive clay efflu¬ 
ent limitations set forth in this subpart. 

§ 130.162 Kfflttrnl limitation- fuidrlinr* 
representing llic degree of effluent 
reduction attainable by the applira- 
lion of the bo«t prn<* limbic control 
technology currently available. 

In establishing the limitations set forth 
in this section, EPA took Into account all 
information it was able to collect, develop 
and solicit with respect to factors (such 
as age and size of plant, raw materials, 
manufacturing processes, products pro¬ 
duced, treatment technology available, 
energy requirements and costa) which 
can affect the industry subcategorizatJon 


Ft DM At REGISTER, VOl 41. NO 4—THURSDAY, JANUARY 6, 1977 


































































RULES AND REGULATIONS 


I it:: 


and rifluent level* establish * t It h how¬ 
ever, ixuvuble that data which would af- 
feet these limitation* have not been 
available and, as a result, these limita¬ 
tions should be adjusted Tor certain 
plants In this industry. An Individual dis¬ 
charger or other Intercepted person may 
iibnnt evidence to the Regional Admin¬ 
istrator (or to the State, if the State lias 
the authority to issue NPDES permits) 
that ftictons relating to the equipment or 
faculties involved, the process applied, or 
other such factors related to such dis¬ 
charger are fundamentally different f rom 
the factors considered In the establish¬ 
ment of the guidelines. On the bash* of 
such evidence or other available infor¬ 
mation. the Regional Administrator (or 
the State) will moke a written finding 
that such factors are or are not funda¬ 
mentally different for that facility com- 
p;ired to those specified in the Develop¬ 
ment Document. If such fundamentally 
different factors are found to exist, the 
Regional Administrator or the State 
diall establish for the dinrharger effluent 
limitations In the NPDES permit either 
more or leas stringent than the limita¬ 
tions established herein, to the extent 
dictated by such fundamentally different 
factors. Such limitations must be ap¬ 
proved by the Administrator of the En¬ 
vironmental Protection Agency The Ad¬ 
ministrator may approve or disapprove 
such limitations, specify other limita¬ 
tions. or initiate proceedings to revise 
these regulations. 

<ai The following limitations establish 
the quantity or quality of pollutants or 
txrilutant properties, controlled by this 
cction, whJch may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
.mutable, except that aO point sources 
pther than non-conttrruous dischargers 
shall not be subject to the annual aver¬ 
age limitations, and that non-conUnuou* 
dischargers shall not be subject to the 
maximum day and average of .10 consec¬ 
utive days limitations 
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(b) The following limitations estab- 
Ibch the quantity or quality of pollutants 


or i>ollutant properties, controlled by this 
section, resulting from the use of wet 
Imrking operations, which may be dis- 
cliarged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forUi in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill's total production due to 
use of logs which are subject to such 
operations 
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(c) Tlie following limitation# estab¬ 
lish the quantity or quality of pollutant* 
or pollutant parameters, controlled by 
this section, resulting from the use of 
log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi¬ 
tion to the limitations set forth in para¬ 
graph (a) of this section and shall be 
calculated using the proportion of the 
mill's total production due to use of logs 
and/or chips which are subject to such 
operations. 
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id) The following limitations estab¬ 
lish the quantity or quality of pollutant* 
or pollutant properties, controlled by tills 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 


charged by a point .source subject to tin* 
provisions of this subpart. These limita¬ 
tions are in additlou to the limitation* 
set forth in paragraph ia> of this section 
and shall be calculated using tho propor¬ 
tion of the mill’s total production due to 
use of logs which are subject to such op¬ 
erations. 
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Subpsrt Q—Deink Subcategory 

ft 110.170 Applicability; drutrrlptiim «»f 
tlir drink *tibratrgnr?, 

The provisions of this subpart ore ap¬ 
plicable to discharges resulting from the 
Integrated production of pulp and paper 
by deink mills. 

$ 110.171 Spn-iulircJ drfuiilkm!». 

For the purpose of this subpart: ia> 
Except as provided below, the genera! 
definitions, abbreviations and methods of 
analysis set forth in 40 CFR Part 401 
shall apply to this subpart 

<b> Production shall be defined as the 
annual off-the-machine production (in¬ 
cluding off-the-machine coating where 
applicable! divided by the number of 
operating days during tiiat year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth. 

(c) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset con¬ 
trol. such periods being at least 24 hours 
in duration. A mill shall not be deemed 
a non-continuous discharger unless tts 
permit, in addition to setting forth the 
prohibition described above, requires 
compliance with the effluent limitations 
established by this subpart for non-con¬ 
tinuous dischargers and also requires 
compliance with maximum day and aver¬ 
age of 30 consecutive days effluent lira!tac¬ 
tions Such maximum day and average 
of 30 consecutive days effluent limitation* 
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RULES AND REGULATIONS 


for non-contluujus dischargers shall be 
established by the NPDES authority In 
the rorm of concentrations which reflect 
waste water treatment levels that, arc 
representative of application of best 
practicable control technology currently 
available tn lieu of the maximum day 
and average of 30 consecutive days efflu¬ 
ent limitations set forth in this subpart 

£ 430.172 Effluent limitatHaii* |niilr.linM 
rrpresenting the degree of rfllurnl 
reduction attainable b> the applica¬ 
tion of the br^t practicable con I ml 
technology currently available. 

In establishing the limitatioas set 
forth In this section. EPA took into ac¬ 
count all Information it was able to col¬ 
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and costs) 
which ran affect the industry sub- 
categorization and effluent levels estab¬ 
lished. It is, however, possible that data 
which would affect these limitations have 
not been available and, as a result, these 
limitations should be adjusted for cer¬ 
tain plants in this industry. An indivi¬ 
dual discharger or other Interested per¬ 
son may submit evidence to the Regional 
Administrator (or to the State, if the 
State has the authority to issue NPDES 
permits) that factors relating to the 
equipment or faculties involved, the 
process applied, or other such factors re¬ 
lated to such discharger are fundamen¬ 
tally different from the factors consid¬ 
ered tn the establishment of the guide¬ 
lines. On the basis of such evidence or 
other available Information, the Re¬ 
gional Administrator (or the State) will 
make a written finding that such factors 
are or arc not fundamentally different 
for that facility compared to those spec¬ 
ified in the Development Document If 
such fundamentally different factors are 
found to exist, the Regional Administra¬ 
tor or the St ite shall establish for the 
discharger effluent limitations in the 
NPDES permit either more ot less strin¬ 
gent than the limitations established 
herein, to the extent dictated by such 
fundamentally different factors. 8uch 
limitations must be approved by the Ad¬ 
ministrator of the Environmental Protec¬ 
tion Agency. The AdminLstrator may ap¬ 
prove or disapprove such limitations, 
specify other limitations, or initiate pro¬ 
ceedings to revise these regulations. 

<a> The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-contlnuous dischargers 
shall not be subject to the annual aver¬ 
age limitations, and that non-con! inuou* 


dischargers shall not be subject to the 
maximum day and average of 30 consecu¬ 
tive days limitations. 
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Subpart R—Nl Fine Papers Subcategory 

§ 130.180 ApplHabililv; description of 
the Nl lint* p«p< r* Hiibcatcgory. 

The provisions of Uiis subpart are ap¬ 
plicable to discharges resulting from the 
production of fine paper by non-lnte- 
Krated mills. 

§ -130.1KI Specialised rfrlliUtioti*. 

Fbr the purpose of tills subpart: (a) 
Except as provided below, the general 
definitions, abbreviations and methods of 
analysis set forth in 40 CFR Part 401 
shall apply to this subpart. 

<bi Production shall be defined as the 
mutual off-tlic-machlne production (in¬ 
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Produc¬ 
tion shall be In terms of otf-the-inachine 
moisture content. Production shall be 
determined for each mill based upon 
past production practices, present trends, 
or committed growth. 

(c) A non-continuous discharger Is a 
mill which is prohibited by the NPDE8 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons othcr than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger 
unless Its permit, in addition to setting 
forth the prohibition described above, 
requires compliance with the effluent lim¬ 
itations established by this subport for 
non-continuous dischargers and also re¬ 
quires compliance with maximum day 
and average of 30 consecutive days efflu¬ 
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-contlnuous dis¬ 
chargers shall be established by the 
NPDES authority in the form of concen¬ 
trations which reflect waste water treat¬ 


ment levels Unit are representative oi 
application of best pracUeable control 
technology currently available in lieu of 
the maximum day and average of 30 con¬ 
secutive day effluent limiUttions set forth 
In this subpart. 

$ *130.182 i m.n ol limitation* guideJim 
representing the degree of effluent 
redtietion attainable by the appli* i 
lion of the bent practicable rout ml 
leelmology c ur re n tly available. 

In establishing Uie limitations set 
forth in this section, EPA took Into ur- 
count all information it was able to col¬ 
lect, develop and solicit wiUi respect to 
factors (such as age and size of plant, 
raw materials, manufacturing proce&ses 
products produced, treatment tech nolo; 
available, energy requirements and 
costs) which can affect the Industry sub- 
categorization and effluent levels estab¬ 
lished. It Is. however, possible that data 
which would affect these limitations have 
not been available and, as a result, the* 
limitations should be adjusted for certain 
plants In this Industry. An individual dis- 
cliarger or other interested person ma> 
submit evidence to Uie Regional Admin¬ 
istrator <or to Uie State, if the State ha 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities involved, the process applied 
or other such factors related to such 
discharger are fundamentally different 
from the factors considered In Uie estab¬ 
lishment of the guidelines. On the bast- 
of such evidence or other available infor¬ 
mation. Uie Regional Administrator (or 
Uie State) will make a written flndinc 
that such factors ore or are not funda¬ 
mentally different for that facility com* 
pared to those specified in the Develop¬ 
ment Document. If such fundamental l> 
different factors are found to exist, the 
Regional Administrator or the State shall 
establish for the discharger effluent limi¬ 
tations in the NPDES permit either more 
or less stringent than the limitations es¬ 
tablished herein, to the extent dictated 
by such fundamentally different factor* 
Such limitations must be approved by the 
Administrator of the Environmental Pro¬ 
tection Agency. The Administrator mn> 
approve or disapprove such limitation* 
specify oilier limitations, or Initiate pro 
ceedlngs to revise these regulations 

(a) The following limitations establish 
the quantity or quality of pollutants oi 
pollutant properties, controlled by thb 
section, which may be discharged by a 
point source subject to the provisions of 
thLs subpart after application of the best 
practicable control technology currentiy 
available, except that all point source 
other than non-con tinuous discharger* 
shall not be subject to the annual average 
limitations, and that non-continuous dis¬ 
chargers shall not be subject to the maxi¬ 
mum day and average of 30 consecutive 
days limitations. 
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Subpart S—Nl Tissue Papers Subcategory 

§ 110.190 Applicability l description of 
the M tissue paper* Rubratogoiy. 

The provision.-* of thU subport are ap¬ 
plicable to discharges resulting from the 
production of tissue papers by non-inte¬ 
grated main. 

§ 130. I*)f Sprcinli/cd definition-. 

For the purpose of this subpart. ia> 
Except as provided below, the general 
definitions. abbreviation* and methods of 
oiAlyxis set forth in 40 CFR Part 401 
sludi apply to this subpurl. 

<b) Production shall be defined an the 
Annual off - the-machine production (to- 
r luding off-the-machine coatuig where 
aiiplicable) divided by the number of 
operating days during that year. Pro¬ 
duction shall be in terms of off-the-ma¬ 
chine moisture content. Production shall 
be determined for each mill based upon 
past production practices, present trends, 
or committed growth. 

(cl A non -continuous discharger is a 
mill which is prohibited by the NPDES 
Authority from dtediarging pollutants 
during specific period* of time for reasons 
other than treatment plant upset con¬ 
trol. such periods being at least 24 hours 
in duration. A mill shall not be deemed a 
itou-conttnuous discharger unless its per-, 
rait, in addition to setting forth the pro¬ 
hibition described above, requires com¬ 
pliance witli the effluent limitations 
established by this sub part for non-con¬ 
tinuous discharger* and also requires 
compliance witli maximum day and aver¬ 
age of 30 consecutive days effluent limita¬ 
tions. Such maximum day and average of 


available in lieu of the maximum day and 
average of 30 consecutive day effluent 
limitations set forth In tills subo&rl 

§ 130.192 I'(fluent ItmiUftilom guideline* 
reprcM-nling the degree of effluent 
reduction attainable by the applica¬ 
tion of the bc%t prar lira hie control 
technology currently available. 

In establishing the limitations set 
forth in this section, EPA took into ac¬ 
count all information it was able to col¬ 
lect. develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment tech¬ 
nology available, energy requirements 
and costs) which con affect the Industry 
subcategorization and effluent levels es¬ 
tablished. It Is. however, possible that 
data which would affect these limitations 
have not been available and, os a result, 
these limitations should be adjusted for 
certain plants In this industry. An In¬ 
dividual discharger or other Interested 
person may submit evidence to the Re¬ 
gional Administrator tor to the State, if 
the State Has the authority to Issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors re¬ 
lated to such discharger Are fundamen¬ 
tally different from the factors consid¬ 
ered In the establishment of the guide¬ 
lines. On the basis of such evidence or 
other available Information, the Re¬ 
gional Administrator (or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those spec¬ 
ified in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Adminis¬ 
trator or the State shall establish for the 
discharger effluent limitations to the 
NPDES permit either more or less string¬ 
ent than the limitations established 
herein, to the extent dictated by such 
fundamentally different factors. Such 
limitations must be approved by the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro¬ 
ceedings to revfce these regulations. 

(n> The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 


practicable control technology currently 
30 consecutive days effluent limitations available, except Uiat all point sources 
(or non-continuous dischargers shall be. other than non-continuous dischargers 
established by the NPDES authority in shall not be subject to the annual average 
the form of concentrations which reflect limitations, and that non-continuous dis- 


wnste water treatment levels that are chargers shall not be subject to the mAXl- 
repre&cntattve of application of best mum day and average of 30 consecutive 
practicable control technology currently days limitations 
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Subpart T—Nl Tissue (FWP) Subcategory 

fi 430.200 Applic ability ; description of 
llic XI tissue (FWP) »ubcatc£ory. 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
production of tissue paper from waste 
paper by non-Integrated mills. 

§ 130.201 SpcculMfd definition*. 

For the purpose of this subpart: (a) 
Except ns provided below, the general 
definitions, abbreviations and methods 
of analysis set forth In 40 CFR Part 401 
shah apply to this subpart 

(b) Production shall be defined as 
the annual off-the-machtne production 
(Including off-the-machtoe coating 
where applicable) divided by the number 
of operating days during that year. Pro¬ 
duction shall be in terms of off-the- 
machtne moisture content Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth, 

(c> A non-continuous discharger is a 
mill Which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours to duration. A mill shall not be 
deemed a non-continuous discharger 
unless its permit, to addition to setting 
forth the prohibition described above, re¬ 
quires compliance with the effluent limi¬ 
tations established by this subpart for 
non-continuous dischargers and also re¬ 
quires compliance with maximum day 
and average of 30 consecutive days efflu¬ 
ent limitations. Such maximum dav and 
average of 30 consecutive days effluent 
limitations for non-conttnuous dis¬ 
chargers shall be established by the 
NPDES authority to the form of concen¬ 
trations which reflect waste water treat¬ 
ment levels that are representative of 
application of best practicable control 
technology currently available to lieu of 
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the maximum day and average of 30 con¬ 
secutive day effluent limitations set forth 
in this subpart. 

ft 4.10.202 Effluent I Ipi I tut to it* 

^ rqirrurnllng tlw Jrprr« of effluent 
reduction atltfivtablc by llio appUra- 
lion of llic bc*l prarlifttblf control 
Irrlinofogy nirrrfitly available. 

In establishing the limitations set forth 
In this section. EPA took into account all 
information it was able to collect, develop 
and solicit with respect to factors (such 
as age and size of plant, raw materials, 
manufacturing processes, products pro¬ 
duced, treatment technology available, 
energy requirements and costs) which 
can affect the industry subcategorizatlon 
and effluent levels established. It is. how¬ 
ever, possible that data which would 
affect these limitations have not been 
available and, as a result, these limita¬ 
tions should be adjusted for certain 
plants in this Industry. An individual dis¬ 
charger or other interested person may 
submit evidence to the Regional Admin¬ 
istrator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment 
or facilities involved, the process applied, 
or other such factors related to such dis¬ 
charger are fundamentally different 
from the factors considered in the estab¬ 
lishment of the guidelines. On the baste 
of such evidence or other avaUablc in¬ 
formation. the Regioual Administrator 
(or the State) will make a written find¬ 
ing that such factors are or are not 
fundamentuUy different for that facil¬ 
ity compared to those specified in the 
Development Document. If such funda¬ 
mentally different factors are fouud to 
exist, the Regional Administrator or the 
State shall establish for the disci larger 
effluent limitations in the NPDE8 permit 
either more or less stringent than the 
limitations established herein, to the 
extent dictated by such fundamentally 
different factors. 8uch limitations must 
be approved by the Administrator of the 
Environmental Protection Agency. The 
Administrator may approve or disap¬ 
prove such limitations, specify other 
limitations, or initiate proceedings to 
revise these regulations 

<a) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, which^ may be discharged by a 
point source subject to the provisions of 
this subp&rt after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver¬ 
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 con¬ 
secutive days limitations 
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Subpart U—Papergrade Sulfite (Drum 
Wash) Subcategory 

ft 430.210 Appfiraliilit' ; «l*wiptkm of 
the pupergrade -ulfil*' (drum *u«l») 
aubratrgury* 

The provisions of this subpart are ap¬ 
plicable to discharges resulting from the 
integrated production of pulp and paper 
by papergrade sulfite mills, using vacuum 
or pressure drums in their pulp washing 
operations 


ft 130.21 1 Spccudirt-d dr linit?«»»•-. 

For the purpose of this subpart: 

<a) Except as provided below, the gen¬ 
eral definitions, abbreviations and meth¬ 
ods of analysis set forth in 40 CFR Part 
401 shall apply to this subpart. 

(b) Production .shall be defined as the 
annual off-the-machine production (in¬ 
cluding off-the-machtne coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machtne moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon post production practices, present 
trends, or committed growth. 

(c) Wet barking operations shall be 
defined to Include hydraulic barking op¬ 
erations and wet drum barking opera¬ 
tions which are those drum barking op¬ 
erations that use substantial quantities 
of water in either water sprays In the 
barking drums or in a partial submer¬ 
sion of the drums in a “tub** of water. 

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea¬ 
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un¬ 


less Its permit, in addition to setting 
forth the prohibition described above 
requires compliance with the effluent lim¬ 
itations established by this subpart foi 
non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days ef¬ 
fluent limitations. Such maximum da\ 
and average of 30 consecutive days ef¬ 
fluent limitations for non-continuou- 
dischargers shall be established by the 
NPDES authority in the form of concen¬ 
trations which reflect waste water treat 
ment levels that are representative of 
application of best practicable control 
technology currently available In lieu of 
Uio maximum day and average of 30 con¬ 
secutive day effluent limitations act forth 
in this subpart 

(e) Sulfite cooking liquor shall be de¬ 
fined as bisulfite cooking liquor when 
the pH of the liquor is between 3.0 and 
6.0 and as acid sulfite cooking liquor 
when the pH is less than 3.0. 

ft 130.212 Fill or ill timil niton* gtiiiit tim • 
representing ll»e drgrre of efiliieni 
reduction nttninuhlr by liar applira 
lion of ihr be*t practicable control 
Irclmcdogy currently available. 

In establishing the limitations set forth 
In this section. EPA took into account all 
information it was able to collect, de¬ 
velop and solicit with respect to factor 
(such as age and size of plant, raw mate¬ 
rials, manufacturing processes, product* 
produced, treatment technology avail¬ 
able. energy requirements and costs* 
which can affect the industry subcatr- 
gorization and effluent levels established 
It is, however, possible that data which 
would' affect these limitations have not 
been available and. as a result, thest 
limitations should be adjusted for certain 
plants In this industry. An individual dis¬ 
charger or other Interested person may 
submit evidence to the Regional Admin 
islrator (or to the State, if the State 
has the authority to issue NPDES per¬ 
mits) that factors relating to the equip¬ 
ment or facilities involved, the proce 1 - 
applied, or other such factors related to 
such discharger are fundamentally dif¬ 
ferent from tire factors considered in thr 
.establishment of the guidelines. On the 
baste of such evidence or other available 
information, the Regional Administrator 
lor the State) will make a written find¬ 
ing that such factors are or arc not fun¬ 
damentally different for that facility 
compared to those specified in the Devel¬ 
opment Document If such fundamen¬ 
tally different factors are found to exist, 
the Regional Administrator or the 8tate 
shall establish for the discharger effluent 
limitations in the NPDES permit either 
more or less stringent than the limita¬ 
tions established herein, to the extent 
dictated by such fundamentally different 
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(actors. Such limitations must be ap¬ 
proved by the Administrator of the En¬ 
vironmental Protection Agency. The Ad¬ 
ministrator may approve or disapprove 
.such limitations, specify other limita¬ 
tions, or initiate proceedings to revise 
these regulations. 

< a • The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by tills 
section, which may be discharged by a 
point source subject to the provisions 
of this subpart after application of the 
best practicable control tecluiology cur¬ 
rently available, except that all point 
sources other than non-continuous dis- 
t iiargers shall not be subject to the an¬ 
nual average limitations, and that non- 
con tinuous dischargers shall not be sub¬ 
ject to the maximum day and average of 
30 consecutive days limitations. 


<c> The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi¬ 
tion to the limitations set forth in para¬ 
graph <a> of tills section and shall be 
calculated using the proportion of tire 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations. 


F. ITI ii< nl Uinltidiuiia 


Krtfn «n Avt'nmruf Amtuikl arc* 

<rl>ar*rt«f duilv iidi*-* mv ol dully 

Wk * tUvliuiiin far .Trt cdn«tu v At in’ll far t >r 
far »ti> ttvr* tin) r 'hall not 

t day nl will no! 

rifcwi 


be discharged by a point source subject to 
the provisions of this subpart. Thermo 
limitations are in addition to the limita¬ 
tions set forth In paragraph (a) of this 
section and shall be calculated using the 
proportion of the mill’s total production 
subject to such operations. 

Rlfhirnt lituiii»ifan* 
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<b> The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis¬ 
charged by a point source subject to the 
provision* of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor¬ 
tion of the mill’s total production due to 
use of logs which are subject to such op¬ 
erations. 


Kn*i|M« unil* ijxuuiih jwr tun ol product) 
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<d» The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limita¬ 
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the pro¬ 
portion of the mill's total production due 
to use of logs which are subject to such 
operations. 


Ftfliwni Uinltuttou 
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4f» The following limitations estnb- 
Ush the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
acid sulfite cooking liquor and surface 
condensers (not including those mills 
using continuous digesters*, which may 
be discharged by a point source subject to 
the provisions of this .subpart. These 
limitations are In addition to the limita¬ 
tions set forth in paragraph (a* of this 
section and shall be calculated using the 
proportion of the mill’s total production 
subject to such operations. 
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(e> Tlie following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
bisulfite cooking liquor and barometric 
condensers (not including those mills 
using continuous digesters*, which may 


<g> The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
acid sulfite cooking liquor and baro¬ 
metric condensers (not including those 
mills using continuous digesters), which 
may be discharged by a point source sub¬ 
ject to the provisions of this subpart. 
These limitations arc in addition to the 
limitations set forth in paragraph <a> of 
this section and shall be calculated using 
the proportion of the mill’s total produc¬ 
tion subject to such operations. 
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Kfflu^t knuiauui* 
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ihi The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
continuous digesters, which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart. These limi¬ 
tations are in addition to the limitations 
set forth in paragraph (a) of this sec¬ 
tion and shall be calculated using the 
proportion of the mill's total production 
subject to such operations. 
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AmsDix A 
Legal. Authojutt 

Section 30Mb) of the Act require® the 
achievement by not later than July 1. 1977, 
of effluent limitations for point sources, 
other than publicly owned treatment works, 
which require the application of the best 
practicable control technology currently 
available aa defined by the Administrator 
pursuant to section 304(b) of the Act. 

Section 304(b) of the Act requires the 
Administrator to publloh regulations provid¬ 
ing guidelines for effluent limitations setting 
forth the degree of effluent reduction attain¬ 
able through the application of the best 
practicable control technology currently 
available. 

AntXDii B 

Tbciikical Summaxy and Basis roa 
Rscvutioks 

For the purpose of Identifying the be*t 
practicable control technology currently 


available and In order to establish effluent 
limitations, the bleached kraft. ground wood, 
sulfite, soda, delnk and non-tntejrrated paper 
mills segment of the pulp, paper and paper- 
board manufacturing industry category was 
divided Into sixteen discrete subcategorlea, 
primarily bated on a consideration of the 
raw materials utilized, production process®* 
employed, products produced, size and age of 
mill*, waste water charnctcristUsi and treat¬ 
ability. geographical location, and coats and 
economic factors as outlined In the report 
entitled. ‘Development Document for Final 
Rulemaking for the Bleached Kralt, Oround- 
wood. Sulfite, Soda. Deink and Non- 
Integrated Paper Mills Segment of the Pulp, 
Paper, and Paperboard Point Source Cate¬ 
gory’’*. The definitions of the subcategorlea In 
the preamble to the Interim flual regulations 
have been revised and are given below. 

(II Subpart P—EHaeolvtng Kraft Subcate¬ 
gory' 'mis subcategory Includes mills which 
produce a highly bleached pulp by a "full 
cook" process, utilizing a highly alkaline 
sodium hydroxide and sodium sulfide cook¬ 
ing liquor Included in the manufacturing 
process la a “pre-cook" operation termed pre- 
hydrolysla. The principal product made by 
this process is a highly bleached and puri¬ 
fied dissolving pulp used principally for the 
manufacture of rayon and other products re¬ 
quiring the virtual absence of lignin and a 
very high alpha cellulose content. 

(2) Subpart O—Market Bleached Kraft 
Subcategory, mis subcategory Include* mills 
which produce a bleached pulp by a "full 
cook" process utilizing a highly alkaline so¬ 
dium hydroxide and sodium sulfide cooking 
liquor, me product made by this process Is 
papergrade market pulp. 

(3) Subpart H—BCT Bleached Kraft Sub¬ 
category. mis subcategory Includes the Inte¬ 
grated production of bleached kraft pulp and 
paper. Integrated production Is considered to 
be pulp and paper manufacturing operations 
where all or part of the manufactured pulp 
Is processed into paper at common or adja¬ 
cent sites, me bleached kraft pulp U pro¬ 
duced in a "full cook" process utilizing a 
highly alkaline sodium hydroxide and sodium 
sulfide cooking liquor, me principal prod¬ 
ucts Include paperboard (B). coarse papers 
tC). tissue papers |T). and market pulp 

(4) Subpart I—Fine Bleached Kraft Sub¬ 
category. mis subcategory includes the inte¬ 
grated production of bleached kraft pulp 
and paper. Integrated production Is con¬ 
sidered to be pulp and paper manufacturing 
operations where all or part of the manu¬ 
factured pulp l* processed Into paper at com¬ 
mon or adjacent site* The bleached kraft 
pulp Is produced in a "full cook" proce** 
utilizing a highly alkaline sodium hydroxide 
and sodium sulfite cooking liquor, me prin¬ 
cipal products are fine papers, which Include 
business, writing, and printing papers, and 
market pulp. 

(5) Subpart J—Papergrade Sulfite (Blow 
Pit Wash) Subcategory, mis subcategory In¬ 
clude* Integrated production of sulfite pulp 
and paper me sulfite pulp Is produced In a 
"full cook" process using an acidic cooking 
liquor of sulfites of calcium, magnesium 
ammonia, or sodium. Following the cooking 
operations, the spent cooking liquor Is sep¬ 
arated from the pulp In the blow pits, me 
principal products made by this process are 
tissue papers, newspapers, fine papers, and 
market pulp. 

(8) Subpart K—Dissolving Sulfite Pulp 
Subcategory mis subcategory includes mills 
which produce a highly bleached and puri¬ 
fied pulp from softwoods by a "full cook" 
process using strong solutions of sulfites of 
calcium, magnesium, ammonia, or sodium, 
me pulps produced by this process are vis¬ 
cose. nitration, cellophane or acetate grades 


KIDfl'Ol 

'•hsmri*r- 
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mud are used principally for the manufacture 
of rayon and other product* that require 
the virtual absence of lignin. 

\ 7) Subpart L—Oroundwood—Cheni i - 

Mechanical Subcategory, mi* »ubcategor> 
includes the integrated production of cherni* 
mechanical ground wood pulp and paper The 
cheml-mechantcal ground wood pulp Is pro¬ 
duced utilizing a chemical cooking liquor to 
partially cook the wood followed by mechan¬ 
ical dcfibrallon by refining with or with¬ 
out brightening, resulting in yields of 90 
or greater. The principal products Include 
fine papers, newsprint, and molded fiber * 
products. 

(8) Subpart M—Oroundwood—Thermo- 
Mccbanical Subcategory, mis subemtegorv 
include* the production of thermo-mechan¬ 
ical ground wood pulp and paper The 
thermo-mechanical groundwood la produced 
by a brief cook utilizing steam, with or with¬ 
out the addition ol cooking chemicals such 
as sodium sulfite, followed by mechanical de¬ 
ll brat Ion by refiner* which are frequent!) 
under pressure with or without brightening, 
and resulting In yields of approximately 05 ^ 
or greater, me principal products of this 
process are market pulp, fine papers, news¬ 
print. and tissue paper* 

(9) Subpart N—Groundwood—CMN Ta¬ 
pers Subcategory, mis subcategory Include- 
the Integrated production of groundwood 
pulp and paper, me groundwood pulp is pro¬ 
duced. with or without brightening, utilizing 
only mechanical defibratlon by either stone 
grinders or refiners. The principal product 
mode by this process Include coarse paper 
(C). molded fiber product* (M>. and new - 
prlnt (N). 

<10) Subpart O—Groundwood Fine Pa¬ 
pers Subcategory, mis subcategory Include* 
the Integrated production of groundwood 
pulp and paper. The groundwood pulp U pro¬ 
duced. with or without brightening. utilizing 
only mechanical defibratlon by either stone 
grinders or refiners, me principal product* 
are fine papers which include business, writ¬ 
ing. and printing papers 

<11) Subpart P—Soda Subcategory Thl* 
Hubcategocy Includes tbs Integrated produc¬ 
tion of bleached soda pulp and paper me 
bleached soda pulp h produced by a "full 
cook" process utilizing a highly alkaline so¬ 
dium hydroxide cooking Uquor. me princi¬ 
pal products are fine papers, which Include 
printing, writing, and business paper*, and 
market pulp. 

(12) Subpart Q—Deink Subcategory. This 
subcategory includes the Integrated produc¬ 
tion of delnked pulp and paper. The detnkfd 
pulp la usually brightened or bleached from 
waste papers In which an alkaline treatment 
Is utilized to remove contaminants such ss 
ink and coating pigments, me principal 
products include printing, writing and busi¬ 
ness papers, tissue papers, and newsprint. 

1 13) Subpart R>—NI Flue Papers Subcaw- 
gory. This oubcategory Includes non-lnw* 
grated (NI) mills which produce fine paper 
from wood pulp or deinked pulp prepared &t 
another site, me principal products of thb 
process are printing, writing, business, aud 
technical papers. 

(14) Subpart S—NI Tissue Papers Sub¬ 
category. mis subcategory includes non- 
lntegrated'Nl) mills which produce tissue 
papers from wood pulp or delnk ed pulp pre¬ 
pared at another site, me principal products 
of this process include facial and toilet pa¬ 
pers. giAvsine. paper diapers, and paper 
towels. 

(15) Subpart T—NI Tissue (FWP) Sub¬ 
category. mis subcategory includes non- 
Integra ted (NI) rulLLn which produce tissue 
papers from waste papers (FWP) without de- 
Inking me principal products made by (W» ■ 
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process include facial and toilet paper*. gla*« 

- me, paper diaper*, and paper towel*. 

<16) Subpart U—Papergrade Sulfite iDrum 
W»hl Subcatejeory This subcategory in¬ 
clude* integrated production of sulfite pulp 
and paper The sulfite pulp la produced In a 
full cook' process using an acidic cooking 
. iqimr or sulfite* or calcium, magnesium, am* 
monia, or sodium. Following the oooklng op- 
rrution*, the spent cooking liquor is washed 
:rom the pulp on vacuum or pressure drums 
Alto included are mills using belt extraction 
~vsterns for pulp washing. The principal 
products made from pulp manufactured by 
this process are Usaue papers, fine paper*, 
i tf vtspapers. and market pulp. 

Appendix C 

SuM&takY or Public Past (citation 

Prior to thla publication, many agencies 
a >d groups were consulted and given an op¬ 
portunity to portlclapte In the development 
of effluent limitations and standards pro- 
poed for the pulp, paper, and paperboard 
ttegory. An initial draft of the Development 
Document was tent to all participant* and 
comment* were solicited on that report. 
These comments were reviewed with a result 
that numerous significant changes were 
made. A second draft of the Development 
Document entitled “Development Document 
for Advanced Notice of Proposed or Promul- 
icstcd Rule Making for Effluent Limitations 
Guideline* and New- Source Performance 
st Andante for the Bleached Kraft. Ground - 
wood. Sulfite, Soda. Delnk. and Nou-Inte- 
crated Paper Mill* Segment of the Pulp, 
Paper. and Paperboard Mills Point Source 
Category’* (August 1975) was also distributed 
for comment*. The Advance Notice of Pro¬ 
posed or Promulgated Rulemaking wan pub¬ 
lished In the Fcocbal Rrormc* on Septem¬ 
ber A. 1973 The Agency published the Ad¬ 
vance Notice rather than propose the regula¬ 
tions In order to meet the court Imposed 
deadline of January 30, 1970, to allow the 
maximum possible participation of inter¬ 
ested parties prior to promulgation of Ihc 
effluent limitations an Interim final. The In¬ 
terim Final Regulations were published In 
Hie Frontal. Browne* on February 19. 1970. 
and the Development Document entitled 
Development Document for Interim Final 
and Proponed Effluent Limitation* Guidelines 
and New Source Performance Standards for 
the Bleached Kraft. Oroundwood, Sulfite, 
Soda, Delnk. and Non-Integrated Paper Mill* 
Segment of the Pulp. Paper, and Paperboard 
Point Source Category” waa distributed to 
alt interested parties following the Fedeeal 
!1*gi5t«* notice and comment* were solicited. 
A substantial number of comments were re¬ 
ceived. some of which provided new informa¬ 
tion and data Review of the comments and 
analysis of the submitted information along 
with the existing data have pointed out a 
number of area* in which revisions to the 
regulation* were warranted. Aa a result, the 
nnal regulations a* set forth contain a num¬ 
ber of significant change* from the interim 
final regulations. 

The following are the principal agencies 
and groups consulted; (I) Effluent Stand¬ 
ard* and Water Quality Information Advi- 
>ry Committee < established under section 
515 of the Act); (2) all State and U.S. Ter¬ 
ritory Pollution Control Agencies; (3) other 
public agencies. Interest groups, and asso- 
' lations; (4) U S. Department of the Inte- 
nr (5) US Department of Health, Educa- 
•tou and Welfare; (6) Environmental De- 
femur Fund. Inc.; (7) Natural Resources De¬ 
fense Council; <8t Water Pollution Control 
Federation; (9) National Wildlife Federa¬ 
tion (10) US Department of Transporta¬ 
tion (ii) Tcnumsee Valley Authority; (12) 
US Department of Housing and Urban De¬ 
velopment; (13) US. Department of Agrl- 
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culture; (14) US. Nuclear Regulatory Com¬ 
mission; (15) US. Department of Defense; 
(10) US. Internal Revenue Service; (17) US 
Federal Power Comm Union; (18) National 
CoramiMdou on Water Quality; (19) US. 
Federal Energy Administration; (20) Water 
Resources Council: (21) Omoc of Manage¬ 
ment and Budget: (23) Council on Environ¬ 
mental Quality; (23) US. Department of 
Treasury; (24) National CouncU for Air and 
Stream improvement Inc, Technical Asso¬ 
ciation of the Pulp and Paper Industry; (25) 
American Paper Institute; (20) The Ameri¬ 
can Society of Mechanical Engineers, (27) 
Businessman for the Public Interest; (28 1 
The American Society of Civil Engineers; and 
(29) the Isaak Walton League. 

llxe folio wing responded with comments 
on the Notice of Interim Final Rulcmakiug. 
St. Regia Paper Co.; Stale of Texas; Union 
Camp Corporation: CouncU on Wage and 
Price Stability, P. H Gladfclter Co.; Scott 
Papor Co.; State of Wisconsin, Northwest 
Pulp aud Paper Assn,; Kammermll! Paper 
Co.; Alaska Lumber and Pulp Co,; Crowu 
Zellerbach Corp.; U.S. Department of the 
Interior. US. Department of Health. Educa¬ 
tion. and Welfare; National Council of tbo 
Paper Industry for Air and Stream Improve¬ 
ment, Iuc.; Mead Corp.; State of Minnesota; 
Kimberly-Clark Corp; American Can Co.; 
Ftbrcboard Corp.; Louisiana-Pacific Corp.; 
Weyerhaeuser Co.: Nekoosa Paper* Corp.; In¬ 
ternational Paper Co.; The Buckeye Cellulose 
Corp ; Georg ta - Pacific Corp.; Ketchikan Pulp 
Co.; American Paper Institute; The Procter 
and Gamble Co : and Boise-Concede Corp. 

The primary issue* raised In the com¬ 
ments on the interim final effluent limita¬ 
tion* and the treatment of the** issues 
herein are a* follow*: 

1. Several comment* were received that 
stated that the low alpha dissolving pulp 
aubcategory should be further divided to take 
Into account the difference* in raw waste load 
resulting from the production of the dif¬ 
ferent grades of pulp (nitration, viscose, and 
cellophane) produced by mills wtthin the 
aubcategory. Data were submitted showing 
raw waste BODS loads associated with the 
production of each grade 

The Agency has carefully examined the 
submitted data and ha* determined that 
significant difference* In raw waste load* re¬ 
sult from the production of the different 
grade* of dissolving sulfite putp. Previous 
analyse* had shown significant difference* in 
raw waste load* resulting from the produc¬ 
tion of high alpha (acetate) grade* and low 
alpha (nitration, viscose, and cellophane) 
grade* and, therefore, two subcategories were 
established Additional Information and data 
have shown that It 1* more appropriate to 
establish one subcategory for all dissolving 
.tulfite pulp mills and provide four specific 
allowance* within the one subcategory de¬ 
pending upon the grade of pulp nitration, 
viscose. cellophane, and acetate. 

2 One commentcr objected to the Agency's 
determination that ^pent sulfite liquor (881.) 
recovery* aud biological treatment represent* 
BPCTCA for the dissolving sulfite subcate- 
gone* The commenter stated that only one 
mill had both 83L recovery and biological 
treatment when the Federal Water Pollution 
Control Act was passed In 1972 

In 1972. five of the six dissolving sulfite 
mills had SSL recovery systems and one of 
these mill* had a biological treatment sys¬ 
tem. In addition, prior to finalizing thin regu¬ 
lation. the Agency ha* found that all *ix dis¬ 
solving sulfite mills had SSL recovery, two of 
the mill* had biological treatment systems In 
place, two mills were installing biological 
treatment system*, and the other two mills 
had accepted NPDES permit* which required 
effluent levels that were reflective of applica¬ 
tion of biological treatment system*. The 
Agency therefore properly determined that 
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BPCTCA for dlseol.iti^ ulfite mtlU include- 
both SSL recovery and biological treatment 

3. A number of commenter* objected to 
the methodology used in determining the 
effluent limitation* tor (be p* per grade and 
dissolving sulfite subcategories. The objec¬ 
tions included: (at direct use nr pilot plant 
data on an equal ba*U with full scale data 
without adjustment for the controlled char¬ 
acteristics of ptlot plant operations. <b> use 
of activated sludge treatment system data 
In the analysis, and (c) use of data from 
both papergrade and dissolving sulfite mill* 
In the some data analyst*. One commenter 
stated that drawing any conclusion* lining 
the number of sulfite mill* included in the 
analysis is questionable both on statistical 
and practical grounds. The commenter rec¬ 
ommended netting effluent limitations on 
mill-by-mill boats a* an alternative or de¬ 
laying establishment of effluent limitations 
until more full scale biological treatment 
data are available. 

Because or the limited application of full 
scale biological treatment systems at paper- 
grade and dissolving sulfite mills, the Agency 
has developed the effluent limitation*, for 
these mills based upon both full scale sys¬ 
tem* a* well as pilot plant operations at sul¬ 
fite mill*. Four sulfite mills presently hare 
biological treatment facilities but one of 
these systems was determined not to be 
representative of BPCTCA. A number of sul¬ 
fite mills have recently operated pilot plant 
biological treatment system* prior to in¬ 
stallation of full-scale tael 11 ties. In order to 
achieve maximum representation, the data 
from these mills were included in the anal¬ 
yse* used for establishing the effluent limits- 
Uoua, Additional data from full scale aud 
phot plant treatment eyatems at sulfite mill* 
were submitted and have been Included in 
reanalyzing the Available data. 

The Agency agree* that pilot plants are 
sometime* operated under certain control** 
in order to determine how effective the treat¬ 
ment system Ia in reducing the raw waste 
load. However, in scale-up to a full sized sys¬ 
tem, conservative design considerations are 
generally Included In sizing the pieces of 
equipment In order to assure achievement 
of a specific effluent quality. This has been 
demonstrated by mill 512. Pilot plant data 
from mill 512 were uaed in the data analysis 
Mill 512 U now designing a full scale system 
based upon 1U pilot plant operations to 
achieve effluent qualities equal to or better 
than those achieved by the pilot plant Thus, 
the Agency believes that the use of pilot 
plant data along with full scale data w en¬ 
tirely proper. 

The effluent IlmUatlous are based upon 
both activated sludge system* (AS} aud 
aerated stabilization basins (ASB). Either of 
the*e systems i« capable of achieving the 
effluent limitations and exclusion of acti¬ 
vated sludge systems would therefore he in¬ 
appropriate. Commenter* contend that acti¬ 
vated sludge systems can achieve better 
effluent qualities on an annual basis than 
aerated stabilization basin* with standard 
designs However, the commenter* have also 
stated that activated sludge systems have 
higher effluent variabilities than aerated 
stabilization basins. The statist leal reliability 
of each of the systems was examined and 
maximum 30 consecutive days and maximum 
day effluent limitation* have been established 
which can bo achieved by either system. 
Furthermore, examination of treatment sys¬ 
tems in use by mills tn other subcategories 
which have extensive experience with bio¬ 
logical treatment performance shows that in 
many cases aerated stabilization basins are 
achieving better quality effluent* than acti¬ 
vated sludge systems. The contention that 
activated sludge ftystems cost more than 
aerated stabilization basins was considered 
In the economic Impact analysis. In gen- 
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eml, It was determined that mills can install 
activated sludge treatment systems and 
maintain a competitive profitability level. 

The Agency has determined that the use 
of both papergrade sulfite and dissolving 
sulfite data In the data analysis Is fully Jus* 
tilled and appropriate. Treatability of the 
waste waters are similar even though dis¬ 
solving sulfite mills have higher raw waste 
loads. This would be expected since the 
manufacturing operations are similar In 
that similar raw materials and cooking and 
bleaching liquors are used. As an example, 
mill 401 produces both papergrade and dis¬ 
solving sulfite pulp at separate times by 
changing operating conditions. The mill 
treats the raw waste waters generated dur¬ 
ing the production of either papergrade pulp 
or dissolving grade pulp in the same biolog¬ 
ical treatment system to comparable effluent 
quality. 

The existing data base Includes Informa¬ 
tion and data from every sulfite mill In the 
country along with data from a number of 
foreign mills. Included in the data base 
therefore is information and data concern¬ 
ing the effects of such factors as different 
treatment technologies, different chemical 
bases, wood species, and ages and sixes of 
mills. Thorough examination of the avail¬ 
able information and statistical analyses 
have shown that It is appropriate and tech¬ 
nically practicable to establish effluent lim¬ 
itations from the existing data base. 

4. Two commenters expressed concern that 
the Agency has not given sufficient atten¬ 
tion to the adverse effects of sludge Incin¬ 
eration. including air emissions and con¬ 
sumption of fuel oil. 

The discussion in Section V1IJ of the De¬ 
velopment Document on non-water quality 
Impacts has been expanded to include the 
potential impacts of sludge incineration on 
air emissions and consumption of fuel oil. 
The potential impacts are not considered 
to be significant because air pollution con¬ 
trol technologies ore available. The Agency 
has determined that very few mills, if any 
at all, will Install sludge incinerators. 

ft. One comm©nter contended that the 
costs presented in the Development Docu¬ 
ment were low and therefore, the economic 
impact was understated. The commenter 
was concerned that the costs of sludge in¬ 
cineration were not included and he ques¬ 
tioned several of the haute design parameters 
used In the cost estimates Including deten¬ 
tion times and aeration capacities. 

The Agency has examined the specific de¬ 
sign variables pointed out in the comments 
and has evaluated the costs of sludge In¬ 
cineration. Several cost figure* were revised 
and these ore presented in the Development 
Document in addition to the coats of sludge 
incineration which are displayed separately. 
After consideration of the costa of sludge 
incineration. It has been determined that 
the differences in costs cause no significant 
differences in the results of the economic 
Impact analysis. 

0. Several commenters objected to the 
Agency's consideration of costs and effluent 
reduction benefits The commeuters felt 
that the Agency should examine the cost 
venus the benefits of alternative treatment 
systems, and one of the commenters stated 
that the Agency should do this for every 
mill In one of the su ben legation. Examples 
were provided for two dissolving sulfite mills 
showing costs and effluent reductions asso¬ 
ciated with various levels of treatment. One 
of these showed the costs of five treatment 
alternatives (four of the five are considered 
to be less than full treatment of the mill 
waste waters) and the percent BOD removals 
associated with each treatment alternative. 

Included in Section IX of the Develop¬ 
ment Document are total costa of treatment 
versus total effluent reduction benefits. The 
dlacusalon has also been expanded to Include 
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the costs of treatment versus the effluent 
reduction benefits for model mills within 
each snbeategory. Development of treatment 
alternatives for Individual mills within each 
ftUbcAtegory Is beyond the scope of what 
Congress Intended the Administrator to do 
in setting national effluent limitations. 

7. A few commenters Indicated that the 
Agency had not adequately considered non¬ 
water quality environmental Impacts and 
had Ignored indirect non-water quality en¬ 
vironmental Impacts. 

The Agency has carefully considered all 
direct non-water quality environmental Im¬ 
pacts of the effluent limitations. Such Im¬ 
pacts were determined to be ln/dgnlflcant 
and the discussion In 8ecUon VTI1 of the De¬ 
velopment Document has been expanded to 
more adequately explain this determination. 
The indirect impacts which the commenters 
suggested that the Agency examine include 
such Items a** Impacts on energy consump¬ 
tion. air pollution, and solid waste generation 
resulting from such things as the production 
and transportation to the mill site of nu¬ 
trients for use In biological treatment. The 
commenters did not provide any Information 
or data that showed significant Impacts. 
Evaluation of available information and data 
does not indtrate any significant Indirect 
Impacts. 

8 . One of the primary concerns expressed 
by a number of commenters was the Agency's 
approach to consideration of effluent vari¬ 
ability. The commenters stated that the 
Agency should provide some allowance for 
excursions which aro beyond the control of 
the manufacturer, such as extended produc¬ 
tion shutdowns, catastrophic breakdowns, 
and labor interruptions. The commenters 
suggested that If no allowances for these 
types of excursions are provided then the 
effluent limitations should be Increased sub¬ 
stantially to provide some factor of safety 
from enforcement action by the NPDE8 au¬ 
thority for events beyond the manufacturer's 
control. The commenters suggested that bas¬ 
ing the effluent limitations on WD percent 
confidence rather than 99 percent confidence 
would be one method or making the effluent 
limitations less stringent to take thin into 
account. 

Data were analyzed from numerous pulp 
and paper mills In establishing variability 
factors to be utilized In determining the 
effluent limitations. The Agency Included all 
available mill data in establishing the 
99 percent confidence level for each mill, 
and the data analysis did not exclude any 
data due to such things as production shut¬ 
downs or breakdowns (See section VII of the 
Development Document). The use of 99 per¬ 
cent confidence should not be misinterpreted 
as meaning that mills will exceed the limita¬ 
tions approximately 4 times per year, or that 
these excursions will bo due to uncontrollable 
factors such as shutdowns, breakdowns, and 
labor Interruptions. While the determina¬ 
tion of the variability factors did involve 
the 99 percent confidence level for mills 
properly operating treatment facilities 
representative of the best practicable con¬ 
trol technology currently available, the 
variability factors were not determined by 
averaging the 99 percent .confidence levels 
for all such mills. Instead, the variability 
factors were based upon those mill* exhibit¬ 
ing the highest variabilities within this group 
(is., the marginal mills). FV>r nulls achieving 
levels better than the marginal mills, the 
variability factors actually represent better 
than 99 percent confidence and for a number 
of mills better than 99.9 percent confidence. 
Detailed examination of mills with BOD5 
variability near the determined variability 
factors generally disclosed that treatment 
system operations or treatment system 
modifications have resulted In greater varia¬ 
bility than would be exhibited by more 


properly operated treatment systems. The 
variability factors used in determining the 
effluent limitations allow for a dally maxi¬ 
mum discharge of approximately three and 
one half times the pollutants discharged over 
the long term dally average. The Agency ex¬ 
pects that the performance of the wont cases 
wUl be improved by proper controls and that 
the effluent limitation* can be achieved by 
properly operated and maintained plant 
Modification of the regulations to allow for 
excursions above the effluent limitation 
which have resulted from documented Im¬ 
proper treatment system operations would 
be counter to the goals set forth by Congress 
to establish effluent limitations boned upon 
the beat practicable control technology cur¬ 
rently available. 

9. One commenter was concerned that 
clarifier sludge generated in the treatment of 
raw Intake water was not considered in the 
development of the effluent limitations. 

This source of waste water was not spe¬ 
cifically addressed in the evaluation of data 
from the mills considered In determining the 
effluent limitations. However, a number of 
mills that discharge the raw water treatment 
sludge to the process waste water treat¬ 
ment facilities were Included In the data 
analyses that determined the effluent limita¬ 
tions. The Agency believe* that clarifier un¬ 
derflow from treatment of Intake water 
should be treated prior to discharge and may 
be addressed in the NPDES permit. 

10. One comment was received that stated 
that there was no recognition in the Devel¬ 
opment Document of the greater BOD row 
waste loads resulting from a typical ammonia 
base dissolving sulfite mill over a magnesium 
baso mill. The commenter stated that the 
higher waste load was a result of the Inability 
of the ammonia base mil] to economically 
neutralise the spent sulfite liquor (SSL) prior 
to evaporation. 

The discussion in the Development Docu¬ 
ment has been expanded and includes the 
data on SSL neutralization which was sub¬ 
mitted to the Agency. The subcategorisnUon 
of Lhe dissolving sulfite mills accounts for 
any differences In row waste load attributable 
to the cooking liquor base since all of the 
mills using magnesium base produce similar 
grades of pulp (nitration, viscose, and cello¬ 
phane) while all of the mills using an am¬ 
monia base primarily produce acetate grades 
of pulp. The type of cooking liquor chemical 
base woe examined in relation to the raw 
waste loads from papergrade sulfite mills and 
it was determined that any Impact of till* 
factor la insignificant compared to the Im¬ 
pact of more significant factors, such os the 
effectiveness of SSL recovery. 

11. Several commenters felt that the 
Agency should either Justify the assumption 
that the operating costa of Internal controls 
are canceled by the operating benefits or in¬ 
clude these coxta In the Development Docu¬ 
ment and In the economic Impact analyst 

The Agency has carefully reexamined the 
operating costs and benefits of internal con¬ 
trol* and in every case except one has deter¬ 
mined that the operating costs of internal 
controls are more than offset by the operat¬ 
ing benefits. In fact, the analyses showed that 
a number of internal controls ware earn l m: 
positive returns on Investment that were suf¬ 
ficient to be termed part of the manufactur¬ 
ing process and not pollution oontxol. For 
thc*c reasons, the capital costa for these con¬ 
trols were deleted from the costa tables pre¬ 
vented in the Development Document. Sec¬ 
tion vin. 

It should be pointed out that based upon 
further Information and data the list of in¬ 
ternal controls applicable to BPCTCA ho* 
been revised to include several additional 
Internal controls. Capital costs have been 
included in the cost tables for th«w added 
Internal controls Operating and malnte- 
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nance coats were again determined to be 
mare than offset by the operating benefit* 
of the oontrols, and thus operating costa 
were not Included in the cost table*. 

It should be noted that the net benefit* 
of internal controls (ever and above the 
costs of Internal controls) were not sub¬ 
tracted from the annual coats. The one ex¬ 
ception. a* mentioned above, la the Internal 
control of 3SL collection and evaporation 
which was determined to have net operat¬ 
ing costs associated with It. These costs are 
included In Section VIII of the Development 
Document for the sulfite subcategories and 
are considered as maximum costa. Moat sul¬ 
fite mills have installed SSL collection and 
evaporation systems along with Incineration 
In order to recover as much of the heat and 
c hemicals as possible, and significantly leaser 
annual costs are incurred by these mills (the 
operating benefits nearly cover the operat¬ 
ing costs and amortised capital) than mills 
that collect and evaporate their 8SL without 
incineration. Costs of both systems are 
•hown In the Development Document. It 
should be pointed out that mills using these 
»ysteme produce a saleable by-product and 
lhe benefits of the sales are not subtracted 
from the operating coats (see also comment 
number 16). After consideration of these 
costs In the economic Impact analysis, it has 
licen determined that the conclusions of the 
cconomlo Impact analysis are unchanged. 

12 . One coinmen ter stated that the impact 
of hardwood versus softwood on raw waste 
load In the sulfite Industry was not addressed 
In tho Development Document. The com- 
mrnter provided Information and data In 
support of his contention that the use of 
hardwood by sulfite mills results In a higher 
raw waste load than the use of softwood. 

The Agency has carefully examiued the 
impacts on raw waste load of the use of 
hardwood and softwood at sulfite mills, and 
the discussion In the Development Document 
in Sections XV and V has been revised to 
explain the analyses. With the exception of 
dissolving sulfite pulp manufacturing (see 
comment No. 27), the Agency has deter¬ 
mined that differences In raw waste load 
between sulfite mills relate to process factors 
rather than to the type of wood used, it 
should be pointed out that allowances with¬ 
in tho papergrade sulfite subcategory have 
been established for the process factors which 
were determined to have significant Impacts 
on raw waste load; these include: type of 
pulp washing equipment, type of condenser, 
type of digestor. cooking liquor composition, 
and three types of wood yard operations. 

13. Several commenters stated that the ra¬ 
tionale In the Development Document ex¬ 
plaining the determination of the T8S Limi¬ 
tation* for the sulfite subcategories was 
inadequate and difficult to follow. Other 
comawlm stated that the data base as 
well as the rationale were Inadequate and 
that the TSS limitations should be made leas 

tringont to account for the limited data 
base. Data were presented for mill 061 show¬ 
ing higher TO8 levels than those used for 
mill 051 in the development of the effluent 
limitations. It was suggested that the more 
recent TSS data for mill 061 be used in de¬ 
termination of leas stringent TSS limita¬ 
tions. 

The Agency has carefully examined the 
basis for the TSS limitations for the sulfite 
subcategories and has determined that the 
existing data base is adequate. None of the 
MibmiasSona provided any further data which 
would Improve upon the data base. However. 
Section IX of the Development Document 
has been expanded to explain the analysts 
used In determining the T88 limitations for 
the sulfite subcategories. It should be 
pointed out that the Agency did expand 
the existing data base by inclusion of avail¬ 
able pilot plant data. Use of the pilot plant 
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data along with the existing data base re¬ 
sulted in TSS levels used aa the basis for 
the final effluent limitations which were less 
stringent than the TSS levels used in the 
interim final regulations. Prom information 
from mill 061, it was determined that the 
moat recent data for mill 061 was representa¬ 
tive of a period of time when the treatment 
facility was operated at leas than optimum 
treatment levels and therefore waa consid¬ 
ered as less than BPCTCA. 

14. Several common tern were concerned 
that the Development Document under¬ 
stated the technical problems of dewatering 
and disposal of sludge and os a result the 
costs and non-wdler quality impacts were not 
correctly represented in the documents. 

The coots, technical problems associated 
with sludge dewatering and disposal, and the 
non-water quality impacts of sludge disposal 
have been reviewed, and the revised costs and 
expanded discussions of these Items are pre¬ 
sented in the Development Document. 

16. Comments were received which sug¬ 
gested that the Agency should further sub- 
categorlxe the papergrade sulfite tubcaU- 
gorics to take into account such factors as 
the degree of 88L recovery, yield loos, age, 
geographical location, and land availability. 
The commenters further stated that SSL re¬ 
covery varies from aero to 28 percent recovery 
and does not designate one single, uniform 
process (as in kraft) but represent* various 
processes including pulp washing, evapora¬ 
tion. and incineration, evaporation and sale 
of SSL by-products, and fermentation of 
blow pit SSL Into by-products. 

Tlie Agency has carefully evaluated each 
of theso factors and has reviewed the aubcate- 
gorlzation to appropriately take each factor 
into account. While the commenters state 
that SSL recovery represents various proc¬ 
eeds. the objective of SSL recovery la to 
reco v e r heat and chemicals (and by-prod¬ 
ucts) and to reduce the raw waste load and 
aa such Is considered as a single technology. 
Full recovery of SSL Is considered to be at 
least 86 percent and many mills are com¬ 
monly achieving well over 80 percent removal 
of SSL. Twenty-six of twenty-nine sulfite 
milU have SSL recovery systems and only 
four of the** are reported to have leas than 
full <86 percent) recovery While the Devel¬ 
opment Document shows that SSL recovery 
varies from avero to 98 percent, subcategorixa- 
tlon for mills with leas than full recovery 
would not fulfill tho congressional intent 
that BPCTCA be baaed upon commonly used 
internal controls The type of SSL recovery 
system (La., incineration or by-product re¬ 
covery) doss not Impact the raw want* load 
so long as similar levels of recovery are being 
achieved. Therefore, the fact that SSL re¬ 
covery U achieved by a number of methods, 
such as evaporation and incineration, evap¬ 
oration and sale of by-product*, or fermenta¬ 
tion of SSL. makes no difference in establish¬ 
ing effluent limitations since BPCTCA In¬ 
cludes full recovery of SSL. 

Examination of mills with full recovery has 
shown that the most significant impacts of 
age Is In the type of pulp washing and SSL 
collection equipment used and the type of 
condenser used in the 88L recovery system 
at the sulfite mills. In order to take these 
factors Into account, the papergrade sulfite 
subcategory waa divided into two subcate- 
gorles: one of the subcategories, the Paper- 
grade Sulfite (Blow Pit Wash) Subcategory 
la based upon the use of the older leas 
efficient pulp washing techniques of blow 
pit washing, and the other subcategory, the 
Papergrade Sulfite iDrum Wash) Subcate¬ 
gory. is based upon vacuum (or pressure) 
drum pulp washing. Within each of the two 
subcategorie*. provision* have also been 
established for mills using barometric con¬ 
densers whereas the aubcategory limitations 
srs baaed upon surface condenser*. In addl- 
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tioti. allowances were established for con¬ 
tinuous digestion and the composition of the 
cooking liquor. In establishing the subcats- 
gortas. the Agency also examined the yield 
loss and determined that the yield loss, which 
Indicates process factors, was adequately 
taken into account in the present subcate- 
gorixation. The discussion in Section IV of 
the Development Document has been revised 
in order to show bow factors such as yield 
loss were taken into account and to more 
thoroughly explain and support the subcate- 
gorlzation of the sulfite mills. It should be 
noted that the geographical location and land 
availability factor waa examined and con¬ 
sidered in the economic Impact analysis for 
sulfite mills. Since sulfite mills which are 
land limited (See Section V of the Develop¬ 
ment Document) will probably Install acti¬ 
vated sludge systems and since the costs of 
activated sludge systems were Included in 
the Development Document and the eco¬ 
nomic impact analysis, the Agency deter¬ 
mined that further subcategorlxatton based 
upon land availability would not be neces¬ 
sary. 

18. Several commenters objected to the 
methodology used to determine the effluent 
limitations for the sulfite subcategories stat¬ 
ing (hat tho Agency should base the limita¬ 
tions on concentrations actually obtained by 
mills using the designated technology rather 
than on achievable concentrations One corn- 
men ter felt that excluding mill 062 from the 
data analysis was inconsistent with the draft 
Development Document. 

In determining effluent limitation*, It Is 
the Agency's responsibility to evaluate the 
technologies presently In use by mills within 
the industrial category In order to deter¬ 
mine If the treatment systems represent 
BPCTCA. The draft report to which the 
commentrr referred wit a contractor's draft 
report and in the case of mill 052. further 
evolutions showed that the contractor's 
report was In error in that the detention 
time of the treatment system a mill 062 
was Inadequate and H thereby not repre- 
senative of BPCTCA. 

In order to include as much data as pos¬ 
sible on which to base the effluent limita¬ 
tions, all available sulfite mill biological 
treatment data (with the exception of mill 
052). Including full scale systems and pilot 
plant operations, were used to determine 
achievable concentrations through um? of 
biological treatment (See Comment No. 3). 
The achievable concentrations which were 
determined In the Analyses are therefore 
based upon concentrations actually obtained 
by mills using the designated technology it* 
the commentcr suggested would be proper). 

17. Several commenters stated that the 
energy estimates in the Development Docu¬ 
ment were low and suggested that EPA re¬ 
examine the basis for the estimates. 

The basis for the energy estimates have 
been reexamined and the Development Doc¬ 
ument has been revised to show tbe appro¬ 
priate changes. 

18. A number of commeriters stated that 
the Agency's evaluation of the factors af¬ 
fecting flow and raw waste load from mil Is 
In the groundarood, bleached kraft, soda, and 
drink aubeategorlee was inadequate. Some 
of the factors with which the commenters 
were concerned Included the following: raw 
material*, including type of wood and seacou 
of harvest, geographical location including 
temperature impact* on manufacturing 
processes and external treatment efficiencies, 
age and type of equipment, production 
processes Including variations in yield and 
bleaching, physical layout, and variations in 
paperm&king operations Including number 
of grades, frequency of grade changes, use 
of additives, and form of the final product 
(1*.. roll* vs sheets). 
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In determining the present Aubcategortra- 
lion and the special provisions within *ev- 
erai oC the subcategorlea. the Agency thor¬ 
oughly evaluated all of the appropriate fac¬ 
tors Including those listed above. The com¬ 
ments submitted were carefully reviewed and 
because of the length of the arguments pre¬ 
sented are addressed In Section IV of the 
Development Document. Hina, Section IV 
has been expanded to describe more thor¬ 
oughly how each of the factors was taken 
Into account in developing the subcatego¬ 
rization. 

10. One eommenter was concerned that the 
Agency did not examine the reasons for dif¬ 
ference* In raw waste loads between mills 
end that a range of effluent limitations would 
be an appropriate methodology for taking 
into account any difference* In raw waste 
load* between mills. Mills 106, .137. and 610 
were cited as examples of mills with varying 
raw waste loads within the same subcategory. 
Another eommenter contended that the dif¬ 
ferences betweeu mill 610 and mill* 127 and 
108 were due to the use of hardwood at mill 
610 which resulted in higher raw waste load* 
The eommenter felt that the Agency should 
lake into account the higher raw waste load* 
due to the use of hardwoods 

The Agency examined all available Infor¬ 
mation and data in determining the sub¬ 
category raw waste loads on which the efflu¬ 
ent limitations were based. As an example 
of the detailed analyses which were made of 
mills for which data were available, the dls- 
c us* ion in Section V of the Development 
Document has been expanded to present the 
detailed information analyzed for each mill 
used In determining the bleached krafl dis¬ 
solving pulp aubcategory raw waste load 
(mills 108. 127. and 610|. The discussion 
shows that no allowance* are necessary lor 
hardwood used at mill 610 since mill 108 
which uses primarily softwood ha* a higher 
raw waste load. 

20 One eommenter suited that the Agency 
has failed to demonstrate that overflow rates 
of 000 gallon* per square foot per day will 
achlove the TSS limitations for the ground- 
wood subcategorle*. The eommenter also 
stated that the Agency failed to Identify ex¬ 
isting internal control technologies which 
would be used by ground wood mill* to 
achieve the average raw waste loach* 

The Agency has Identified the Internal 
control technologies available to ground- 
wood mill* for reduction In raw waste flow 
volumes See Sections VII and VIII of the 
Development Document. The TSS limitation* 
are based upon actual operating data for 
mill* using systems representative of 
BPCTCA The value of 600 gallon* per square 
foot per day wan Identified an a parameter 
commonly used in designing secondary 
clarifiers <»ee treatment plant schematic 
drawing* in Section Vll of the Development 
Document ! and wan vised in determining the 
costa presented In the Development Docu¬ 
ment 

21. Several comment* were received that 
were concerned with the wood yard allow¬ 
ance The eommenter* stated that some al¬ 
lowance for chip thawing or washing should 
lie included and that the limitations should 
be based upon the wood yield achieved by 
mills within the different subcalegorien. One 
eommenter provided yield data in term* of 
cord* per ton for the ground wood, bleached 
kraft. and dissolving pulp subcategorle* 

The woodyard allowance now Include* chip 
washing and thawing operation* and was re¬ 
vised to reflect the different yield* achieved 
by mills in the different pulping processes in¬ 
cluding groundwood pulps, chemical paper- 
grade pulp*, and dissolving pulps. In addi¬ 
tion, Instead of one woodyard allowanoe. 
three separate woodyard allowances have 
been established depending upon the spe¬ 
cific woodyard operation: these Include: (11 


barking. (2) log transport and defreezing 
flumes and ponds, and (3) log and chip 
washing and dethawing. 

22. Several comment* were received that 
stated that the Agency coat estimates were 
low and that the Agency estimate* were 
baaed upon annual average performance 
whereas the limitation* are based upon 30 
day and dally maximum*. 

The effluent limitations (30 day and dally 
maximum) were determined from Actual op¬ 
erating data from mill* using system* repre¬ 
sentative of BPCTCA. However, the coat esti¬ 
mate* were based upon "worn case** design 
parameter* in many cases and as a minimum 
were determined upon commonly used de¬ 
sign consideration*. For example, a number 
of mills are achieving the effluent limita¬ 
tion* with ASB* with detention times rang¬ 
ing from 8 days to 14 day*. In this case, ooat* 
were based upon the 14 day ASB. Costs of 
activated sludge systems, however, were 
based upon common design considerations 
because detention time* used by mill* with 
activated sludge systems to achieve the ef¬ 
fluent limitation!* generally do not vary a* 
much as detention times of ASB* 

The eommenter* are Incorrect In their 
statements that the cost estimates were 
based upon annual average performance 
The cost estimates used design waste char¬ 
acteristics based upon the maximum 30 con¬ 
secutive days As stated previously, the 
Agency has thoroughly reviewed the cost 
estimate* in the Development Document and 
has determined that the costs are up-to-date 
and accurate. 

23. Four comment* were submitted that 
stated that the Agency should recognize in 
the regulation that long term storage of bio¬ 
logically treated waste waters with short 
term release systems are a viable alternative 
to continuous discharge systems. One of the 
eommenter* provided extensive information 
and data for a system which stores the 
treated effluent* for eight months and re¬ 
leases over a four month period. The com¬ 
mented suggested that mills which are 
required by the NPDES authority to use 
these types of systems because of water qual¬ 
ity consideration* should be required to meet 
annual average limitations rather thin the 
average of 30 consecutive day* and maxi¬ 
mum day limitations. 

The Agency has carefully examined the 
submitted comments and data and ha* de¬ 
termined that it is appropriate to establish 
annual average effluent limitations for those 
mills which tu effect are required to use 
storage ponds following their biological 
treatment system* because of water quality 
consideration*. However, a* defined in the 
regulation*, mills using these types of 
systems < non-continuous dischargers) must 
also meet maximum day and average of 
30 consecutive days limitation* a* estab¬ 
lished by the NPDES authority. In set¬ 
ting the maximum day and average of 30 
oon*ecttUve day* limitations for each non- 
continuoo* dt^harger. the NPDES author¬ 
ity will refer to Section IX of the De¬ 
velopment Document which sets forth 
effluent concentrations which reflect waste 
water treatment levels that are representa¬ 
tive of application of best practicable con¬ 
trol technology currently available. 

It is emphasized that the pollutant con¬ 
trol requirements for non-continuous dis¬ 
chargers are not any less stringent than 
those for continuous dischargers but that 
only the format of the limitations Is 
changed. 

24. Several eommenter* objected to the 
statement in the Development Document 
that all of the data used was bated upon 
twelve or more months since mills 127 and 
III have only At# months and aeven months 
of data, respectively, Included in the data 
base In addition, the eommenter* questioned 


the inclusion or mill* with fewer data point* 
than one per day over 12 months (le.. mil) 
101 has 123 data points over 12 months). The 
eommenter* also were ooncerned over several 
alleged discrepancies In the data base for 
specific mills In the Development Docu¬ 
ment and for differences between data bone* 
from previous Development Documents. 

The Agency lias carefully examined the 
submissions to determine the technical ade¬ 
quacy of including In the data base several 
mills which have less than 12 months of data 
and mills with fewer data points than one 
per day. Inclusion of these mills is appro¬ 
priate as discussed in the Development Doc¬ 
ument: however, additional data have re¬ 
cently been received for most of these mills. 
The Agency agrees that several data point* 
for specific mills were Incorrect and that 
additional discussion in the Development 
Document is necessary to more fully explain 
and justify which mills are included in the 
dAta base and how more recent data have 
been combined or not combined with the 
previous data. The Agency has recently col¬ 
lected additional data for many of the mill* 
and these data have been combined with the 
prevtou* data base. As a result, the Develop¬ 
ment Document ha* been updated to in¬ 
clude new data, added discussions of thr 
data base. *nd has been edited to remove any 
Incorrect data. 

26. One eommenter stated that the use of 
flow and final effluent concentration* from 
different mills to establish the effluent lim¬ 
itations resulted in Irrational limitation be¬ 
cause it is an “apples and oranges'* situation 

The Agency understands the eommenter’* 
concern that the use of a low flow from one 
mill and the u*e of a low concentration from 
another mill (which has a high flow) could 
result In improper effluent limitations. How¬ 
ever, the effluent limitations were based upon 
actual data from a large number of mills and 
therefore, the data analysts does not repre¬ 
sent the Improper analysis which the com* 
men ter suggests could occur. The appropri¬ 
ateness of using flows, concentrations, and 
variability factors to determine effluent lim¬ 
itations u demonstrated by the large num¬ 
ber of mills presently achieving the effluent 
limitations Sec Sections vn and IX of the 
Development Document. 

26. One eommenter stated that the effect 
of temperature ou the settleabllity of TSS 
from a high rate system was not given 
adequate treatment. The eommenter stated 
that increase* of 20 to 30% In TSS levels 
in the effluent are expected during the win¬ 
ter mouths even though the treatment sys¬ 
tem has been designed for a Northern lorn 
tton. 

The Agency recognizes that well designed 
and operated treatment system* may expe¬ 
rience variability In effluent qualities at mill* 
located in Northern climates (as well as mill* 
in Southern climates). In thin regard, the ef¬ 
fluent limitation* were determined using 
variability factors based upon actual mill op¬ 
erating data which reflect maximum 30 con¬ 
secutive and maximum day value* that are 
achieved at plant* using systems repreeen ta¬ 
il vo of BPCTCA The Agency feels that lhe*u* 
variability factors are more than adequate to 
provide for effluent variability and It appear* 
that the data provided by the eommenter 
supports the Agency's position The variabil¬ 
ity to which the eommenter referred trans¬ 
lates to 1.2 to 1.3 (ratio of maximum 30 day* 
or maximum day—eommenter did not spec¬ 
ify whether his data were maximum 30 days 
or maximum day—to the annual average) 
The effluent limitations were based upon ap¬ 
proximately 1.8 and 3.4 (ratio of maximum 
30 consecutive days to annual avorage and 
ratio of maximum day to annual average, re¬ 
spectively). which are much higher than the 
eommenter*' data and Indicate that thr 
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Agency ha* more than Adequately taken hi* 
concern® into account. 

37. One comment was received that pro¬ 
vided a substantial Amount of raw waste and 
final effluent data for mill 401. The data were 
nubmltted to support the contention that the 
raw waste load presented In the Development 
Document for mill 401 and used In deter¬ 
mining the raw waste load for the low alpha 
dissolving sulfite pulp subcategory was un¬ 
derstated. Information and data were also 
provided showing difference* in raw waste 
load which result from production of nitra¬ 
tion and cellophane grades of pulp using 
hardwood and softwoods. The eommenter 
contended that use of hardwoods results in 
r ignificantly higher raw waste loads than the 
use of softwoods. 

The dnta submitted on mill 401 have been 
examined and were Included in determining 
the raw waste loads on which the effluent 
limitations were based for the dissolving sul¬ 
fite pulp subcategory. The submitted data 
from mill 401 showed significant differences 
In raw waste loads when producing nitration 
grades with either hardwoods or softwood* 
Since mill 401 U the only dissolving sulfite 
mtU using hardwood*, the subcategory raw 
waste loads have been based upon production 
of pulp from softwoods. In addition, the defi¬ 
nition. of the Dissolving Sulfite Subcategory 
has been revised to include only the produc¬ 
tion of dissolving sulfite pulp from soft¬ 
woods. 

28. One eommenter objected to the inclu- 
rlon of vacuum drum pulp washing as an 
Internal control In BPCTCA for dissolving 
sulfite mills. The eommenter suggested that 
vacuum drum washing should be Included 
in BATEA. 

As the eommenter mated, BPCTCA em¬ 
phasize* end-of-pipe treatment but also in¬ 
cludes commonly practiced inplant control 
measures. Since fire of the six dissolving sul¬ 
fite mills use vacuum drum washers (one 
mill of the five Is presently Installing vacuum 
drum washers), the Agency has determined 
that vacuum drum washer* may be appro¬ 
priately Included In BPCTCA. 

29. One comment was received that sug¬ 
gested that the Agency reexamine the avail¬ 
able Information and data on mill Odd be¬ 
cause the mill has recently completed a num¬ 
ber of Inplant change* and significantly al¬ 
tered the raw waste load. 

A member of the Agency staff recently 
made an on-site Inspection of mill 066 in 
order to collect the most recent Information 
and data. These data are presented in the 
Development Document but only the flow 
data were used along with data from other 
mills to dctermlno the effluent limitation* 
for the papergrnde sulfite subcategory. The 
mill management stated that inplant con¬ 
trols had been installed, and It would be 
expected that a reduction In the raw waste 
load would have been achieved. However, the 
mill management also stated that close-up 
of the 602 system resulted In an additional 
BODS discharge of 5.000 pounds per day (41 
pounds per ton). The data for the period pre¬ 
vious to the inplant changes and 802 system 
close-up showed a BOD5 raw waste load of 
260 pounds per ton (represents 12 month* 
of data), and data for the more recent period 
chow a raw waste toad BODS of 383 pounds 
per ton (four months of data). Since the 
new data are for only four months of opera¬ 
tion and since the BODS data are incon¬ 
sistent (l.e., inplant controls other than 802 
close-up resulted in higher raw waete loads), 
the HODS data were not used In the analyses. 

30. Several comments were received that 
ntated that the effluent limitations were far 
less restrictive than necessary and that the 

fttion* may not be truly representative 
of the goal* intended by Congres*. The cotn- 
menters cited several examples of mills which 
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were nearly achieving the BATEA limitations 
using the BP CTC A technology or mills unlng 
leas than BPCTCA hut nearly achieving the 
BPCTCA limitations. The eommenter* sug¬ 
gested that the Agency closely examine the 
technologies in use In relation to the effluent 
qualities being achieved. Data were provided. 

The effluent limitation* are based upon ac¬ 
tual data from mills using system* repre¬ 
sentative of BPCTCA. The Agency ha* re¬ 
cently received additional data which were 
analyzed along with the original data base 
and the data provided by the commontera 
As a result, a number of effluent limitation* 
have been revised to more accurately reflect 
the levels that can be achieved by the appli¬ 
cation of BPCTCA. The information and data 
ore presented in the Development Document 
along with an extensive discussion of the 
methodology and rationale for the determi¬ 
nation of the effluent limitation*. The Agency 
believes that the effluent limitations are re¬ 
sponsive to the intent of Congreve and reflect 
those effluent levels presently being achieved 
by mills using systems representative of 
BPCTCA. 

91. One eommenter objected to the use of 
raw waste load data from certain mills 
which the eommenter asserts are using 
BATEA internal controls In determining 
PBCTCA raw waste loads. The eommenter 
also augested that the Agency should delete 
from the final effluent average* the data from 
mills employing biological treatment fol¬ 
lowed by post stabilization pond*. The com- 
tsr conte nded that these systems are be¬ 
yond BPCTCA. 

The average BPCTCA raw wait* load* for 
each subcategory are generally bated upon all 
mills within a subcategory for which data 
were available. The extent of internal con¬ 
trols used by mills l* generally Indicated by 
the mill's raw waste load. Since BPCTCA 
properly includes normally or commonly need 
internal controls. It la appropriate to use 
data from all mills to determine average raw 
waste loads. It should he pointed out that 
the Agency did examine the raw waste loads 
and inteinal controls in use by mills and 
mills with exceptionally low raw waste loads 
were excluded from the raw waste load aver¬ 
ages. Thu*, the subcategory raw waste loads 
reflect commonly need internal controls and 
not raw waste loads associated with BATEA 
internal control*. 

In addition, the Agency believes that final 
effluent BODS data from mills using biologi¬ 
cal treatment systems lollowed by poet sta¬ 
bilization basins should be Included In de¬ 
termining the final effluent averages. These 
systems are considered to be BPCTCA since 
mills with biological treatment system* fol¬ 
lowed by poet storage pond* have generally 
designed their biological treatment system* 
to rely on some additional BOD5 reduction 
in the storage pond. Thus, the entire system 
including both the biological treatment sys¬ 
tem and the post storage pond are consid¬ 
ered to be BPCTCA at these mill*. The Agency 
did exclude the TSS data from the analysis 
but this woe because the large land areas 
used by the poet storage ponds are not al¬ 
ways available to all mills, and the TSS re¬ 
duction that occur* in the post storage pond* 
cannot always be achieved by mills using 
only an aerated stabilization basin (ASB). 
This is in contrast to the BOD5 levels 
since the BODJ levels achieved by mills using 
biological treatment followed by post storage 
can be achieved by mills using only an ASB. 
Thus, the Agency hosed the effluent limita¬ 
tions on BODS level* on both types of sys¬ 
tems and TSS levels only on ASB*. See Sec¬ 
tion VII of the Development Document. 

32. A number of comment* were received 
that questioned the method used to take 
into account the raw waste load* resulting 
from the production of blenched krnft mar¬ 
ket pulp at mills producing both market 
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pulp and papers. The eommenter* suggested 
that the Agency should revise its analyst* 
of the raw waste load at these mills and 
consider that the raw waste load generated 
by the production of market pulp is the 
some a* that resulting from the production 
of paper*. 

The available information and data for 
those mills producing market pulp and pa¬ 
pers have been neexnminated and no evidence 
has been found to show that higher waste 
load* result from the production of market 
pulp at thc^e mill*. The Agency therefore 
concurs with the eommenter* and ha* re¬ 
vised the method for determining the raw 
waste load far the bleached krnft fine pa¬ 
pers and the bleached kmft BCT papers sub¬ 
categories. Revision of the method also re¬ 
sulted in a change In the definition of the 
two subealegartes to Include market pulp 
as one of the products. 

33. Ono eommenter stated that the Agency 
has used treatment systems employed at 
Southern milla In determining BPCTCA ef¬ 
fluent limitation* but foiled to consider the 
Increased costa and economic impact for 
mill* located in Northern location* of 
achieving the limitations. 

The effluent limitation* were boned upon 
milla located in both tbo North and South 
and can be achieved through use of BPC 
TO A. The Agency has carefully considered 
coeU and economic impact* for mill* lo¬ 
cated in Northern climate*. Activated sludge 
treatment systems were identified as BPC 
TCA for mills located In Northern climates 
and appropriate coaia have been Included 
In the Development Document and in the 
economic Impact analysis It should again 
be emphasised that the Agency t* not re¬ 
quiring mills to in*tall a specific type of 
treatment system but ha* identified a type 
of treatment system capable of achieving the 
effluent limitations and one that may be used 
to establish costs and aa*efls the economic 
Impact. Depending upon the specific mill 
situation, other type* of treatment may be 
more desirable and less expensive, such as 
a three day modified activated sludge system 
or an aerated stabilization pond with very 
long detention time*. Relative costa of Al¬ 
ternative treatment systems are presented in 
Section V7II of the Development Document 

34. Two eommenter* felt that the BOD.? 
raw waste load of 56 pound* per ton for the 
ground wood thermo-me chan I cal subcategory 
waa low In view of recent data from mlil 
041. The common tern contended that the 
data from mill 041 show that BOD5 levels 
are In the range of 00 to 100 pound* per ton 
and I he rnmmenwrs suggested that EPA 
take the hither raw waste load into ac¬ 
count. In addition, one of the eommenter?) 
>.ug*e*ied that the grouudwood thermo-me¬ 
chanical Mibcatccorv be split Into two sub- 
categorlc* to take Into account the predicted 
lower raw waste loads from thermo-mechani¬ 
cal mill* producing newsprint such a* mill 
184. Data were provided for a pilot plant 
conducted at mill 184 which showed a BODS 
raw waste load of 65 pound* per ton 

The raw waste load for the ground wood 
thermo-mechanical subcategory has been 
revised based upon the actual operating data 
from mill 041 which U one of the two mills 
In the country producing 100ft thermo- 
mechanical pulp. The data from mill 041 
shows a raw waste BO Do of 78 pound* per 
ton rather than the 90 to 100 pound* sug¬ 
gested td be representative in the comments 
Data from the other mill, mill 028. shows 
substantially less BODS raw waste loads than 
for mill 041. The BOD5 raw waste losd for 
mill 028 is approximately 40 pounds per ton 
The subcategory raw waste load has been 
based upon mill 041 in order to conserva¬ 
tively take the process factors Into account 
The effluent limitation* have also been re¬ 
vised to reflect the higher raw waste loads 
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Sine* there arc presently no mills produc¬ 
ing newsprint from 100% thermo-mechanical 
pulping, It la considered more appropriate 
at this time to establish one subcategory 
based upon mill 041 which has a higher raw 
waste load than the predicted performance 
of mill 184 

35. One comment was received that sug- 
grated that the Agency reexamine the rela¬ 
tionships between raw waste loads and 
bleaching In the bleached graft subcategories. 
The com me nter felt that there is every rea¬ 
son to believe that pulp brightness can be 
correlated with yield and BOD load from 
the bleach plant. However, the comm©nter 
did point out that the correlation may be 
masked to some extent by other variables. 

The Agency has reviewed all available data 
with regard to waste loads generated within 
the bleach plant at bleached kraft mills As 
the commenter pointed out, the incremental 
Impacts of differences in bleaching are gen¬ 
erally masked by other more significant varia¬ 
bles within the mills. Most of the BOD that 
is generated during bleaching operations 
occurs In bleaching the unbleached pulp of 
brightness levels of 20 to 25 I % O. K.) up to 
brightness levels of about 76 to 80 (% G B.). 
Thus, since brightness levels of the products 
of bleached kraft mills are generally above 
80 i r : O. E). the relative differences in total 
raw waste BOD Are insignificant when in¬ 
creasing brightness levels above 80 (% G. E.)« 
In any event, the Agency believes that the 
present xubcategorlratlon does take into ac¬ 
count any differences in raw waste loads 
as a result of bleaching operations. The avail¬ 
able data show that dissolving kraft, market 
kraft, and krAft paper mills bleach to dif¬ 
ferent levels of brightness (I*., 90-02 (% 
O C.). 84 90. and 80 80. respectively!. Thus, 
the Agency believes that any effects of 
bleaching are taken Into account In the 
present subcategorlxatlon which establishes 
the bleached kraft dissolving pulp, the 
bleached kran market pulp, and the bleached 
kraft BCT and Fine Paper ■ubcategoriee 
These points are thoroughly dt«cu.**-ed in 
Section IV of the Development Document. 

30, One commenter suggested that the 
Agency use the T88 data for mills with post 
storage ponds which are measured between 
the aerated stabilization basin (ASB) and 
the post storage pond. 

The Agency does not believe that the AS Bo 
at these mills are representative of BPCTCA 
(see comment 31) and therefore, it would be 
inappropriate to use the TBS data measured 
between the A SB and the post storage pond 
The Agency believe* that It U more appro¬ 
priate to use TSS data from a mill with au 
ASB without post storage. The total biologi¬ 
cal treatment system Including both the ABB 
and the poet storage pond are BPCTCA at 
these mills and the ASB alone is not repre¬ 
sentative of BPCTCA 

37. One commenter was concerned Hint the 
production basts for mill 613 appeared to be 
the maximum seven days production rather 
than the annual average. The commenter 
also stated that there was no indication in 
the Development Document that the Agency 
gave any conslderat ion to demonstrated pro¬ 
duction capacity or committed growth in the 
calculation of the effluent limitations. 

The raw waste data for mill 613 have been 
rrvtHcd to retted the annual average produc¬ 
tion rate rather than the maximum aeveu 
days Tli© commeliter’s reference to demon¬ 
strated production capacity or committed 
growth would more appropriately be ad¬ 
dressed to the NPDE8 authority because de¬ 
velopment of the effluent limitation* uses 
actual production data for the period of time 
for which the waste water data are used. 

38, A number of commenter* were con¬ 
cerned that the data base was biased towards 
mills located In southern climates and that 
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because of better treatment efficiencies, this 
resulted in overly stringent limitations for 
mills in northern climates. 

The Agency has examined the location of 
mills Included In the data base U> determine 
if mills located In southern climates are 
achieving effluent qualities better than those 
In northern climate*. The results of the 
analyse* as shown In the Development Docu¬ 
ment allow that comparable effluent quali¬ 
ties are being achieved by mills in both loca¬ 
tions It should be pointed out that the type 
of biological treatment system upon which 
the limitations are based for mills in the 
northern climate* is different than for mills 
located in southern climates, since treatment 
systems can be designed to take into account 
the effects of temperature on biological treat¬ 
ment efficiencies. Design for temperature con¬ 
sideration* does not necessarily eliminate all 
impact* on treatment efficiencies, but the 
impacts can be minimized to the point where 
effluent variabilities for mills using treatment 
systems representative of BPCTCA are similar 
foe mills located In both northern and south¬ 
ern climate*. ’These points are demonstrated 
by a number of mill* in Northern climate* 
which are presently achieving the effluent 
limitations using the Identified technologies. 
See section Vll of the Development Docu¬ 
ment. 

39. Concern was expressed by one com¬ 
menter that the Agency ignored TSS levels 
as a basic factor in development of the 
imbcategorte*. The commenter stated that 
many of the technologies discussed In the 
Development Document were for the reduc¬ 
tion of TSS and that tills nhouid logically 
be a significant factor in subcategorlzatlon. 

Many of the technologies identified In the 
Development Document are for the reduc¬ 
tion of TSS as the commenter contends 
However, the two primary factor* of external 
treatment design are flow and BODS which 
were appropriately used as Uie primary bases 
for aubcategorization. Design considerations 
for raw waste TSS relate primarily to pri¬ 
mary treatment and sludge disposal since the 
TSS devtgn conslderat ion* of biological 
treatment are more related to the raw waste 
BOD (due to generation of biological sus¬ 
pended solids) than to the raw waste TSS 
Therefore, raw waste TSS i* not as critical 
a factor as Mow and BODS. 

40. One commenter felt Dial chemical ad¬ 
dition in secondary clarifier* in order to Im¬ 
prove suspended solid* removal should be 
included a* * neeesaarv component of BPC 
TCA 

BPCTCA has been Identified by the Agency 
to include commonly practiced Internal con¬ 
trols. primary treatment, and biological 
treatment. The biological treatment portion 
of BPCTCA includes design and operating 
provisions foe suspended solids removal The 
effluent limitations are based upon well de¬ 
signed and operated aerated stabilization 
basins and activated sludge systems without 
the ur© of chemical addition in secondary 
clarifiers. This Is not to say. however, that 
chemical addition in secondary clarifiers l* 
not an available alternative technology which 
can be used to achieve the effluent limita¬ 
tion*. Mills may choose to add chemicals to 
their secondary clarifier* to Improve TSS 
(and BOD5) removal in order to make up 
for some design and operating deficiency In 
some other part of their treatment system 
which result* In high TSS level* In the final 
effluent* 

41. One commenter stated that the effluent 
limitation* for the non-Integra ted tissue sub- 
category* appear to be achievable with the 
Agency identified technology but that the 
explanation of bow the actual limitation* 
were determined was somewhat confusing. 
The commenter suggested that the precise 
methodology employed by the Agency be 
clarified. 


The explanation of the method used In 
determining the effluent limitations for the 
nou-Integra ted tissue subcategory haa been 
revised to show how the effluent limitations 
were determined 

42. One comment was received that stated 
that EPA should exam!no the Impact on pro¬ 
duction and raw waste load of using cull 
log* and sawdust. The commenter con¬ 
tended that the use of an annual average pro¬ 
duction would not properly describe the 
impact on raw waste load during times when 
large percentages of a mill's wood supply 
were ctill logs amt sawdust due to the lesser 
yields and higher waste load*. The comment¬ 
er suggested that defining production a* 
the maximum seven day* of mill capacity 
would properly address the alledged prob¬ 
lem. 

The Agency believe* that defining pro¬ 
duction o* the annual average is entirely 
appropriate since the effluent limitations 
are based upon annual average production 
data. Issuance of NPDES permits based on 
maximum seven days of production using 
effluent limitations which are based upon 
annual average production would be incon¬ 
sistent. Regarding the impact of cull logs 
and sawdust on production and raw waste 
loads, these items are included in the data 
base and any impacts arc more than taken 
into account in the use of maximum 30 
days and maximum day variability factor* 
which were developed from actual mill data 
Included in ihe data base. It should be noted 
that no specific data were submitted on the 
Impacts of cull logs or sawdust. 

43. The comment was made that off-the- 
machinc production doe* not necessarily 
reflect production on any particular day 
since it doe* not take Into eonAtdcraifcm trim 
and rumi&h that are in various parts of 
the system a* storage. 

The Agency agrees with the commenter 
but feeL* that it t* relatively unimportant 
when using annual average production since 
any particular day of production Is included 
in the long term average. 

44. One commenter stated that zinc hy¬ 
dro* ulflt© bleaches to a higher brightness 
level than sodium hydrosulfite and In order 
to achieve the name brightness level* more 
sodium hydrosulflte Is required The com¬ 
menter was concerned because sodium hydro¬ 
sulflte cost* more and the Agency did not 
include such costs in the Development Docu¬ 
ment. 

The zinc effluent limitations were revised 
and are now based upon chemical coagula¬ 
tion, fluctuation and sedimentation ol waste 
waters from milts using zinc hydmsulfit© 
In the bleaching process. As a result, the 
zinc limitations were made less stringent 
Costs of achieving the effluent limitation* 
were determined and are included In Sec- 
turn VIII of the Development Document 
After consideration of these cost* In the eco¬ 
nomic impact analynlft. It wa* determined 
that the conclusions were unaffected. 

45 One commenter was concerned that 
the TSS limitation* were overly stringent 
since the system* that he hod Investigated 
discharged TSS levet* of 50 mg/I to 80 mg I 
on many days using secondary clarifier over¬ 
flow rate* a* low a* 300 gpd/sq. ft. 

The TSS effluent limitations arc based 
upon annual average T88 levels of approxi¬ 
mately 50 mg/1. The maximum day limita¬ 
tion* were determined by multiplying the 
anmiAl average TSS level by the dally maxi¬ 
mum TSS variability factor which Is 3.38. 
Using 50 mg/1 aa an example of the TSS 
annual average, the daily maximum limita¬ 
tion would be booed upon 109 mg/1 which I* 
well above the 60 to 80 level mg/I with 
which Uie oommenter la concerned 

40. A number of comment* were received 
that were concerned with the selection of 
BOD5. TBS, ammonia, vine, and pH as signifi¬ 
cant pollutant parameters. In addition. 
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jvcr.U cooimeatar, v.vtcJ that -epft a'c xub- 
categorir* should bo cstubltohod for mill* 
discharging to marine water* or Into lan e 
»h idle* of water. The comment*™ suggested 
i U BPCTCA for the** mills would be pri¬ 
mary treatment and deep water outfall*. 
Doth of these concerns were considered by 
vc Agency prior to publishing the Interim 
anal regulations, and response** to there com- 
mont* are contained In Uw preamble to those 
regulations It can be again pointed out that 
section VI of the Development Document 
present* the rationale for delect Ion of eatii 
of the pollutant parameters. 

47. One oummenter suggested that mill 
closure* were underestimated because aver¬ 
age cost of compliance estimates were used 
and coats are rccogtitacd to vary substantially 
fur Individual mill*. 

The "average co*t“ approach wan n»t used 
to Identify or swwsa the Impact of pollution 
abatement cost on poeatble closure candi¬ 
date*. The “average" or cost model approach 
was used solely to derive and aggregate the 
cost of compliance for (a) subrategorie* and 
<b) the total Industry. 

Closure candidates were Ideutlflrd on the 
basis of mill capacity and type and extent 
of In-place facilities for effluent treatment 
Officials In these plant* were interviewed by 
telephone, and from the information ob¬ 
tained phis process data, the costs and the 
resultant economic impact of achieving the 
diluent limitations were determined. 81te- 
Kpeclllc conditions were considered In de¬ 
veloping the economic assessment of the 
closure candidates Thus, closures were not 
underestimated because site-specific condi¬ 
tions were taken into account in determin¬ 
ing the number of potential closure* which 
would result from application of the regu¬ 
lation* 

49 Several oommenter* noted tliat land 
costs were excluded from the average coat 
of compliance estimates and therefore con¬ 
cluded that land coats were Ignored. 

Land costs have not been Ignored They 
were not included in the industry-wide esti¬ 
mates because: (I) they are extremely vari¬ 
able. (2) many Arms already own the land 
and do not face out-of-pocket coats, and (3) 
they would total only about $05 million in¬ 
dustry-wide which l* leas than 1 percent of 
the total capital requirement for water pol¬ 
lution control. Availability of land for treat¬ 
ment technologic* was considered In assess¬ 
ing a closure candidate. 

40 Some comments noted that specific as¬ 
sumption* In the cost of compliance esti¬ 
mates were unrealistic and resulted In an 
underestimate of pollution control coats. 
More specifically, the commcntere were con¬ 
cerned that the costs of sludge disposal were 
baaed upon land disposal which is le*s costly 
than sludge incineration which may have to 
be used by a number of mills. 

It is true that the Development Document 
Assumes land disposal of sludge and that the 
capital and operating oosts foT compliance 
would be greater for an Individual mill if It 
were required to employ the incineration 
technique for sludge disposal. However. It 
appears that separate sludge incineration 
will only be used by a few mills. If any at all. 
and thereby, the overall cost to the Industry 
la not significantly changed. 

GO. Several com men tern criticised the basic 
methodology used In the economic report. 
The ooimncnteni contended that lire report 
failed to recognize that firms ponaess limited 
capital resources and that pollution control 
investment will result in cither slower ca¬ 
pacity growth or Increases in price* (and 
profits) in order to replenish available in¬ 
vestment funds. The commonteni concluded 
that the economic analysis Ignored the im¬ 
pact of qoUutlon control expenditure* on 


potential capacity «t . iiage oc capital 
availability 

The concept Unit the po<ii of Investment 
funds is fixed and that pollution control 
coats force a substitution from capital ex¬ 
pansion investment is Incorrect within the 
context of accepted economic theory. Firm* 
can raise funds in capital markets and do 
not have to rely on price Increase* to re¬ 
plenish capital funds spent on pollution 
control. According to economic principles, 
pollution control should induce price in¬ 
creases which ore sufficient to maintain on 
adequate return on investment An adequate 
return Is measured by the weighted cost 
of capital for debt and equity fur the pulp 
and paper Industry. The eat finale of long 
term price impacts v.w computed In this 
manner. 

Nevertheless, the ccoiumlc analysis ex¬ 
plicitly studied whether effluent limitations 
would lead to shortage-induced price In¬ 
creases by comparing future supply and de¬ 
mand and the effect of pollution control on 
supply. .Supply wae e.itlmated by adding to 
existing capacity the announced capacity ex¬ 
pansion* on reported by the American Paper 
Institute and deducting estimated capacity 
lost through mill closure* due to pollution 
control snd other factum. Therefore, the ef¬ 
fect of pollution control In contributing to 
shortages Is directly considered by deducting 
mill closures. It Is Indirectly considered to 
the extent that an non need capacity expan¬ 
sions are mode with recognition of the firm*' 
priority capital commitments to pollution 
control requirements 

61. One com men tor criticised the e'o- 
tiomic analysis for excluding an analysts of 
secondary Impact* of pollution control. In 
particular, the argument wo* made that 
intermediary paper distributor* will retain 
historic profit margins on sales anil there¬ 
fore. the increase in final prices will become 
a multiple of pollution control costs to the 
manufacturer of paper, 

The assumption that profit margins at 
Intermediary levels will remain fixed t* un¬ 
supported. Under conventional assumption* 
used in economic analyst* (l.e.. profit maxi¬ 
mization and no entry barriers), ccouumic 
theory suggests that the constant profit 
margin mwuimpUoti Is false with regard to 
both the short run and long run. In the 
long run, prices adjust to changing invest¬ 
ment. operating, and materials costa. How¬ 
ever. any price paw-on at the primary 
level of paper production doe* not gen¬ 
erally affect Investment requirements or 
operating costa Intermediary dealer*' price* 
are increased to a minor extent by pollu¬ 
tion control induced price increase* on the 
product held in inventory and by the In¬ 
creased price of paper at the primary level. 
However, even taking these factors Into ac¬ 
count. long run price increase* will increase 
proportionately loot for intermediary deal¬ 
ers than for the primary manufacturer of 
paper. In the short run. the supply curve or 
marginal cost is only affected by the in¬ 
crease In the price of paper and the inter¬ 
mediary dealer could pas* this amount 
along at most. Therefore, the extent of 
secondary impact* for both the short and 
long run analysis are teea than the primary 
impacts. Since tlio primary price impact* 
were not significant, and because the pri¬ 
mary Impact* provided an upper bound, a 
detailed analyst* of secondary effect* was 
not necessary. 

52 Some comm enters were concerned that 
the amortization of capital costs at the 
rate of 15% as prmented in the Develop¬ 
ment Document underestimated common 
thresholds for investment decisions in the 
Industry. 

The amortization rate of capital coats as 
presented in the Development Document 


He, 15'.) was used only for Illustrative 
purposes in determining annual cost*. The 
economic Impact analysis used a rate of 
1241% because It won determined to be ap¬ 
propriate ax discussed below. For the long 
run price Impact*, it was assumed that the 
industry would require between !0'£ and 
12?* return on investment after taxes 
Thc*e figures approximate the average c<*i 
of capital to the pulp and paper industry. 
The estimate of price Impact* In the short 
run by thr full coat paiin-on method u=ed 
a IC year depreciation life and a 10? inter¬ 
est rate which yields a capital recovery 
factor of 12.fi ; on capital charge*. Thr life 
of pollution control equipment t* generally 
gtenter than 19 year* (See KoonomP Im¬ 
pact Altai y * la). 

58 Several comment* suggested that ero- 
nomic Impact* were underestimated bfcm e 
the cost of B8L recovery was excluded 

The capital oost of SSL recovery wae ex¬ 
cluded from the industry-wide cost of com¬ 
pliance estimate* because operating savings 
from such an investment can nearly justify 
the investment on economic grounds alone. 
Biuce the capital cost* and operating am) 
maintenance costa are nearly covered by the 
operating benefits (chemtcnl and heat re¬ 
covery) iSoe Section VIII of the Develon- 
meat Document) and since there are ao few 
mills involved relative to other types of mill a 
competing In the some product market* any 
costa wmld have a negligible Impart on the 
1 rodticl market. In terms of the ccon ^role 
impart anal y* Is, the screening procedure for 
plant closing* paid particular attention to 
whether a nilll had installed, SSL recover* 
Therefore, SSL recovery was explicitly con¬ 
sidered In the analysis. 

54. A number of commentem stated Unt 
the economic Inn act may have been under¬ 
stated because the costs in the Development 
Document appeared to be understated The 
coituncntars cited several recent mill experi¬ 
ence* with equipment purchase*, in enur’tid¬ 
ing that the costs were low. 

The Agency has carefully examined the 
bsals for the costs presented in the Develop¬ 
ment Document and boa concluded that the 
costs are accurate In a number of caser 
costa have been revised reflecting such 
things as revisions In the coats of sludge dis¬ 
posal (it. Inclusion of the operation of the 
sludge disposal site), addition of IS-; of 
capital investment for taxes and Insurance, 
revisions In xtibcntegnry raw waste loads and 
effluent limitation*, and revisions In the Hat 
of internal control measures Included In the 
BPCTCA costs. The costs were examined in 
term* of economic Impact and the conclu¬ 
sion* of the economic Impact analysis 
reached for the Interim final regulations 
were unchanged. The costs were developed 
using June 1074 prices and were fur various 
alee model plant* within each subcategory, 
and it Is not expected that these model 
plant* would precisely fit the comm enters* 
milt* so that direct price comparison* could 
be made and especially If the commenteiV 
price* are more recent than the June 1074 
prices <le- the commentem price* should be 
adjusted to Jun* 1974 prices vising appropri¬ 
ate cost indices). 

The Agency finding that the basis for the 
costs are accurate 1* supported by finding* 
of the National Commission on Water Qual¬ 
ity (NCWQ). Using the costa In the Develop¬ 
ment. the economic Impact analysis conclud¬ 
ed that compliance with BPCTCA would cost 
$2 28 billion for capital expenditures and 
$250 million for operating and maintenance 
The NCWQ through an independent contrac¬ 
tor estimated that compliance with BPCTCA 
would cost $2 19 billion for capital and $140 
million for operating and maintenance costa 

60. Several comments noted that the mac¬ 
roeconomic forecast included a recession in 
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1978 and may have therefore underestimated, 
capacity shortage* by underoeUmattng de¬ 
mand 

The eoanomto Impact etudy used a wire- 
cut or national economic activity prepared 
by Chaw Econometric Awoolatm. Inc . which 
included the oaaumption of a recession in 
1978. The analysis also utilized more opti¬ 
mistic forecasts of national economic activ¬ 
ity. On the basis of further studies using 
these optimistic forecasts and thus assum¬ 
ing high demand for product. It was deter¬ 
mined that (even after subtracting loos In 
capacity from mill closures) no significant 
capacity shortages could be Identified. 

56. One common ter was concerned that the 
BPCTCA TS8 effluent limitations were ab¬ 
normally high, especially In the dissolving 
sulfite subcategory. The common ter stated 
that at least one mill may he able to achieve 
the T8S effluent limitations while improperly 
operating the mill** treatment facilities by 
operations such as the following: (11 solids 
are not removed in the final clarifier to de¬ 
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sign levels (Lt.. Improper operation of the 
clarifier allowing the solids to be discharged 
over the weirs rather than being settled and 
removed with the sludge) or (2) solids are 
removed in the clarifier and then are rein¬ 
jected bach into the final effluent The ootn- 
mrTiter felt that allowing pollutants to be 
discharged by euch typee of Improper treat¬ 
ment facility operations was contrary to the 
concept of best practicable control tech¬ 
nology currently available. The common ter 
suggested that either the T88 limitations 
should be made more stringent or that a 
settleable solids limitation of lfi mlUUlter 
per liter be established In addition Id the 
TSS limitations. 

The Agency lies determined the effluent 
limitations based upon all available data 
from mills properly operating treatment 
facilities representative of the beet practi¬ 
cable control technology currently arallahte. 
Zt l» emphasised that the determined effluent 
limitation* are minimum levels of oontroi 


and more stringent limitations can be estab¬ 
lished In KPDE8 permits. 

The Agency concur* with the ootnmenief 
in that improper treatment facility opera¬ 
tions are contrary to the Intent of Oongreas 
in establishing the beet practicable oontroi 
technology currently available. Certainly, 
treatment faculties should be operated such 
that pollutants are removed to the maximum 
efficiency and that poUutants. once removed, 
should not be allowed to be reintroduced 
Into the final effluent. It should be pointed 
out that most NPDE9 permits contain re¬ 
quire menu that waste water treatment facu¬ 
lties are to be operated at maximum effi¬ 
ciency at all times. 

While establishment of setUeable aolkU 
effluent limitations In the regulations Is not 
appropriate at this time, the Agency feels 
that requirements for eettleabte soli ds 11ml - 
tations of 1.0 milliliter per liter In NPOTfl 
permits would be proper In such oases. 

(PR Doc 77-477 riled l-*-T7;8:4S am] 











KOttAl MGISTM. VOL 4«. HO. 4-OWHDAr. IAMUAIV «. 1477 







THURSDAY, JANUARY 6, 1977 

PART V 



CONSUMER 
PRODUCT SAFETY 
COMMISSION 




(DP 



ARCHITECTURAL 
GLAZING MATERIALS 


Establishment of Safety Standards 






1128 


RULES AND REGULATIONS 


Till® 16—Commercial Practices 

CHAPTER II—CONSUMER PROOOCT 
SAFETY COMMISSION 

PART 1201—SAFETY STANDARO FOR 
ARCHITECTURAL GLAZING MATERIALS 

Establishment of Standard 

Ill this document, the Consumer Prod* 
net Safety Commission tomes a consumer 
product safety standard for arc hitect 
tural ft lazing materials (16 CFR Part 
1201). effective July 6, 1977 accept for 
wired glass used in doors or other assem¬ 
blies to retard the passage of Are where 
such doors or other assemblies are re¬ 
quired by a federal, state, local or munic¬ 
ipal fire ordinance, for which the stand¬ 
ard is effective January 6, 1980. as pro¬ 
vided In | 1201.7 of this Part 1201. The 
.standard Is Intended to reduce the un¬ 
reasonable risks of Injury associated witli 
architectural glazing materials by en¬ 
suring that the glazing materials used in 
certain architectural products cither do 
not break when impacted with a certain 
energy, or break with characteristics 
that are less likely than other glazing 
materials to present an unreasonable risk 
of Injury. 

The injuries this standard is designed 
to reduce or eliminate are as follows: 

A. Lacerations, contusion*, abrasions, 
and other Injury or death resulting from 
walking or running into glazed doors or 
sliding glass doors believed to be open 
or glazed panels mistaken as a means 
of ingress or egress, or pushing against 
glazing material in doors or glazed panels 
in an attempt to open a door. 

B Lacerations, contusions, abrasions, 
and other injury or death resulting from 
accidentally failing into or through glaz¬ 
ing material In doors, sliding glass doors, 
glazed paneLs bathtub doors and en¬ 
closures and shower doors and en¬ 
closures. 

C. Lacerations, contusions, abrasions, 
and other Injury or death resulting from 
the act of Installing, replacing, storing 
or otherwise manipulating glazing ma¬ 
terial In doors, sliding glass doors, glazed 
panels, bathtub doors and enclosures and 
shower doors and enclosures, or from 
broken glass in doors, sliding glass doors, 
glazed panels, bathtub doors and en¬ 
closures and shower doors and en¬ 
closures. 

Copies of all the documents, data. In¬ 
formation relative to the original peti¬ 
tion for a standard, the Commission’s 
decisions thereon and other materials 
reviewed and considered by the Commis¬ 
sion and/or the staff, in connection with 
the development of the proposed stand¬ 
ard and the final standard, or otherwise 
mentioned in this notice are available 
for public inspection in the Office of 
the Secretary, 1111 18th Street, N.W., 
3rd Floor. Washington, D.C. 20207 

I, Background 

On June 20.1973. the Consumer Gaiety 
Glazing Committee (CSOC) petitioned 
the Commission under section 10 of the 
Consumer Product Safety Act (16 U-S.C. 
2059) (hereinafter referred to an CPSA 
or act) to commence a proceeding for the 


development of a consumer product safe¬ 
ty standard to address the hazards asso¬ 
ciated with architectural glass. CSGC is 
un ad hoc group of Industry, labor and 
general interest groups initially formed 
In 1968 for the purpose of drafting and 
lobbying for passage of a Model Safety 
Glazing bill in the various states. 

On November 1, 1973. the Commission 
granted the CSOC’s petition on the basis 
of information submitted by CSGC. con¬ 
sideration of injury data reported by the 
National Electronic Injury Surveillance 
System » NEISS>, and review of data and 
information gathered by the National 
Commission on Product Safety. 

Thereafter, the Commission com¬ 
menced a proceeding under section 7 of 
the act 1 15 U.8.C. 2056) to develop a 
consumer product safety standard ap¬ 
plicable to architectural glass by pub¬ 
lishing a notice in the Federal Register 
of May 28. 1974 <39 FR 18502). In the 
proceedings prior to publication by the 
Commission In the Federal Register of 
the proposed standard on February 11. 
1976 (41 FR 6178*, the product covered 
by the standard was referred to as “ar¬ 
chitectural glass". Commencing with the 
publication of the proposed standard, the 
designation of the product was changed 
to "architectural glazing materials". The 
change was made because the term 
"architectural glazing materials" in¬ 
cludes materials that may consist in 
wliole or in part of materials other than 
glass. As indicated in the notice of pro¬ 
ceeding. the Commission had intended 
the standard to cover glass and non-glass 
glazing materials. 

In the notice of proceeding, the Com¬ 
mission preliminarily determined <1> 
that hazards associated with architec¬ 
tural glass present unreasonable risks of 
injury or death and (2) that one or more 
consumer product safety standards are 
necessary to eliminate or reduce those 
unreasonable risks of injury. The notice 
included an invitation to Interested per¬ 
sons to submit offers to develop a recom¬ 
mended safety standard, or to submit an 
existing standard as a proposed product 
safety standard. 

Four offers were received and two ex¬ 
isting voluntary standards were sub¬ 
mitted in response to the notice of pro¬ 
ceeding. In the Federal Register of Au¬ 
gust 21. 1974 (39 FR 30191), the Com¬ 
mission announced its acceptance of a 
CSGC offer to develop a recommended 
standard. CSGC submitted a recom¬ 
mended standard to the Commission on 
January 24. 1975. 

On February 11. 1976, the Commission 
published a proposed standard in the 
Federal Register (41 FR 6178) for pub¬ 
lic comment in accordance with sections 
7 and 9 of the CPSA (15 U.3.C. 2056 and 
2058 >. The proposed standard was de¬ 
signed to reduce or eliminate the unrea¬ 
sonable risks of injury associated witli 
architectural glazing materials by ensur¬ 
ing that the glazing materials used in 
certain architectural products either do 
not break when Impacted with a certain 
energy or break with characteristics that 
are less likely than other glazing ma¬ 
terials to cause an unreasonable risk of 


injury. The proposed standard is basi¬ 
cally the standard which wtui recom¬ 
mended by CSGC with certain revisions, 
additions, and deletions made by the 
Commission's staff in response to direc¬ 
tion by the Commission. 

A more complete discussion of the 
Commission's consideration of the CSGC 
recommendiKi standard, the rationale for 
the changes made in that standard and 
a description o! the provisions of the 
proposed standard were set forth in the 
preamble of the proposal of February 11. 
1976. A discussion of the preliminary de¬ 
termination of unreasonable risk associ¬ 
ated with architectural glazing mate¬ 
rials, and a discussion of the technical 
rationale which formed the basis for the 
Commission’s proposal of the standard 
were also set forth In that preamble. 

In the Federal Register of Apnl 15. 
1976 <41 FR 15873), the Commission an¬ 
nounced the extension of the period by 
60 days, or until June 11. 1976. in which 
It must either issue a final consumer 
product safety standard for architectural 
glazing materials, or withdraw the no¬ 
tice of proceeding. In the Federal Reg¬ 
ister of July 7. 1976 (41 FR 27952», the 
Commission announced a further exten¬ 
sion of this period until December 1. 
1976. due to the complexity and variety 
of the technical issues raised in the pub¬ 
lic record requiring staff review und 
analysis. 

IT Description or tue Standard 

The standard, 16 CFR Part 1201 pub¬ 
lished below, prescribes safety require¬ 
ments for glazing materials manufac¬ 
tured after its effective date for use in 
storm doors or combination doors, doors 
used for human passage <both exterior 
and interior). shower and bathtub doors 
and enclosures, certain glazed panels, 
and sliding or patio-type doors. The 
standard also requires that the archi¬ 
tectural products enumerated above 
which Incorporate glazing materials and 
which are manufactured after the effec¬ 
tive date of the standard be constructed 
with glazing materials that meet the re¬ 
quirements of the standard. Thus, the 
glazing materials and architectural 
products Incorporating those glazing 
materials manufactured after the effec¬ 
tive date of the standard must meet the 
requirements of the standard. 

While the standard issued below pre¬ 
scribes a test method to determine 
whether glazing materials subject to the 
standard meet the requirements of the 
standard, the standard itself does not re¬ 
quire that a manufacturer test any glaz¬ 
ing materials or products subject to the 
standard. Manufacturers of glazing 
material, however, arc required to per¬ 
form testing under section 14 of the Con¬ 
sumer Product Safety Act (15 U.8.C 
2063) which prescribes certification re¬ 
quirements. The Commission will estab¬ 
lish regulations regarding certification 
by a separate rulemaking proceeding 
However, the Commission Intends to use 
the test procedures set forth In the 
standard issued below to determine 
whether materials and products subject 
to the standard meet the requirement* 
of the standard. 
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The standard is designed lor resi¬ 
dential and certain nonresident ial appli¬ 
cations. It does not cover glazing mate¬ 
rials used in the manufacture and con¬ 
struction of architectural products not 
identified in the standard such as (but 
not necessarily restricted to> prime win¬ 
dows and storm windows. 

After the effective date of the stand¬ 
ard. no person shall manufacture for 
sale, offer for sale, distribute In com¬ 
merce or import into the United States 
• lazing material or the enumerated 
products incorporating glazing materials 
subject to the standard which do not 
comply with the requirements of the 
standard. 

For purposes of this standard, fabrica¬ 
tors (persons who assemble or otherwise 
incorporate glazing materials into the 
architectural products identified) are 
considered to be manufacturers as de¬ 
fined in § 1201.2(a) (15) and <16> of the 
standard and sections 3(a) (4) and 3(a) 
(8) of the act (15 U.8.C. 2052<a) (4) and 
(a)(8)). Distributors and retailers of 
glazing materials (including persons cut¬ 
ting glazing materials to size) are also 
subject to the standard. The effective 
date for the standard is July 6. 1977. ex¬ 
cept for wired glass used in doors or other 
assemblies to retard the passage of fire, 
where such doors or other assemblies arc 
required by a federal, state, local or 
municipal fire ordinance, for w f hich the 
standard is effective January 6. 1980 as 
provided in I 1201.7 of this Part 1201. 

The standard. Part 1201 below, is 
designed to reduce or eliminate the un¬ 
reasonable risks of injury associated 
with architectural glazing materials by 
ensuring that the glazing materials used 
in certain architectural products either 
do not break when impacted with a cer¬ 
tain energy or break with characteristics 
that are less likely than other glazing 
materials to present an unreasonable risk 
of injury. The standard is basically the 
tandard which was proposed by the 
Commission with certain revisions, addi¬ 
tions. and deletions made in response to 
the comments submitted on the proposal 
by Interested persons. The major provi¬ 
sions of Part 1201. and the principal dif¬ 
ferences from the proposed standard are 
described below. The Commission pro¬ 
vides further explanations for the 
changes and addresses comments on the 
proposed standard under Section III of 
the preamble entitled “Response to the 
Proposal.** 

A. Impact tests. In I 1201.2 of the 
standard, affected products are defined 
and divided Into two categories accord¬ 
ing to the expectation of w’hether In nor¬ 
mal use or during reasonably foreseeable 
misuse they will be subjected to high 
energy or low energy impact and whether 
it is likely that an individual’s full body 
will be involved in the impact. Included 
in the final standard is a revision in the 
definition of Category I and Category II 
doors and glazed panels. The dividing 
line is now 9 square feet rather than 6 
•square feet. (5 1201.2(a) <3> and (4) 
belowi. Section 1201.4(d)(1) describes 
the impact tests for both categories. The 
requirements for Impact kinetic energy 
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of 150 foot pounds for Category I prod¬ 
uct! (impact from a drop height of 18 
inches) and 400 foot pounds for Category 
n products (impact from drop height of 
48 inches) have been retained in the 
final standard. 

B. Breakage characteristics. The 
standard, at I 1201.4(e) (1). provides that 
glazing materials when impacted as re¬ 
quired must either not break, or break 
with one of a series of alternative ac¬ 
ceptable breakage characteristics. These 
breakage characteristics are similar to 
the ones proposed, but have been revised 
as described below. 

1. For reasons detailed in Section IH 
(C) (2) (a) (3) of this preamble. §1201.4 
<e> (1) (i». which describes a criterion for 
passing the impact test, has been revised 
to specify the period of time that a sphere 
should remain on the glazing material 
after it has been placed In a horizontal 
position. 

2. Also for reasons detailed In 8ection 
m<0 (2) <©) (2) of this preamble, 
§ 1201.4(e) (1) (11). which describes a 
criterion for passing the impact test, has 
been revised by deleting the term “crack 
free” and by adding a definition of the 
term “particle” for purposes of this sec¬ 
tion. The purpose of these changes is to 
require that large shards having cracks 
that terminate in the shard be considered 
in determining the 10 largest pieces to 
be selected. 

3. The standard does not require, as a 
criterion for passing the impact test, that 
glazing meet an included angle criterion. 
The Commission’s position on this mat¬ 
ter is further detailed in section III (C) 
(2nd) of this preamble. 

C. Environmental durability tests. Sec¬ 
tion 1201.4(a)(2) of the standard re¬ 
quires that accelerated or simulated 
weathering tests be conducted to ensure 
environmental durability of the glazing 
materials. 

1. Section 1201.4(d) (2) (i) of the pro¬ 
posed standard specified a boil test pro¬ 
cedure which included a first soak and a 
second soak «immersion) of test speci¬ 
mens. This requirement has been re¬ 
tained in that section of the final stand¬ 
ard since the standard sets forth the 
manner in which the Commission will 
test for compliance with the standard. 
The first soak may be made optional for 
manufacturers of glazing materials in the 
Commission’s certification testing pro¬ 
gram which will be published in another 
document. This is further discussed in 
part III*CM3) (a> (1» of this preamble. 

2. Section 1201.4(b)(3) (U' regarding 
the simulated weathering test has been 
revised to eliminate the use of the car¬ 
bon arc test equipment and to specify the 
type of xenon arc test equipment that 
will be used by the Commission to deter¬ 
mine compliance with the standard. This 
is also further discussed in part IIKC) 

< 3) (a M 2» of this preamble. 

D. Glazed panel definition . The defini¬ 
tion of “glazed panel” Included in 
If 12012(a) (10) (!) and 1201»a> <10(il> of 
the standard has been revised to exclude 
transoms by restricting the definition of 
glazed panels to those ”* • • whose bot¬ 
tom edge is below the level of the top of 
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the door • • This addition clarifies 
that transoms and other glazed panels 
beginning above door level are not in¬ 
cluded within the standard. 

E. Exemptions to Part 1201 . Certain 
product exemptions to this Part 1201 
have been included In § 1201.1(c) of the 
standard. The rationales for such exemp¬ 
tions are detailed in section UK A) of 
this preamble. 

The Commission has deferred the ap¬ 
plicability of the standard to wired glass 
used In doors or other fire assemblies to 
retard the passage of fire where such 
doors or other assemblies are required by 
a federal state, local, or municipal fire 
ordinance for 2% years from the effec¬ 
tive date of the standard. A total exemp¬ 
tion from the requirements of the stand¬ 
ard has been provided for the louvers of 
Jalousie doors as that term is defined in 
§ 12012(a) (12). Non-complying glazing 
materials may be used in any door open¬ 
ing provided that a 3-inch diameter 
sphere cannot pass through the opening. 
This Part 1201 does not apply to the 
curved sidelights of revolving doors. Dec¬ 
orative leaded glass is excluded from the 
provisions of Port 1201 when no individ¬ 
ual pane is greater than 30 square inches 
in area. Commercial refrigerated glass 
cabinet doors are also exempted. The ba¬ 
sis for these exemptions is explained in 
section in (A) of this preamble. 

TIT. Response to the Proposal 

In response to the proposal of Feb¬ 
ruary 11, 1976, fifty-four written com¬ 
ments were received. In addition, a pro¬ 
ceeding to receive oral comments was 
held on March 8, 1976. at the offices of 
the Commission in Washington, D.C. 
Oral comments were made by represent¬ 
atives of eight organizations. The princi¬ 
pal Issues raised by the comments and 
the Commission’s conclusions thereon 
are set forth below. Significant revisions 
in the final standard resulting from the 
comments and/or Commission decisions 
are also discussed. 

In addition, eight individual con¬ 
sumers expressed their approval of the 
Commission’s action to increase the 
safety of architectural glazing materials 
and to reduce the number of injuries 
connected with architectural glazing 
products. One consumer expressed dis¬ 
approval of a testing standard and rec¬ 
ommended a labeling standard instead. 

A. Scope and application: exemptions. 
A number of comments were received re¬ 
lating to i 1201.1 u’hkh deals with the 
and application of tlip proposed 
standard and the ancillary 11201.2 set¬ 
ting forth definitions of terms used in 
the proposed standard. 

1. Glazed panels, a. PPG Industries 
commented on | 1201.2(a) (10) (iv)<B» 
of the standard which exempts from the 
standard panels that have a visual bar¬ 
rier in the form of a horizontal member 
such as a piece of framing or a per¬ 
manent chair rail of specified dimensions 
and location. PPG objected to this ex¬ 
emption on the grounds that this section 
docs not provide for an adequate physi¬ 
cal barrier. 

One of the modes of injury associated 
with glazed panels is that of the person 
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who walks or runs into the glased panel 
because he/shc faiLs to see the glazing 
and believes that the area is a passage¬ 
way—an open door. The standard Is de¬ 
signed to reduce or eliminate this mode 
of injury by providing for the use of a 
visual barrier when safety glazing is not 
used. Therefore, the Commission has not 
accepted the change recommended by 
PPG because the Commission does not 
intend the horizontal member to be a 
physical barrier. 

b The Federal Housing Administra¬ 
tion <FHA> of tiie Department of Hous¬ 
ing and Urban Development suggested in 
a comment that the Commission narrow 
the allowable range of heights for this 
visual barrier, i.e.. 18 to 36 Inches above 
the walking surface, because a single 
barrier at the 18 inch level might con¬ 
tribute to the severity of injury. 

The Commission agrees that a barrier 
at 18 inches may be ineffective as a visual 
barrier and. In addition, may present a 
hazard of tripping. The Commission, 
therefore, has raised the minimum level 
to 24 inches for this visual barrier. The 
new rsinge would continue to afford pro¬ 
tection to children as well as adults, as a 
visual barrier, while reducing the risk of 
tripping by adults. Therefore, the Com¬ 
mission has revised the definition of 
glazed panel as contained in I 1201.2<a> 
(lOMiv) (B> to exempt from coverage as 
glazed panels those panels In nonresi- 
dential buildings which are not adjacent 
to doors and which have horizontal mem¬ 
bers located between 24 and 36 Inches 
above the walking surface. 

FHA also suggested an exemption for 
glazed panels having a painted stripe or 
design as a visual barrier. However, point 
is not permanent and is easily omitted 
during construction or retrofit. There¬ 
fore. the request is denied. 

2. Window$ and transoms. The Flat 
Glass Marketing Association <PGMA > 
stated that there is no economic or em¬ 
pirical justification for. excluding win¬ 
dows from the scope of a standard and 
yet, including those window* and tran¬ 
soms which are close enough to a door to 
come within the definition of a glazed 
panel as contained in 11201.2<a>«io» of 
the standard. 

Only when a window falls within the 
definition of a glazed panel docs it come 
within the scope of the standard. The 
risks of injury associated with glazed 
panels include lacerations, contusions, 
abrasions, and other injuries and death 
resulting from walking or running into 
glazed panels mistaken as a means of in¬ 
gress or egress, pushing against glazed 
panels in an attempt to open a door (e.g.. 
when distracted while intending to open 
a door*. or accidentally’ falling into or 
through glazed panels. The risks of in¬ 
jury from windows in general are lacera¬ 
tions. contusions, abrasions and other 
Injuries and death resulting from falling 
against, opening, closing, washing or 
otherwise handling windows. 

When the window falls within the def¬ 
inition of glazed panel as used in this 
standard, it is associated with the risks 
of Injury from glazed panels as well as 


the risks of Injury’ associated with win¬ 
dow* In general. The purpose of Includ¬ 
ing such w indows in the standard is to 
address the risks of Injury associated 
with glazed panels and not windows in 
general. The Commission will continue 
to encourage further efforts to reduce in¬ 
juries associated with windows. The 
Commission will continue to review’ in¬ 
formation available concerning injuries 
associated with windows and the techno¬ 
logical practicability of developing a 
standard for that product and may. in 
the future if warranted, initiate a stand¬ 
ard development proceeding relative to 
windows. 

The comment on windows from FGMA 
appears to be based in part on the belief 
that the Commission intended that tran¬ 
soms be included within the scope of the 
proposed standard. Tills was not the 
Commission's intent The location of the 
customary’ above-the-door transom, 
usually more than 6 feet above the walk¬ 
ing surface, would generally forestall the 
specified risks of Injury associated with 
architectural glazing materials to which 
the proposed standard was addressed. In 
addition, there were no injuries relnted 
to transoms discovered In a review of 
the Commission’s investigative reports 
and a potential for injury does not ap¬ 
pear to exist. Thus, a transom whose 
bottom edge is above the top of the door 
is not Included in the standard. Accord¬ 
ingly. 55 1201.2(a) (10) (i) and 1201.2<a' 
<10Mil) have been revLsed to clarify that 
such transoms are excluded from the 
standard. 

3. Wired glass in fire assemblies. Com¬ 
ments relative to the treatment to be 
accorded glazing used in fire doors were 
submitted by CSOC: Doorllte Producers 
Association: Flat Glass Association of 
Japan; Chairman, Committee on Fire 
Doors and Window*, National Fire Pro¬ 
tection Association (NFPA): C-E Glass 
Co.; and the American Insurance Asso¬ 
ciation. They recommended, in effect, 
that wired glass used in Are doors be ex¬ 
empt from the provisions of the standard 
or. in the alternative, be tested at an 
impact level of 100 foot pounds or less 
rather than the 150 or 400 foot pounds 
levels established in 4 1201.4<d> (1 > of 
the standard 

For the most part, the glazing used 
in Are doors is S* inch wired glass. 
Several of the commentors stated, in 
effect, that virtually every federal, state 
and niuncipal Are code requires the use 
of wired glass, and that V% Inch wired 
glass is the only material currently man¬ 
ufactured that meets the requirements 
of such Are codes. The commentors 
stated that such gloss cannot now’ meet 
Uie requirements of the standard. 

The commentors indicated that the 
hazards of Injury by being struck by a 
door while it is being opened, or of death, 
personal Injury, and more extensive 
property damage by handicapping Arc 
fighting, outweigh the types of Injury to 
which the standard is addressed. Pre¬ 
sumably they believe that if wired glass 
for Are doors must comply with the 
standard, vision panels In Are doors 
would disappear, resulting in decreased 
safety to occupants and firefighters dur¬ 


ing a Are and increased door accidents 
during routine use of the building. 

At the public hearing, a representative 
of Die C-E Glass Co. advanced the pro¬ 
posal that should the Commission con¬ 
tinue to believe that wired glass should be 
included within the scope of the stand¬ 
ard. then the industry should be per¬ 
mitted sufficient time to develop the 
necessary technology for the production 
of glazing materials for use in fire doors 
which will meet the requirements of a 
standard. 

The Commission has investigated 
these comments. It recognizes that wired 
glass which is intended to retard the 
passage of fire ts often used in high 
risk locations where there is genuine po¬ 
tential for serious injury from the 
hazards the standard is designed to pre¬ 
vent. The Commission believes that wired 
glass intended for use in doors and other 
assemblies which will both retard the 
passage of fire and meet this standard 
can be developed. However, the Commis¬ 
sion does not have sufficient information 
to determine whether wired glass in¬ 
tended to retard the passage of fire and 
which would met Category I impact test 
requirements (specified in 4 112014(d) ) 
is available at this time. Consequently, 
for the reasons advanced by the corn- 
mentors. the Commission has decided 
for good cause and in the public Interest 
and safety to defer for year* from 
the effective date of the standard the 
effective date of the standard as to wired 
glass used in doors or other assemblies 
subject to this Part 1201 and used to 
retard the passage of fire, when such 
wired glass is required by federal, state, 
local or municipal Arc ordinance. A de¬ 
ferred effective date of 2% years from 
the overall effective date has been estab¬ 
lished in order to allow a period of time 
for the technological development of 
such materials, and additional time for 
fire codes to be amended in order that 
glazing materials meeting the require¬ 
ments of both the fire codes for retarding 
the (Message of fire and Category I of 
this standard might be readily manu¬ 
factured and marketed This deferred 
effective date is reflected in If 1201.l‘c> 
< 1) and 1201.7 of the final standard. 

Furthermore, the Commission has 
made a revision in the standard which 
should further assist in meeting the re¬ 
quirements of both fire codes and the 
standard. In the proposed standard, 
*120l.2<a> (3) and (4) established the 
dividing line between Category I and 
Category’ II doors, storm doors, and 
glazed panels at 6 square feet. Tims, de¬ 
pending on the size of the glazing ma¬ 
terial some products covered by this 
standard and required to retard the pas¬ 
sage of fire w’ould have been required to 
use glazing material meeting Category l 
requirements, whereas others would have 
been required to use glazing material 
meeting the more stringent Category’ H 
impact requirements (see I 1201.4 <d> 
<I>). For reasons which are more fully 
discussed In section HHB) of this pre¬ 
amble. the dividing line between Cate¬ 
gory’ I and Category n doors, storm door? 
and glazed panels has been revised from 
6 to 9 square feet. As a result of this 
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change. Are door*, as defined by the Na¬ 
tional Fire Protection Association stand¬ 
ard for flredoore and windows 'NFPA 80- 
1975*, would Tall within Category I re¬ 
quirements which are less stringent than 
Category II requirements. The Commis¬ 
sion believes that these changes continue 
to provide protection to the publk be¬ 
cause there is little. IX any, likelihood for 
full body impact with glazing material 
in doors and other assemblies intended 
to retard the passage of fire, which Is the 
hazard the impact levels of Category n 
are intended to address. 

4. Louvers of jalousie doors. The Ex¬ 
terior Home Products Manufacturers As¬ 
sociation, Karey Products Corporation, 
and The Perfect-Seal and Louvrc-Scal 
Corporations have requested an exemp¬ 
tion from the standard for the louvers 
of Jalousie door*. 

The operating louvers or vents in a 
lulousir door are genor&ily made of nn- 
nealed glass. Each louver is one of a se¬ 
ries of overlapping pieces of glazing ma - 
terlal designed to admit ventilation and 
light but exclude rain. The louvers have 
rounded edges which when opened point 
outward toward anyone approachlng the 
door. When closed, the louvers overlap 
one another. The louvers are operated by 
a crank and gear mechanism located on 
one side of the door, and proper closing 
of one louver against the other to ensure 
a weather tight seal is dependent upon 
the louvers being rigid and perfectly fiat. 

Annealed glass appears to be uniquely 
suited for use in the louvers of jalousie 
doors. There is some question whether 
t empered gloss can be used in louvers due 
to the possibility that such glass may 
warp when employed In sizes used in lou¬ 
vers. The use of laminated glass, whose 
edges allegedly* cannot be polished, could 
result in sharp and potentially hazardous 
edges. The use of laminated glass may 
also meet with a good deal of consumer 
resistance because the exposed Interlayer 
might be thought by many to be estheti- 
cally unsightly. It is also probable that 
organic-coated glass would be unsulted 
to tills form of usage because the adhe¬ 
sive bond would be exposed to the weath¬ 
er creating the possibility of delamina- 
tion. The practicability of mandating the 
use of plastics is undermined by the fact 
that plastics tend to lose visual clarity 
over a period of time through clouding or 
scratching. Some plastics also appear to 
be too flexible for louver use. 

The Commission estimates from its 
surveillance information that 226 inju¬ 
ries associated with Jalousie glass doors 
were treated in all hospital emergency 
rooms during 1975. There have been 
three in-depth investigations involving 
this product. Two of the injuries resulted 
from contact with the rough edge of the 
louver, while the third injury involved a 
person who punched the glass in anger 
and broke it. 

Further, the Exterior Home Products 
Manufacturers Association has esti¬ 
mated that to require jalousie doors to 
meet the requirements of the standard 
would increase the co6t of the product 
by 25 percent to 30 percent, a figure 
which the Commission believes is rea- 


RULES AND REGULATIONS 

b cm ably accurate based upon Its own 
economic analysis. In view of this in¬ 
formation. the Commission deter¬ 
mined to exempt the louvers of jalousie 
doors from the requirements of the 
standard. Accordingly. I 1201.1 <c)«2> of 
the standard reflects this exemption. In 
addition, the Commission has added a 
definition of jalousie door at I 1201.2'a > 

• 12 *. 

5. Exemptions for glazing materials in 
small openings. a. PPG Industries has 
requested on exemption from the stand¬ 
ard for glazing materials used in open¬ 
ings in doors through which a 3-Inch di¬ 
ameter sphere is unable to pass. PPO 
contends that a piece of glazing mate¬ 
rial this narrow could not possibly fall 
the impact test requirements of the 
standard (see 1 1201.4(e) • 1) <i>). 

The Commission agrees in principle 
that there arc certain size openings in 
doors in which glazing materials arc un¬ 
likely to present the hazards identified 
because it is unlikely that any part of a 
consumer's body is likely to impact such 
a small opening or. if it does, is unlikely 
to pass into such an opening. Therefore, 
the Commission has determined to per¬ 
mit tlie exemption as requested. Accord¬ 
ingly. i 1201.l«c> <3> of the standard has 
been added to reflect this exemption. 

b. Exterior Home Products Manufac¬ 
turers Association requested an exemp¬ 
tion for vertical lifccs or strip* which are 
6 inches or less In width and are used 
ns decorative strips in high fashion Jal¬ 
ousie doors. 

The Commission believes that open¬ 
ings in doors through which a 3 inch di¬ 
ameter sphere can pass present the in¬ 
jury potential which the standard has 
been designed to reduce or eliminate. 
Accordingly, this specific request for ex¬ 
emption is denied. However, as previ¬ 
ously indicated, the Commission has 
granted exemptions for louvers In jalou¬ 
sie doors and for any openings in a door 
tlirough which a # 3 inch diameter sphere 
cannot pass. 

6. Commercial refrigerated cabinet 
doors . Comments by Anthony's Manu¬ 
facturing Company. Inc. recommend 
that the proposed standard include with¬ 
in the scope of Its coverage glass doors 
of commercial refrigerated cabinets, 
typically used by consumers in food 
stores. 

The definition of glazed panel con¬ 
tained in 51201£<&> <10> <iii> of the 
standard, if read literally, could be in¬ 
terpreted to include these products when 
the doors are open. However, it was not 
the intent of the Commission to include 
such products within the scope of the 
standard. Therefore with that fact in 
mind and since the Commission is un¬ 
aware of any injury information us to 
these products, the Commission has de¬ 
termined to exempt commercial refrig¬ 
erated cabinet glass doors from the 
scope of the standard at this time. Ac¬ 
cordingly. 11201.1(c)(6) reflects this 
exemption. 

7. Garage doors. One commentor, Phe- 
nix Manufacturing Company, requested 
a clarification of g 1201.2(a) <7>, which 
defines doors, as to whether glazing ma¬ 
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terials wed in garage doors designed for 
vehicular passage are Included In the 
scope of the standard. 

The Commission intends that l 1201.2 
<a» «7> apply only to doors designed for 
human passage and therefore dot~ not 
apply to garage doors designed for ve¬ 
hicular passage. However, glazing mate¬ 
rials in doors of garages which are de¬ 
signed solely for human passage arc 
included In the scope of Part 1201. since 
such doors are associated with the same 
types of injury as other doors designed 
for human passage. The Commission be¬ 
lieves these explanations are clear in 
this standard and therefore has not 
changed the text os requested. 

8. Specialty products, a. PPG Indus¬ 
tries commented that certain specialty 
products, such us bullet rcsLstant glazing, 
would be covered by the standard, but 
are consistently overdesigned when com¬ 
pared with the impact test criteria. For 
example, bullet resistant glazing is pre¬ 
sumably so thick that it wiU consistently 
pass the impact test criteria 

PPO recommended that *12014<a’ 

<3> be amended to exempt these prod¬ 
ucts from certain tests If It can be dem¬ 
onstrated that the product is overde¬ 
signed for the characteristic in question. 

As stated earlier in the preamble, any 
obligation of a manufacturer to test 
glazing materials subject to the standard 
is created by provisions of section 14 of 
the Consumer Product Safety Act and 
any regulations thereunder prescribing a 
reasonable testing program which the 
Commission may issue. The Commission 
has stated its intention to begin a sepa¬ 
rate rulemaking proceeding to Issue regu¬ 
lations governing reasonable testing pro¬ 
grams for architectural glazing mate¬ 
rials subject to the standard. Provisions 
to exempt materials from some or nil of 
the requirements for testing, or to limit 
the amount of testing, will be addressed 
In a regulation governing testing pro¬ 
grams when it is published for public 
comment. 

b. A representative of The Association 
of Motion Picture and Television Pro¬ 
ducers. Inc. asked whether an exemption 
U being made for break-away glass in 
the making of motion pictures whore 
such glass is needed in connection with 
the filming of motion picture stories. 

Such glazing materials do not appear 
to be produced or distributed for sale to 
or for use or enjoyment of consumers, 
but are used only by employees of mo¬ 
tion picture producers. Therefore, such 
products do not appear to be consumer 
products and would not be covered by 
the standard. 

9. Curved glazed panels of revolving 
doors. One commentor. the Crane Ful- 
view r Glass Door Company, inquired 
whether the Commission intended to in¬ 
clude within the scope of the standard 
the curved sidelights < glazed panels— 
see $ 1201.2* an 10)) of revolving doors. 

Tiie Commission docs not have any 
Injury information associated with the 
curved sidelights of revolving doors It 
also recognizes that there Is less likely 
to be a potential for injury from these 
items than with other sidelights by vir- 
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tue of the design of revolving door as¬ 
semblies. 

The Commission also has conflicting 
information as to whether the use of 
laminated and tempered glazing are 
technologically feasible In the curved 
sidelights of revolving doors. Available 
information indicates that the use of 
thick annealed glass would be costly and 
that the use of plastic glazing may pre¬ 
sent scratching and clouding problems. 
Finally, the specific test procedure set 
out in f 1201.4 would have to be adapted 
before it could be used with these curved 
glazing materials. 

In view of the foregoing, the Com¬ 
mission is exempting curved sidelights of 
revolving doors from coverage of the 
standard. This exemption is set out in 
$ 1201.1(c) (5), If the Commission ob¬ 
tains information indicating that an 
unreasonable risk of injury exists with 
respect to these curved sidelights, the 
Commission will consider amending the 
standard by repealing the exemption 
and. if necessary, revising the test pro¬ 
cedure to accommodate such materials. 

10. leaded glass. VUador. a manufac¬ 
turer of decorative leaded glass, re¬ 
quested a limited exception under sug¬ 
gested conditions for this product Door- 
llte Producers Association requested a 
complete exemption for this product. 

Leaded glass Is a composite glazing 
panel composed of relatively small pieces 
of glass, the individual nieces being sup¬ 
ported by lead or zinc bars. When used, 
it is used primarily as glazing material 
In doors and glazed nanels of residential 
dwellings. Leaded glass is a specialized, 
rather expensive product used for its 
esthetic qualities. As a result, it is used 
infrequently. Because of the infrequent 
use of the product in locations addressed 
by the standard, it is difficult to assess 
the degree of the risk of injury associ¬ 
ated with this product. 

Visador has suggested that leaded glass 
be excluded from the scope of the stand¬ 
ard when the individual panels arc no 
greater than thirty square inches, and 
the total leaded glass area is no greater 
than 6 square feet. The 6 square feet 
limit was requested, in part, to be 
consistent with the Commission’* 
dividing line between Category I and 
Category n doors and glazed panels in¬ 
cluded in the proposed standard <see pro¬ 
posed § 1201.2(a) <3> and <4>>. 

The Commission recognizes that inclu¬ 
sion of leaded glass within the scope of 
the standard would result in a reduction 
in its esthetic qualities, and loss of con¬ 
sumer utility. The Commission is also 
aware that leaded gloss is a speciality 
product and represents an extremely 
small part of the total market for glaz¬ 
ing materials. 

Therefore, the Commission has deter¬ 
mined to exclude leaded gloss from the 
requirements of the standard when no 
individual panel of glass is greater than 
thirty square inches. The Commission 
has also concluded that no restriction is 
necessary for the total leaded glass area. 
Accordingly'. 1120LMcM4) has been 
added to reflect this exemption 

11. Glazing materials in boats. An in¬ 
terested individual recommended that 


glazing materials used in boats should be 
required to comply with the standard. 

Section 3(a) (1X0) of the CPSA (15 
U.S.C. 2052(a) (1) (O)) excludes from the 
CPSC’s jurisdiction boats which could be 
subject to safety regulation under the 
Federal Boat Safety Act. Since glazing 
materials on boats could be subject to 
such regulation, the Commission has no 
authority to require that glazing mate¬ 
rial used in boats comply with the Com¬ 
mission's standard. 

12. Residential greenhouses and storm 
windouis. The Plastic Safety Glazing 
Committee and Rohm and Haas Com¬ 
pany requested that residential green¬ 
houses and removable storm windows be 
included within the scope of the stand¬ 
ard. 

To the extent that doors of green¬ 
houses and glazed panels fall wrlthln the 
definition of doors and glazed panels in 
I 1201.2(a) (7) and (10), they would be 
subject to the standard. The require¬ 
ments of the standard would not apply', 
per se. to other portions of greenhouses. 
This principle would apply to all green¬ 
houses used by consumers. 

Removable storm windows are con¬ 
sidered by the Commission to be win¬ 
dow's Windows in general are not in¬ 
cluded within the scope of the stand¬ 
ard for reasons detailed In the preamble 
to the proposed standard (41 FR 6178. 
February 11. 1976). 

13. Glazing materials in mobile homes 
and motor homes, a. The Skyline Cor¬ 
poration and the Flat Glass Marketers 
Association submitted a recommendation 
that the standard should expressly ex¬ 
clude glazing materials used in mobile 
homes. 

The Commission has concurrent ju¬ 
risdiction with the Department of Hous¬ 
ing and Urban Development (HUD) over 
consumer products used in or around 
mobile homes as that term is defined in 
the Mobile Home Construction and 
Safety Standards Act # «M obile Home 
Act>. Pursuant to that act. HUD has is¬ 
sued construction and safety standards 
for mobile homes which, in part, include 
requirements for the use of safety glaz¬ 
ing materials in windows and sliding 
glass doors, unbacked mirrored ward¬ 
robe doors, shower and bathtub enclo¬ 
sures and surrounds to a height of 6 feet 
above the bathroom floor level, storm 
door* or combination doors, and In 
panels located within 12 Inches on either 
side of exit or entrance doors (24 CFR 
200.114. 40 FR 50757>. In order to avoid 
a conflict between HUD’s standards and 
the Commission’s standard, the Commis¬ 
sion has, as a matter of policy, deter¬ 
mined not to apply tills standard to ar¬ 
chitectural glazing material used in the 
architectural products identified in 
I 1201.1(a) of the standard when the 
products are used in mobile homes. Sec¬ 
tion 1201.1(b) of the standard has been 
changed, accordingly. 

b. PPG Industries commented that the 
definition of mobile home appears to in¬ 
clude motor homes and that such vehi¬ 
cles should be under the jurisdiction of 
the National Highway Traffic Safety Ad¬ 
ministration and not the Commission. 


Section 3(a)(1)(C) of the Consumer 
Product Safety Act (15 U.8.C. 2052(a) 
(1) <C>) excludes from the Commission's 
Jurisdiction motor vehicles and motor 
vehicle equipment as defined by the Na¬ 
tional Traffic and Motor Vehicle Safety 
Act To the extent that glazing materials 
used in motor homes would be motor 
vehicle equipment they would not be in¬ 
cluded within the scope of the Commis¬ 
sion’s standard. No additional amend¬ 
ment to the standard is necessary to in¬ 
dicate this lack of authority. 

14. Laminated glass . Representatives 
of manufacturers of laminated glass 
have objected to provisions of the stand¬ 
ard which they believe adversely affect 
them. The Glass Tempering Association 
and the Ford Motor Company have sug¬ 
gested that there are no recorded in¬ 
stances of injury from the use of lami¬ 
nated glass, and that more severe test 
procedures than those recommended by 
CSGC are not warranted. Ford, Buchmin 
Industries. Globe Amerada Glass Com¬ 
pany. Ubbey-Owens Ford Company, and 
the Glass Laminators Committee have 
claimed that laminated glass should not 
be subject to the 400 foot pound impact 
test level set out in * 1201.4(d)(1). All 
have claimed that there would be a seri¬ 
ous economic effect, primarily on com¬ 
petition between laminated glass and its 
competitors, by mandating the standard 
as proposed, and that this effect is un¬ 
warranted in view of the safety record 
of laminated glass. 

Three remedies have been suggested by 
these com men tors. These are: (1) A re¬ 
turn to the test procedure recommended 
by CSGC which provides for Incremen¬ 
tal levels of impact and usually has the 
effect of subjecting laminated glass to 
no more than 150 foot pounds of kinetic 
energy. (2) testing laminated glass at 
one level intermediate between 150 foot 
pounds and 400 foot pounds rather than 
at 400 foot pounds, or (3) modifying the 
definitions of Category I and Category 
II () 1201.2(a) (3) and (4) > so that the 
dividing line for glazing materials used 
in doors, storm doors, and glazed panels 
is 18 square feet rather than 6 square 
feet. 

The Commission acknowledges that 
laminated glass is safer than annealed 
glass. However, for the reasons discussed 
in section ITKC) < 1 Ha) of this preamljle. 
the Commission believes that 400 foot 
pounds Is a foreseeable kinetic energy 
of human impact for glazing material, 
including laminated glass, where there Is 
a possibility of full body impact. Failure 
of products used in such locations to 
withstand impacts or break acceptably 
at 400 foot pounds could result in those 
Injuries which the standard is designed 
to reduce or eliminate. A possible expla¬ 
nation for the lack of injury data asso¬ 
ciated with laminated glass is that lami¬ 
nated glass has not been used to the 
same extent as annealed glass so that 
exposure to Injury from laminated glass 
is less. 

The Commission’s economic analyst* 
indicates that the competitive impact of 
the proposed changes would not severely 
weaken the position of laminated glass 
in the market place. (Sec Economic Con- 
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Adorations, Part 11I<D) of ibis pre¬ 
amble) . Thin analysis Indicates that 
there will be a price Increase which will 
be borne by consumers but that the In¬ 
crease will be minor. Despite the In¬ 
crease. the Commission continues to be¬ 
lieve that glazing materials should with¬ 
stand impacts or break acceptably at 
levels of kinetic energy which are fore¬ 
seeable in the event of human impact. 

The Commission does not agree with 
the suggestion that the demarcation for 
glazing materials in Category I and Cate¬ 
gory II doors, storm doors, and glazed 
panels be changed from 6 square feet 
to 18 square feet. This change would have 
the effect of putting most. If not all. doors 
and glazed panels for residential uses 
In Category I and would fall to subject 
some sizes of glazing materials that are 
large enough for full body Impacts to 
kinetic energy levels which are foresee¬ 
able. However, for reasons discussed In 
section III(B), "Distinction Between 
Category I and Category Et/* of this pre¬ 
amble. the dividing line will now be set 
at 9 square feet. (See $ 1201.2(a) (3) 
and (4).) 

15. Organic-coated glass a. One man¬ 
ufacturer of organic-coaled glass. Break- 
Safe Glass, and one manufacturer of the 
film used to make organic-coated glass, 
the 3M Company, have objected to pro¬ 
visions of the proposed standard which 
they believe adversely affect them. They 
have stated that there are no injuries 
from the use of organic-coated glass; 
that the product has more utility than its 
principal competitor (plastics) because 
of the scratch resistance provided by 
organic coated glass on one side; and 
that, a dividing line for glazing materials 
in Category I and Category II doors, 
storm doors, and glazed panels at six 
square feet so restricts their potential 
market that they could not continue to 
sell the product because it could not meet 
the test criteria for impact of Category 
n products (see 5 1201.4(d) (1)). They 
recommended that the dividing line be¬ 
tween Category I and II (fi 1201.2(a) <3> 
and (4)) be set at 18 square feet to allow 
most products to use glazing materials 
tested at 150 foot pounds. 

The Commission acknowledges that 
organic-coated glass Is safer than an¬ 
nealed glass. However, for the reasons 
discussed in section IIHC) d) (a> of the 
preamble, the Commission believes that 
400 foot pounds is a foreseeable kinetic 
energy of human impact for glazing ma¬ 
terials where there is a possibility of full 
body impact. Failure of products used in 
such locations to withstand Impacts of 
or break acceptably at 400 foot pounds 
could result in those Injuries which the 
standard Is designed to reduce or 
eliminate. 

A possible explanation for the lack of 
injury data associated with organic - 
coated glass Ls that organic-coated glass 
Is a new product with relatively few sales. 
Thus, there has not been significant use 
Information to evaluate the risk of in¬ 
jury based on injury statistics alone. 
However, for the reasons set forth In the 
preamble discussion on laminated glass 
in section in<A)<14) and in section 
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m<B) below, entitled "Distinction Be¬ 
tween Category I and Category II", the 
Commission declines to set the dividing 
line between Category I and Category 
n at 18 square feet but has instead set 
it at 9 square feet. 

The Commission's economic analysis 
of the standard’s elTect upon organic- 
coated glass is discussed in section D of 
the preamble, entitled "Economic Con¬ 
siderations." 

b. PPG Industries commented that the 
definition for organic-coated glass, pro¬ 
posed at 5 1201.2(a) (18). permits or¬ 
ganic-coated glass to have a polymeric 
coating on both sides of the glass but that 
the accelerated environmental durability 
tests, proposed at 5 1201.4(d) (2) (11). and 
the labeling provision which directs the 
orientation of the material on the prod¬ 
uct. proposed at 5 1201.5(c). only permit 
use of glazing materials that hAve the 
coating on one side. It suggests that the 
Commission resolve this ambiguity. 

The intent of the definition for or¬ 
ganic-coated glass, now set out at 
f 1201.2(a) (20), Is to include within its 
scope glass that has a polymeric coating 
on one or both sides. The intent of pro¬ 
posed |I201.4(d)(2)(il) and proposed 
11201.5(c) is to ensure that glass which 
has a polymeric eoating on one side only, 
with an adhesive-coating system in¬ 
tended to be oriented to the inside of a 
building, is tested with that surface away 
from the radiant source of energy and 
iubeled accordingly. 

However. It was not Intended that glass 
having a polymeric coating on both sides, 
or glass having nn organic coating on 
one side and that is resistant on that 
side to outdoor weathering, be restricted 
to inside orientation Accordingly. 
5 1201.4(c)(3)(H) on test specimens. 
{1201.4(d)(2)(H) on test procedures, 
and 5 1201.4(c) (2)(ll> have been revised 
to allow for testing under either condi¬ 
tion. Section 1201.5(c) continues to pre¬ 
scribe labeling requirements for orgnnic- 
coated glass that has been tested for 
environmental exposure from one side 
onlv. 

16. Windblown missiles and wind in¬ 
duced blowouts A professor at Villa nova 
University commented that the standard 
should Include requirements for hazards 
associated with the Impact of windblown 
missiles and with wind induced blowouts 
of wa*l panels. 

Such hazards were not included in the 
risks of tniury cited in the notice of pro¬ 
ceeding or in the proposed standard. The 
Commission also has no injury informa¬ 
tion associated with these hazards. Ac¬ 
cordingly. the request is denied. 

B. Distine 'ion between Category ! and 
Category // k Several comments were 
made recommending an upward revision 
of the 6 square foot division point for 
glazing materials in Category I and 
Category n doors, storm doors and glazed 
panels (5 1201.2(a) (3) and (4)). Repre¬ 
sentatives of manufacturers of laminated 
glass and organic-coated glass suggested 
a division point of 18 square feet.. 

The proposed standard divided prod¬ 
ucts containing architectural glazing 
materials into two categories for impact 
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test purposes depending in part upon the 
area of the individual pieces of glazing 
used. The division point was established 
at 6 square feet. Section 1201.2(a) (3) of 
the proposal defines Category I doors, 
storm doors, and glazed ponds as those 
in which no piece of glazing materia] is 
greater than 6 square feet in surface 
area, and 5 12012(a)(4) defines Cate¬ 
gory II doors, storm doors, and glazed 
panels as those in which any piece of 
glazing material is greater thAn 6 square 
feet In surface area. Section 1201.4(d) (1) 
requires that glazing materials used in 
Category I products meet the criteria of 
the standard when tested at 150 foot 
pounds, while glazing materials used in 
Category II products must meet the cri¬ 
teria when tested at 400 foot pounds 
These Impact requirements are designed 
to ensure that glazing materials for each 
of the two categories will not break or 
will break with characteristics less likely 
than other glazing materials to canoe an 
unreasonable risk of injury. 

After careful consideration of the com¬ 
ments received in the public recon!, 
engineering and medical sources, and in¬ 
formation provided bv its staff, the Com¬ 
mission has determined that the pro¬ 
posed division point of 6 square feet Ls 
unnecessarily restrictive. Consequently, 
the definitions of Category I and Cate¬ 
gory II doors, storm doors and glazed 
panels have been revised. The two cate¬ 
gories of products are intended to dif¬ 
ferentiate products where there is a po¬ 
tential for full body impact from those 
products where there ls not such a poten¬ 
tial. I' 1 order to have full bodv impact, 
on individual must be able to fit through 
an opening without contacting any por¬ 
tion of the supporting frame or the frame 
will absorb an unknown amount of the 
total energy The age group most fre¬ 
quently injured in accidents associated 
with architectural glazing materials is 
children under the age of 15. In the 
Judi?m*nt of the Commission, children 
11 years a**d older appear to be able 
to generate 406 foot pound*? of kinetic 
cnenrv and could deliver a full body im¬ 
pact to glazed nauels of 9 square feet or 
greater. Therefore, it is estimated that 
Jn r»n accident situation such children 
could iraoact a panel larger than 9 
square feH with a kinetic energy greater 
then 150 foot pounds. 

Moreover, many products containing 
glazing materials in pieces which are 9 
square feet or less usually have the play¬ 
ing material located so that full body 
imnact U not likely to occur. For 
Instance. In storm doors inrori>omting 
one large nanel of glazing materiel over 
most of the area of the door, and in 
which full body impact is probable, the 
glazing material Is in excess of 9 /quart* 
feet. In storm doors containing one 
smaller panel of glazing material, that 
glazing material Ls generally located in 
the upper half of the door. Where 2 or 
more small panels are used, the area of 
each piece is less than 9 square feet and 
each plec« is utilized in such a manner so 
as to majki hill body impact witli either 
piece unlikely. 
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Therefore, the Commission believes 
that a 9 square foot division point be¬ 
tween Category I and Category II doors. 
5 torm doors, and glased panels is rea¬ 
sonable. Section 1201.2(a) (2) now defines 
Category I doors, storm doors, and glazed 
panels as those in which no single piece 
of glazing material is greater than 0 
square feet in surface area, and 1 1201.2 
•a)(4> now deftnes Category n doors, 
storm doors, and glazed panels as those 
In which any piece of glazing material is 
greater than 9 square feet in surface 
area. 

C. Test procedures. Many of the writ¬ 
ten comments and a good deal of the 
oral testimony dealt with the test pro¬ 
cedures contained In 11201.4 of the pro¬ 
posed standard. 

1. Impact test procedures. Eleven sub¬ 
stantive written comments relate to the 
impact testing procedures of I 1201.4id’ 
(1) of the proposed rule. The transcript 
of the oral testimony also contains sig¬ 
nificant testimony on this matter. The 
commcntors were Associated Labora¬ 
tories. Inc.: CSGC: Associated Certifica¬ 
tion. Inc.; Glass Tempering Association: 
Flat Glass Marketing Association: PPG 
Industries: Fourco Glass Company: Ltb- 
by-Owens-Ford Company: International 
Conference of Building Officials: Gla&s 
Lamina tors Committee: C. E. Glass Com¬ 
pany; 3M Company: and the Globe Glass 
and Trim Company. 

a. Impact kinetic energies, t. A num¬ 
ber of commentors requested the use of 
the Incremental Impact test procedure 
of the offeror’s recommended standard, 
which provides for a test specimen of 
glazing material to be impacted at In¬ 
creasingly higher kinetic energies until 
breakage occurs or the specimen fails to 
break from a 48 inch drop height (400 
foot pounds of kinetic energy). This In¬ 
cremental loading procedure does not 
check break patterns above the lowest 
drop height from which breakage occurs, 
and therefore the Commission believes It 
to be deficient. 

The Commission la of the opinion that 
the Incremental loading procedure also 
has the anomalous effect of passing ma¬ 
terials which break acceptably at a low¬ 
er energy yet falling others which do 
not e*en break at that lower energy but 
break unacceptably at a higher energy 
level. Accordingly, the Commission still 
approves of the procedure of the pro¬ 
posed standard, which abandons the in¬ 
cremental loading procedure, and instead 
provides a more performance oriented 
Impact procedure which divides prod¬ 
ucts into two categories according to the 
expectation of high energy or low en¬ 
ergy impacts. In view of the foregoing, 
an impact test procedure based on two 
categories has been retained w the final 
standard at * 1201.4(d) (1). 

2. One common tor argued that mate¬ 
rials that pass the impact test level for 
Category II should not also be required 
to be tested at the Impact test level for 
Category I In order to be used In Cate¬ 
gory I products. Others stated that im¬ 
pact testing should be required at both 
levels if the glazing material is to be 
certified at both levels. 


The Commission Is unaware of any 
instance in which glazing materials that 
pass the Category II requirements would 
not also be adequate for Category I re¬ 
quirements. Therefore, it has concluded 
that materials that pass the impact test 
requirements for Category n may be 
used in either Category I or Category 
n applications. Glazing materials in¬ 
tended solely for use in Category I ap¬ 
plications must continue to be tested in 
accordance with the impact test proce¬ 
dure for Category L Accordingly, f 1201.4 
(e)(1) hAs been revised to reflect this 
alteration in the test procedure. 

3. Several commentors stated that it Is 
unnecessarily restrictive and unjustifi¬ 
able to require glazing materials used in 
Category I and Category n products to 
meet the impact test drop heights in the 
proposed standard of 18 Inches (150 foot 
pounds kinetic energy) and 48 inches, 

• 400 foot pounds kinetic energy) re¬ 
spectively. Although these two drop 
heights were used In the Impact test 
procedure recommended to the Commis¬ 
sion by the offeror, they were used only 
if a material failed to break at a lower 
drop height of 12 inches. In the proposed 
standard, the 18 inch drop height is 
mandated for Category I products, re¬ 
sulting in a kinetic energy of 150 foot 
pounds at impact. The 48 inch drop 
height is mandated for Category n 
products, resulting in a kinetic energy at 
impact of 400 foot pounds. 

When the Commission evaluated the 
recommended standard submitted to It 
by the offeror, it recognized that mate¬ 
rials should not be accepted by tests 
based on unrepresentative energy levels 
It further recognized that glazing mate¬ 
rials used in products in such a manner 
that full body Impacts are reasonably 
foreseeable should be tested at higher 
energy levels than glazing materials used 
in products where reasonably foreseeable 
Impacts would tend to be at lower energy 
levels and generally confined to less than 
full body impacts. 

Because the Commission had not con¬ 
ducted experiments of its own to deter¬ 
mine appropriate levels of test Impact 
energy, ihe Commission used data from 
the offeror, the National Center for 
Health Statistics, and from CPSC studies 
of football players to calculate probable 
ranges of expected energy levels for full 
body and less than full body impacts. 
The results of these calculations were 
then compared to the three energy levels 
of 100. 150 and 400 foot pounds found 
in the standard recommended by the 
CSGC to determine If any or all of them 
were appropriate. (Engineering Report. 
Bureau of Engineering Sciences. August 
20. 1975). The Commission also reviewed 
information contained In the voluntary 
standard ANSI Z97.1-1975, "Performance 
Specifications and Methods of Tests for 
Safety Glazing Material Used In Build¬ 
ings." September 26. 1975; information 
contained In the Testing and Standards 
Subcommittee Report submitted by 
CSGC; and calculations submitted by 
CSGC regarding energy levels of the im¬ 
pact test and energy levels involved in 
accidental human contact with glazing 


• ANSI standards are approved and pub¬ 
lished by the American National Stand¬ 
ards Institute, Inc., 1430 Broadway. New 
York. N Y 10018.) 

Expected maximum velocity and mean 
weight, broken down by age group, were 
determined from the information sup¬ 
plied by the aforementioned source*. 
From this procedure. It was estimated 
that kinetic energies that could be gen¬ 
erated ranged from 59 foot pounds for 
children under five years old to 1503 
foot pounds for a running male football 
player. These energy levels were than 
adjusted using factors suggested by 
CSGC to estimate the kinetic energies 
likely to be generated by various body 
parts in different impact situations. 

The results of the estimates, which as 
indicated in the preamble to the proposal 
are available for review by the public, 
showed that the 400 foot pound energy 
level i corresponding to the 48 inch drop 
height) could offer protection to most 
adult males * for lower extremity, torso 
and arm contact and thus those In other 
age groups as well. The Commission 
therefore considered a 400 foot pound 
test requirement to be in an appropriate 
range of values to protect consumer:* 
against injuries due to full body impact 

Fbr smaller glazing applications, the 
estimates showed that the 100 foot pound 
energy level (corresponding to the 12 
inch drop height) of the CSGC’a recom¬ 
mended standard would protect only the 
age group below five years old. On the 
other hand, the 150 foot pound energy 
level ‘corresponding to the 18 inch drop 
height) appears to offer protection for 
hand and arm impacts to adults and pro¬ 
tection to children below 10 years old 
for whole body Impacts. Thus, a more ap¬ 
propriate level for Category I appears to 
be 150 foot pounds. For this reason, the 
Commission has chosen the 150 foot 
pound energy level for Category I prod¬ 
ucts instead of the 100 foot pound level 
Section 1201.4(d) (1) of the standard has 
therefore not been changed In this 
regard. 

4. 3M stated that the proposed test 
levels in f 1201.4(d) (1) appear to be in¬ 
consistent with CSGC test results. To de¬ 
termine if the proposed test levels are in¬ 
consistent with the CSGC test results. It 
is necessary to consider the test proce¬ 
dures used by CSGC. CSGC asked hu¬ 
man volunteers to walk and run into 
panels which were instrumented to 
measure the energy absorbed by the 
panel when impacted by Ihe subject 
While tills testing suggested the glazing 
materials when impacted absorbed 
energies lower than 400 foot pounds, the 
Commission believes that to ask volun¬ 
teers to incur full body, full speed im¬ 
pacts, where the potential for harm ap¬ 
pears so real, may result in test impacts 
of lower values than occur in actual ac¬ 
cidental situations. Therefore, the Com¬ 
mission disagrees with the observation 
of 3M. 

5. Several commentors objected to the 
concept in the proposed standard of two 
categories of products for which the 
glazing materials must meet different im¬ 
pact test levels. The Commission believe* 
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It is meaningful to protide different tests 
for products that win be foreseeably sub¬ 
ject to full body impact and those sub¬ 
ject to less than full body impact 

because: 

a the prescribed test Impacts are rea¬ 
sonably related to foreseeable human 
impacts, as discussed above, and: 

b. the alternatives to the use of such 
categories at this time would appear to 
be either a return to the deficient incre¬ 
mental loading concept recommended 
by CSOC (discussed above); or imposi¬ 
tion of uniform test requirements which 
are unnecessarily strict and would elim¬ 
inate some safety glazing materials: or 
evaluation of breakage at a series of 
energy levels, which would cause an un¬ 
due test burden. 

After due consideration, the Commis¬ 
sion determined to retain in §1201.2(a) 
(3) and (4) of the final standard two 
categories with different impact test re¬ 
quirements for each category (§1201.4 
(dj <1>). and a revised dividing line of 9 
square feet. 

b. Impacior . j. Sears. Roebuck and Co. 
commented with regard to the inipactor 
that glass will break at different kinetic 
energies depending upon the size and 
shape of the impactor, Its velocity, and 
other characteristics of the impact. The 
Commission agrees with the comment. 
Glass breakage Is typically a phenome¬ 
non which originate!! at the surface, and 
an impacior that Is smaller or harder 
than the inipactor prescribed in 11201.4 
(b)(2) of the standard will be able to 
raise higher surface stresses at the same 
kinetic energy. Similarly, various parts 
of the body Impart differing types of im¬ 
pacts to glazing material. 

Both CSGC and the Commission were 
aware of problems of matching a single 
impactor to several different body parts 
that could impact glazing materials. This 
anomaly will arise with any impactor 
chosen, and the Commission has not 
seen any persuasive specific data indicat¬ 
ing that §§ 1201 4(b)(3) or 1201.4(d) <1> 
should be revised. 

2. Another commentor, PPG Indus¬ 
tries, suggested that the 4 ounce (0.11 
kilograms) weight tolerance for the 10O 
pound Impactor contained in 11201.4(b) 
(2) (!) be Increased to one pound, be¬ 
cause PPG contends it is difficult to con¬ 
struct an impactor with the weight tol¬ 
erance specified in the proposal. How¬ 
ever. because this impactor is tightly 
filled with lead shot, the possibility arises 
that a fairly small decrease In the 
amount of shot would work a significant 
change in the impact absorbings char¬ 
acteristics of the impactor, thereby add¬ 
ing another variable to the test method. 
The weight tolerance specified in § 1201.4 
<b> (2X1) can be achieved by persons 
testing under the standard and, in fact, 
hns an established and recognized his¬ 
tory Therefore, the Commission has re¬ 
tained It in tlie standard. 

3 The Glass La min a tors Committee 
commented that secondary impacts 
caused by the punching bag Impactor can 
*<cur. The Commission ts of the opinion 
Uiat secondary impacts con be con¬ 
trolled. fo r example, by means of a tic 
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line in connection with a cam cleat or 
a jam cleat. 

2. Interpretation of impact test re- 
suits —a. Three inch hole test. I. CSOC. 
PPG Industries, 3M Company, Libby- 
Owens-Ford Company. Glass Lami¬ 
na tors Committee, and Globe Glass and 
Trim Company commented in regard to 
the provision In 11201.4(e) (1) (I) (A) of 
the proposal (f 1201.4(e) (1) (I) of the 
final standard >, regarding one criterion 
for Interpreting results of the impact 
testa. They stated that moving the bro¬ 
ken glazing to a horizontal position in 
order to measure whether a 3 inch 
sphere will pass through might induce 
additional breakage not related to the 
punching bag impact or to impact con¬ 
ditions in real life, but related only to 
the weight of the glazing. 

The Commission’s intent in requiring 
the impacted glazing to be moved to a 
horizontal position is to deal with an In¬ 
adequacy in CSOC's recommended test 
procedure for the 3 inch hole criterion 
which allowed specimens to pass If a 
shard of glazing materia] remains dang¬ 
ling in the opening. In such a case, the 
specimen would have passed because ge¬ 
ometrically there is not a 3 inch hole, 
despite the fact that the specimen still 
presents an unacceptable hazard. The 
procedure in § 1201.4 (e) <i> requires 
turning the broken specimen horizon¬ 
tally so Uint such a shard will fall 
through, exposing the hole. 

Another intent of the horizontal 
measurement is to address the situation 
where the material opens wide during 
impact (thus presenting the hazard of 
exposing limbs to entrapment) but closes 
to a smaller size before measurement. 
Furthermore, in an accident situation 
the victim could foreseeably create a 
larger opening by secondary contacts 
with the glazing material, or by momen¬ 
tum from the initial impact. Therefore, 
some additional breakage is foreseeable, 
and n procedure which may produce 
some additional breakage is not unrea¬ 
sonable. To address these two hazards, 
the Commission believes that the test 
procedure which causes additional stress 
on the opening by the force created by 
the weight of the glazing material in a 
horizontal position and by placing of a 
4 pound ball on the opening is reason¬ 
able. Therefore, the Commission has 
retained the provisions of §1201.4 
(e)(!>(t). 

2. Several commcntors stated that in 
the Interpretation of results of the Im¬ 
pact test (J 1201.4(e)(1) (I) the stand¬ 
ard ns warded does not cover the instance 
in which the edge of organic-coated glass 
pulls from the frame yet the broken 
specimen remains completely intact 
Tests conducted for the Commission 
demonstrated that such occurrences can 
and do happen during testing. If the 
organic coating and adhesive are so 
strong that they hold the specimen in¬ 
tact even though it pulls out of the test 
frame, it Is foreseeable that the same 
would hapjien even more frequently in 
architectural uses, where the glazing ts 
less firmly gripped by the framing. In 
such a case, a person impacting the glaz¬ 
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ing would not be pierced or lacerated by 
holes opening In the specimen, which re¬ 
mains intact In such a situation, the 
specimen would be acceptable under 
§ 1201.4(e) (lXi) since this section 
states: "• • • no opening shall develop ht 
the test sample through which (the 
three-inch diameter sphere may pass)** 
I Emphasis added). Therefore, §1201.4 
(e)(1) (!) has not been revised in this 
regard. 

Because the broken specimen may 
hang limply out of the frame as in the 
above case, commentors have questioned 
how tlie 3 inch diameter sphere criterion 
of § 1201.4(e) (1 > (1) may be applied with 
the specimen in a horizontal position. 
Although it is not desirable to handle 
broken glass, it should be possible to sup¬ 
port the edges of the broken specimen in 
a horizontal position and then set the 
test sphere on this supported specimen. 
The Commission would permit this pro¬ 
cedure only if the edge of the specimen 
had actually pulled out of the subframe, 
because it ts only in that case where 
the edge of the original specimen needs to 
be supported. 

3. A commentor implies (hat the 3 inch 
diameter sphere will pass through open¬ 
ings in different materials in different 
periods of time, and he asks how long 
the sphere should be left In the opening. 
The intent of using the sphere is to make 
a geometric test ns is done in the offeror’s 
recommended standard, to push aside 
any dangling shards, and to address the 
situation where the glazing material has 
closed after Impact. Tlie sphere may be 
removed quickly and still satisfy these 
Intents. For the sake of uniformity, the 
Commission has determined that a time 
of one second would be technically ap¬ 
propriate. Section 1201.4(e) (1) (1> has 
been revised accordingly. 

b. Modulus of elasticity and hardness 
/. Comments on § 1201.4(e) (1 HP (C) of 
the proposal (§ 1201 4(e) <1> (ill) of the 
final standard), relative to the hardness 
and modulus of elasticity of plastic 
glazing materials, were received from the 
Plastic Safety Glazing Committee, repre¬ 
senting the domestic plastic industry; 
Rohm and Haas Company and Dow 
Chemical Co., manufacturers of plastic 
glazing materials: and Associated Lab¬ 
oratories, Inc. Two of these organizations 
also made oral presentations at the pub¬ 
lic hearing. Several of these comments 
, requested different tests for modulus of 
elasticity (stiffness) and hardness from 
those specified in the proposed standard. 

For tlie purposes of determining 
whether plastic glazing materials meet 
necessary stiffness and hardness values, 
the Commission has determined that the 
proposed tests shall be included in the 
final standard, rather than the other 
tests which the comments recommended. 
The tests which were proposed have an 
established and recognized history and 
tlie public record contains no arguments 
persuasive to the Commission as to why 
they should be revised or eliminated. 

Section 14 of the CPS A regarding cer¬ 
tification. rather than the standard, im¬ 
poses obligations on manufacturers to 
test products subject to the standard 
The Commission plans to issue regula- 
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tion* under section 14 governing reason¬ 
able testing programs for certification at 
compliance with the standard. The Com¬ 
mission will in that proceeding consider 
the possibility of permitting stiffness And 
hardness teste for purposes of certifica¬ 
tion other than those currently set forth 
in I 1201.4(e) (lXlil) of the final rule 
Nevertheless* the Commission will employ 
the stiffness and hardness teste specified 
in the standard in tte compliance pro¬ 
gram. 

2. Rohm and Haas Company recom¬ 
mended that the first line of proposed 
5 1201.4<e) (l) (i) <C> be revised to specify 
that plastic glazing materials must actu¬ 
ally be impacted. 

In view of the fact that the proposed 
criteria, for plastic glazing materials do 
not contain performance specifications, 
the Commission is of the opinion that 
there is no technical reason to require 
that plastics actually be impacted since 
the proposed criteria are measurements 
of stiffness and hardness, which can be 
measured independently of an impact 
test and would not be altered by an im¬ 
pact test. The Commission therefore has 
determined that the criteria in the final 
standard, now set out as 11201.4<e>< 1 > 
(iii». should not be changed For clarity, 
the Commission has indicated at f 1201.4 
(d)<l) that such specimens need not be 
impacted. 

3. Associated Laboratories suggested 
that the allowable modulus of elasticity 
and hardness readings be raised by 33 
percent. The comment states that this 
change would include all known plastics. 
(The proposed levels, so far ns is known 
to the Commission, allow all presently 
used glazing plastics to pass the impact 
test. The suggested change would allow 
all plastics to pass the test.) 

In the absence of empirical or experi¬ 
mental correlations between the two sug¬ 
gested measurements and safety, the 
Commission believes that the suggested 
revision sliould not be made. For a given 
thickness of material, such a revision 
would result in passing plastics of lesser 
impact resistance than would pass under 
the standard as proposed. If such plastics 
were marketed and used as glazing mate¬ 
rials In the products covered by the 
standard, they could be Involved in a 
statistically higher number of breakages, 
which marginally would increase the 
risks associated with these products. 
Moreover, no manufacturer of plastics 
has furnished information to the Com¬ 
mission indicating that a product will be 
adversely affected by the modulus of 
elasticity and hardness criteria as pro¬ 
posed and now included in the final 
standard at § 1201.4(e) (I) (111). 

C. Criterion lor JO largest piece*. The 
criterion contained in proposed 4 1201.4 
(eXDMXB) was the subject of com¬ 
ments by Associated Laboratories, Inc. 
and Associated Certification. Inc. That 
section provides that specimens puss the 
Impact test when the 10 largest crockfree 
particles selected within five minutes 
after the test weigh no more than a cer¬ 
tain amount. 

f. Associated Laboratories suggested 
substituting a shape factor for the pro¬ 
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posed criterion. Associated Certification 
suggested shortening the time allowed to 
search for and weigh the 10 largest piece.** 
and cushioning hard surfaces behind and 
below the test frame upon which the 
broken pieces impact. 

After careful consideration, the Com¬ 
mission determined not to make these 
recommended revisions. The test as pro¬ 
posed has an established and recognized 
history as port of the voluntary stand¬ 
ards and appear* to have served well over 
the years. The Commission considers the 
test procedure included in Uie final 
standard at 9 1201.4(e) (1) (U) satisfac¬ 
tory to eliminate or reduce the risks of 
injury associated with glazing materials. 
The recommended revisions would make 
the test more stringent Uian the proposal, 
a development for which the Commission 
sees no compeUlngly ix*x*uasive reason 

2. Associated Certification, Inc. re¬ 
ported having seen a large number of 
poorly tempered specimens break into 
large pieces having cracks which termi¬ 
nate within the shard. Such cracks have 
prevented the particle from being a 
“crack free particle** within the meaning 
of the proposed criterion, as a result of 
which the particle is not used for deter¬ 
mining whether the specimen passes or 
fails the test. 

Results of tests conducted by the Com¬ 
mission corroborate the common tor's 
statements, and the Commission has 
concluded that use of the term “crack 
free** in the proposed test may actually 
favor poorly tempered glass over well- 
tempored glass. Consequently, the term 
‘crack free*’ has been excised from the 
final standard and an additional sen¬ 
tence containing a definition of “particle*' 
has been added to 9 1201.4 (e)(1) (ii) to 
clarify that a poorly tempered piece of 
glass wtiich has a crack terminating 
within the sluird is to be considered for 
inclusion os one of the 10 largest pieces, 
and to indicate that a network of 
granules is not considered a “particle** 
but is instead a grouping of many 
particles 

d. Included angle criterion. In the pre¬ 
amble to the proposod standard, the 
Commission solicited comment on'a staff 
developed provision that plastics be im¬ 
pacted and pieces no longer than 2 Inches 
remaining In the frame after the impact 
test be no sharper th in 60 degrees (an 
included angle requirement). The Com¬ 
mission received a number of comments 
on this subject. 

After consideration of the comments 
received relative to the issue of an in¬ 
cluded angle criterion, the Commission 
has determined that mo6t of the issues 
raised on the proposal concerning this 
matter are still unresolved. Therefore, 
the final standard issued below contains 
no included angle criterion for determin¬ 
ing whether a specimen passes the im¬ 
pact test. The Commission Is commenc¬ 
ing technical studies looking toward the 
resolution of this matter. If this addi¬ 
tional effort leads to development of a 
criterion which is considered by the 
Commission to be acceptable either for 
plastics or for other glazing materials, 
the Commission may consider amending 


tills standard tn accord with Uic provi¬ 
sion* of section R(©>. CP8A. 15 U5C 
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3. Environmental durability tests —a 
Equipment. PRO Industries. Atlas Elec¬ 
tric Devices Company, and Rohm L Ha*v 
Company submitted comments addressed 
to the environmental durability test 
equipment specified in 4 1201.4<bM3> «l» 
and (U> of tile proposed standard. 

1. PPG commented upon the equip¬ 
ment for conducting the boll test for 
laminated gloss a* specified in 4 1201.4 
(d) (2) <i) of the proposed standard. PPG 
requested that the first soak required in 
the boil test be made optional. The re¬ 
quest. If granted, would allow* the test 
equipment to be composed of one tank o: 
water Instead of two. Under the proposed 
standard, this equipment consist* in part 
of two tanks of water, one maintained at 
150’±5 P (66*x2*C) and the second at 
a slow* boil at atmospheric pressure. (See 
l 1201.4(b) (3) (1) >. The test procedure* 
of the proposed standard specified that 
the specimens shall first be placed for 
three minutes In the tank containing the 
water at 150* F. Tills is called the first 
soak. The specimen* are then quickly 
removed and put in the tank containing 
the boiling water where they exi^rience 
the second soak for two hours. 

The actual test is the second soak. The 
purpaso of the first soak is to provide a 
transition phase for the test specimens, 
in the form of an Intermediate tempera¬ 
ture. so that they are not exposed to se¬ 
vere thermal shock upon being thrust 
into boiling water directly from room 
temperatures. By protecting the' test 
specimens from such thermal shock, the 
test procedure minimizes live likelihood 
of the glass cracking, which could invali¬ 
date that trial and requhe that the test 
be repeated. 

The purpose of the lest procedures in 
the standard is to specify how the Com¬ 
mission will conduct compliance testing 
Omission of the first soak of the boil test 
would only affect the efficient conduct oi 
such testing due to the increased likeli¬ 
hood of a test specimen's cracking from 
thermal shock, which in turn would lead 
to on increase In the number of speci¬ 
mens lliat must be discarded before on 
uncracked specimen can be evaluated 
Accordingly, the Commission has not 
modified 94 1201.4(d) i2> <i> and 1201.4 
(b>(3)(ft) of the standard 

However in the certification regulation 
to be issued subsequently, the Commis¬ 
sion will consider providing that a boil 
test, which omits the first soak <150* F» 
specified lit the procedure, is the techni¬ 
cal equivalent of a boil test when con¬ 
ducted exactly* as specified in the stand¬ 
ard. This change, if permitted, would 
allow manufacturers of laminated glav» 
to conduct a reasonable testing program 
in accord with Section 14 of the CPSA 
in which the first soak of the boll test 
specified in 4 1201.4(b)(3) (1) Is omitted. 

2. Atlas Electric Devices Company 
made many technical comments con¬ 
cerning the range of test equipment 
available for accelerated weathering and 
the proper use of such equipment. Five of 
these comments were technical state- 
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menu making no request* or smggesUoo* 
for cluing* and. therefore* they are not 
dUcuased in this document 
Eight of AUas' comment* pertain to 
the various types and uses of test equip¬ 
ment required by ft 1201.4(b) (3) (U) of 
the proposed standard for simulated 
weathering tests. These points were tech¬ 
nical hi nature and pointed out ambigui¬ 
ties in the description of the test equip¬ 
ment. The Commission has determined 
that the standard should dearly specify 
the particular pieces of test equipment 
to be used by the Commission when it 
conduct^ compliance testing using the 
M mutated weathering test or other ac- 
reiemted weathering tests specified In the 
standard. The Commission has deleted 
from the final standard the following 
sections that appeared in the proposal: 
1201.4<b> (3) QiU (Outdoor weathering 
test equipment), 1201 4(bM3Mlv> (In¬ 
tensified weathering test), and 1201.4(d) 
t2) (tv) (Identification of plastic and ad¬ 
hesive specimens). In addition, the 
lunguage of 1 1201.4(b) (3) (ii) has been 
rlianged by deleting the requirement for 
use of the carbon arc Wcaiher-Ocncter 
and specifically defining the type of 
xenon arc Weather-Ometer equipment 
which the Commission intends to use for 
compliance purposes in simulated weath¬ 
ering tests. The Commission will expose 
amples in the xenon arc Weather- 
Omoter for 1200 hours. This exposure 
time lias been estimated to represent the 
equivalent ultraviolet exposure of 2000 
hours exposure in the carbon arc 
Weather-Ometer used by many testers 
and of 375.000 langleys of solar radiation 
' in the range of two to three years out¬ 
door exposure in Florida). There is 
underway an interlaboratory testing pro¬ 
gram sponsored by the American Na¬ 
tional Standards Institute which may de¬ 
termine and refine these equivalent ex- 
lKX'urcs by measurement. When the 
study is completed, the Commission may 
• onsider amending the exposure require¬ 
ments for the xenon arc Weather- 
Ometer. In such a situation, the amend¬ 
ment would be issued In accordance with 
section die) of the CPA. 15 U.8.C 
205«(e). 

3. Rohm and Haas requested that the 
sentence “Recorders shall monitor the 
energy reaching the specimens*' be de¬ 
leted from proposed ft 1201.4(b) (3> (14) 
regarding simulated weathering test 
equipment. The company states that 
none of the test apparatus enumerated 
in that section has provisions for record¬ 
ing the energy reaching the specimens 
The Commission believes that the use of 
»he word “recorders'* lias caused a mis- 
•m tiers binding. The Commission Intended 
u> specify a device' to either monitor or 
^cord the total amount of energy rench- 
i ng the specimens. The Commission be¬ 
lieves that the change* made in the final 
standard in ft 1201 4(b)(3>Oft), based on 
the comments from Atlas Electric Devices 
Company, have also addressed the com¬ 
ment by Rohm & Haas. The new wording 
ol this section specifies a piece of com¬ 
mercially available test equipment that 
has such a monitor 


b. Test procedures and Interpretations 
of results. 1. Sears. Roebuck and Co. rec¬ 
ommended reducing the strength of the 
glazing material prior to impact testing 
through abrasion and scratching. The 
standard Is intended to reduce the un¬ 
reasonable risks of injury associated with 
architectural glazing materials by assur¬ 
ing that the glazing materials used In 
certain architectural products either do 
not break when impacted with a certain 
energy, or break with characteristics that 
are less likely titan other glazing mate¬ 
rials to present an unreasonable risk of 
Injury. The Commission has no Informa¬ 
tion to Indicate that a decrease In the 
strength of the test specimen, which Is 
brought about by abrasive conditioning 
of the .specimen prior to the impact test, 
is likely to have an effect on the break 
pattern or likely to affect the result of 
the test. Therefore, the Commission de¬ 
clines to modify the standard as recom¬ 
mended. 

2. 3M Company requested that the pro¬ 
visions of proposed f 1201.4(d) (2) Uv> 
regarding plastic specimens be extended 
to organic-coated glass. As proposed, this 
section permitted the use of infrared 
spectra for plastic specimens as a sub¬ 
stitute for repented accelerated environ¬ 
mental durability testing. The tester 
would attest that there had been no 
change in the formula of plastic safety 
glazing materials since material made to 
the same formula had first been sub¬ 
jected to environmental testing. 3M 
maintained that the weathering tests are 
long or expensive or both, and that the 
infrared spectrum can be used to show 
that the manufacturer is continuing to 
use the mune plastic and adhesive. 

For the reasons noted elsewhere In this 
preamble, ft 1201.4(d)(2) <tv> of the pro¬ 
posal has been deleted from the final 
standard. However, as previously indi¬ 
cated. the Commission will issue regula¬ 
tions governing reasonable testing pro¬ 
grams to support the certification re¬ 
quired by section 14 of the CPSA by a 
separate rulemaking proceeding. Those 
regulations may allow the use of different 
test equipment or different test proce¬ 
dures as alternatives to the ones specified 
in the standard for particular materials 
under specified conditions. 

(3) Associated Laboratories. Inc. and 
Eastman Chemical Products. Inc. com¬ 
mented In regard to the pass fail criterion 
set out in ft 1201.4(e) (3) (h) (A) for the 
nccelerated weathering tests for plastics. 
They question whether permitting a 25 
percent decrease in impact strength after 
weathering, as permitted by ft 1201.4(e) 
(2) (ilMA) C2), lias any effect upon the 
break characteristics of plastic glazing 
material or any correlation with safety 

The intent of the pass fall criterion for 
weathering was to prohibit any signifi¬ 
cant change In the impact strength of a 
plastic glazing material after weathering. 
The Commission believe* any change in 
impact strength of a plastic glaring ma¬ 
terial after accelerated environmental 
exposure could indicate that there would 
be a significant change tn mechanical 
characteristics of that glazing material 
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due to weathering during use. Such long 
term changes could affect the long term 
break characteristics of the glazing ma¬ 
terial. and. therefore. Its safety perform¬ 
ance characteristics. Die permitted de¬ 
crease of 35 percent Is believed to be the 
maximum decrease tn the impact 
strength that can be permitted in this 
test without the expectation of a serious 
decrease in the actual long term impact 
strength. 

4. Both Associated Laboratories and the 
National Highway Safety Research Cen¬ 
ter suggested that the Commission sub¬ 
stitute the stiffness/hardness criteria of 
the Impact strength test of the proposal 
(proposed ft 1201.4(e) <l>ti> CC>. final 
I 1201.4(e)(1) Oil)) in place of the 
Charpy type impact strength test used 
in the environmental durability proce¬ 
dure (ft 1201.4(e) (2) (U) (A>) both before 
and after environmental testing. 

The Charpy type impact test has an 
established and recognized history ns a 
standard engineering test method. The 
public record contains no arguments per¬ 
suasive to the Commission that the 
Charpy type test is inappropriate for this 
standard. Furthermore, as indicated else¬ 
where In the preamble <8ectlon III fC) 
(2) (d>), the Commission staff is current¬ 
ly studsing alternative requirements to 
the stiffness/hardness tests as criteria to 
evaluate the breakage of plastics. There¬ 
fore, it appears to be premature to inves¬ 
tigate whether the stiffness/hardness cri¬ 
teria should be used elsewhere in the 
standard. Accordingly, ft 1201.4(e) (2MM) 
(A» is issued below without change 

D. Labeling . Proposed ft ft 1201.5 «b> 
and <c> prescribed requirements for 
permanent labeling of certain types of 
plastic and organic-coated glazing to 
give information necessary for proper 
installation or use of those material*!. 
Proposed ft 1201.5(d) prohibited the re¬ 
moval of any labeling required by pro¬ 
posed ft ft 1201.5 <b) and (c) by anyone 
other than the ultimate consumer. 

1. A comment from the Flat GIji.v* 
Marketing Association states that there 
is no economic or empirical justification 
for prohibiting & fabricator or installer 
from destroying a permanent label when 
cutting a sheet of glazing material into 
smaller pieces, if the smaller pieces arc 
then relabeled. See jiroposed ft 1201.5 
(d>). 

The purpose of proposed ft 1201.6(d) 
was to assure that all of the information 
which is required by the standard to ap¬ 
pear on a permanent label will reach 
the ultimate consumer of the glazing 
material or product containing that ma¬ 
terial. The text of proposed ft 1201 5(d) 
did not take Into consideration the pos¬ 
sibility that some glazing materials may 
be cut to smaller sizes by fabricators and 
installers before they reach ultimate con¬ 
sumers. Accordingly, proposed ft 1201- 
5(d> lias been deleted from the standard 
issued below. However, requirements for 
labels required to appear on glazing ma¬ 
terials subject to the standard or on 
products incorporating those materials 
when those materials or products are 
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■old to ultimate comumcrs may. under 
the authority of section 14(c) of the 
CPSA. be issued to a separate rulemak- 
fcny proceeding. 

2. The Plastic Safety Glazing Com¬ 
mittee and Rohm k Haas Co. have rec¬ 
ommended that the Commission elimi¬ 
nate the word* "• • • and destructible 
polyester labels ♦ • from the defini¬ 
tion of permanent label set forth in 
5 1201.2(a) (20) os it is claimed that such 
labels cannot be permanent. The pur¬ 
pose of the permanent labels required In 
5 1201.5 Is to ensure that a label cannot 
be transferred from the glaring mate¬ 
rial for which It Is Intended to some 
other glaring material. A destructible 
polyester label meets this intent There¬ 
fore. the Commission has not changed 
the definition of permanent label now 
found at fi 1201.2(a) (22> of the final 
standard. 

E. Economic considerations. Numer¬ 
ous comments have been received rela¬ 
tive to the economic implications of the 
proposed standard. The significant com¬ 
ments and the Commission's response 
thereto are set forth below. 

1. Laminated glass, a. Buchmln In¬ 
dustries. Ford Motor Co., the Glass 
Tempering Association. Globe Amerada 
Glass Co., and the Glass Laminaiors 
Committee commented that currently 
manufactured laminated glass could not 
pars the 400 foot pound impact test 
level of 5 1201.4(d)(1) of the proposed 
standard for Category II products. (See 
I 1201.2<&) (4)). Two of the commentors 
stated that this inability to pass the 
Category n impact levels would result in 
the elimination of the use of laminated 
glass In Category II products. Another 
commcntor stated the plastic inner lay¬ 
er in laminated glass would have to be 
doubled In thickness to .030 inches in 
order to pass the impact test for Cate¬ 
gory II products. The commentors thus 
maintained that the standard would 
liave an adverse economic effect on the 
laminated glass Industry- 

The Commission believes laminated 
glass currently used for Category I ap¬ 
plications can meet the 150 foot pound 
impact test requirements found at 
11201.4«d> (1) of the proposal. However, 
not all laminated glass currently used 
for Category n applications can meet the 
Category II 400 foot pound impact test 
requirements. At the time the proposed 
standard was published most of the 
laminated glass applications covered by 
the proposal required classification into 
Category n. The final standard has re¬ 
vised upward the division point between 
Category I and Category II from 6 square 
feet to 9 square feet (See 4 1201.2(a) (3) 
and (4)>. As a result, more applications 
for laminated glass covered by the 
standard will fall into Category I. How¬ 
ever, many applications within the scope 
of the standard will still be covered by 
Category n requirements. 

Manufacturers have indicated to the 
Commission that to pass the 400 foot 
pound test, the standard .015 Inch plas¬ 
tic Interlayer material now used in lami¬ 
nated glass would need to be doubled 
to .030 inch. (Official Transcript of Pro¬ 


ceedings before the Consumer Product 
Safety Commission, page 33.) There Is 
no technological Impediment to meet¬ 
ing the standard, i.e . an additional .015 
inch would not create a problem In fitting 
frames because current manufacturing 
tolerances on glazing and framing mate¬ 
rials should accommodate this increase. 
However, manufacturers are concerned 
about the economic consequences of 
doubling the size of the interlayer mate¬ 
rial. 

The Commission has obtained the fol¬ 
lowing information on the possible eco¬ 
nomic consequences of this change. The 
incremental cost to the consumer for 
laminated gloss with the thicker Inter¬ 
layer will vary because of the variance 
In mark ups. which depends primarily 
on the particular end use application and 
the distribution method. The incremen¬ 
tal cost at retail Is estimated to range 
from 55 cents to 65 cents per square foot 
for most applications. Because the stand¬ 
ard should not affect the price of com¬ 
petitive glazing materials, (such as tem¬ 
pered glass and plastics, the concern of 
laminated glass manufacturers for their 
product is understandable. It In difficult 
to assess how seriously the price change 
will affect the market share of the 17 
laminated glass manufacturers. How¬ 
ever. there is some basis for suggesting 
that the laminated glass Industry will 
maintain its overall market share. 

First, the major shore of the market 
held by the laminated glass industry as 
a whole is in the motor vehicle field. 
Since motor vehicles are not within the 
Commission's jurisdiction, automotive 
glazing materials are not subject to this 
standard. Secondly, some of the sj>eelalty 
laminated glass within the scope of the 
standard, and used, for example, for 
sound reduction, security, bullet proofing, 
light glare, and heat reduction can meet 
the Category II. 400 foot pound require¬ 
ments at the present time. 

In addition, it. appears likely that the 
laminated glass Industry will maintain 
its competitive advantage in the Impor¬ 
tant replacement market which current¬ 
ly comprises more than half of all lami¬ 
nated glass sales for applications with¬ 
in the scope of the standard. 

Tempered glass is cheaper than lami¬ 
nated glass. However, In much of the re¬ 
placement market laminated glass has 
the price advantage over tempered glass 
since laminated glass can be installed al¬ 
most immediately when needed, elimi¬ 
nating expensive board up charges which 
are associated with the extended delivery 
time of non-standard size tempered glass. 
With the increased cost of laminated 
glass in Category n applications caased 
by the standard, the price advantage of 
laminated glass over tempered glass in 
the replacement market ts no longer cer¬ 
tain. Nevertheless, estimates of board 
up costs associated with tempered glass 
(around $80> and data on the incre¬ 
mental cost of laminated glass indicate 
that laminated gloss is likely to retain its 
price advantage over tempered glass by 
n narrow margin under most conditions. 
An analysis of this advantage Is Includ¬ 
ed In the Commission's Economic Im¬ 


pact Statement, dated December 14,1976. 
which is included in the public record 
available in the Office of the Secretary 
of the Commission. Under certain con¬ 
ditions the price advantage of laminated 
glass could be lost, for example, if the 
variable board up costs arc significantly 
below normal and the variable mark up? 
on laminated glass are on the high side 
All in all, considering the relative price 
and the quick replacement advantage of 
laminated over tempered glazing mate¬ 
rial. there is reason to believe that lami¬ 
nated will not lose a significant share of 
the replacement market to tempered 
glass., 

laminated glass is currently priced 
about the same as plastics at the glazing 
dealer level. Both materials arc used in 
the replacement market, since they can 
be easily stocked and readily cut to a 
custom size. An Important use of lami¬ 
nated glass In the replacement market 
is for fixed panels in nonrcsldential en¬ 
trance ways. Presently, laminated is pre¬ 
ferred to plastics in this use for esthetir 
reasons, for example, because it has bet¬ 
ter scratch resistance and Is less likely to 
discolor. Considering the unique physical 
characteristics of laminated glass, it i* 
unlikely that the price increase of lami¬ 
nated glass will cause it to lose a signifi¬ 
cant share of the replacement market to 
plastics. 

In summary. If the laminated glass In¬ 
dustry does double the thickness of the 
plastic Interlayer for Category II appli¬ 
cations In order to meet the standard, it 
appears likely that its market share gen¬ 
erally will be maintained. 

The effect of the standard will van 
among the 17 U.3. firms that manufac¬ 
ture laminated glass. For most of there 
firms, laminated glsss production af¬ 
fected by the standard would be well un¬ 
der 10 percent of the Individual firm'* 
total production of glazing material, 
such as tempered, annealed glass and 
laminated glass unaffected by the stand¬ 
ard. For at least one firm, the figure 
could reach 25 percent For the largest 
firms, the figure is near zero. 

Finally, it should be pointed out that 
the standard could provide Increased 
sales opportunities for laminated glass 
since noncomplying glazing material will 
relinquish Its share of the replacement 
market, 

b. Several commentors from the U.S 
laminated industry expressed a concern 
that the proposed standard would lead 
to major foreign inroads. 

The possibility of increased foreign 
competition exists regardless of a CP8C 
standard. It is the Commission's view 
that the effect of the standard on the 
import sitxiation will be minimal since 
the manufacturing cost differential be¬ 
tween domestic and foreign firms will re¬ 
main nearly constant. The additional in¬ 
terlayer plastic material required to meet 
tiie standard’s 400 ft lb test is nearly 
equally priced for domestic and foreign 
firms. 

2. Wired glass* The C-E Glass Com¬ 
pany commented that the proposed 
standard would have a deleterious eco¬ 
nomic effect on the wired glass industry* 
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After reviewing information presented 
by the common tor, and Its own analysis, 
the Commission concludes that the pro¬ 
posed standard will cause serious eco¬ 
nomic disruptions in the wired glass in¬ 
dustry because technological improve¬ 
ments in the product will need to be 
made beforew ired glass can be used in 
Category I How energy) applications, and 
because It probably will not be usable at 
all in Category n (high energy) applica¬ 
tions. because the product probably will 
not be able to pass the impact test of 
$ 1201.4 1 d > (1 >. Other than for the effects 
on wired gloss manufacturers, disruption 
will be minor In most markets where 
wired gloss is Incorporated into a con¬ 
sumer product, since in most applications 
a complying glazing material is readily 
available as a substitute for wired glass 
and wired glass in only 2 percent of the 
total glazing used in the US. annually. 
However. In the market for doors and as¬ 
semblies intended to retard the passage 
of fire, the unique physical properties of 
wired glass appear to make it the only 
practical material at this time tor use in 
fire doors. 

Therefore, depending on the success 
the w ired glass industry has in techno¬ 
logically improving its products, the dis¬ 
ruption to the Are door and Are assem¬ 
bly market could be extremely signifi¬ 
cant 

The Commission, for reasons more 
fully discussed In section B above, has In 
the Anal standard revised the division 
line between Category I and Category n 
doors and glazed panels from 6 square 
feet to 9 square feet 

'See I 1201.2 »oj (3i and i4*.) As a re¬ 
sult wired glass for use in doors intended 
to retard the passage of Are would now 
generally only be subject to the 150 foot 
ixnmd Impact requiremcnU of Cate¬ 
gory I. <} 1301.4(d) (1).) 

Nevertheless, as described earlier in 
this preamble, since It is doubtful thot 
much wired glass can now comply with 
the 150 foot pound Category I impact test 
requirements, the Commission has con¬ 
cluded that there is good cause for defer¬ 
ring for a period of 2Mi years applica¬ 
tion of the standard U> wired glass in¬ 
tended to retard the passage of Are. This 
ix?riod will allow the industry time to 
develop the technology necessary to pro¬ 
duce glazing materials for such applica¬ 
tions which will meet Category T require¬ 
ments. and will allow time to amend fed¬ 
eral. state and municipal Are codes to 
permit the use of the improved glazing 
material. This decision is reflected in 
II 1201.KcHl) and 12017 of the Anal 
standard. 

3. Organic-coated ptes*. Comments 
were submitted on the economic implica¬ 
tions of the proposed standard with re¬ 
spect to organic-coated glass. 

Applications of a polymer Aim to glaz¬ 
ing already in place is a relatively new 
concept to the Add of architectural glaz¬ 
ing with significant benefits for consum¬ 
ers. It allows consumers to upgrade glaz¬ 
ing material for safety or for energy 
economy without replacing glazing mate¬ 
rial already installed. Comments ex¬ 
pressed concern that this benefit might 
be lost to consumers under the standard. 
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However, since the application of poly¬ 
mer film to glazing already in place is not 
within the scope of the standard, the 
Commission does not expect this market 
to be disrupted. 

In most currently marketed thickness¬ 
es. organic coated glass which has the 
Aim applied to annealed gloss at the fac¬ 
tory cannot meet the Category n impact 
requirements of § I201.4(d> (1). Some 
members of the industry believe that a 
market limited to Category I products 
alone is too small and segmented to be 
proAtable for most manufacturers. The 
revised upward division point between 
Category I and Category n doors, storm 
doors, and glazed panels in the final 
standard will ease this problem (see 
If 1201.2(a) (3) and C4> >. It Is not clear 
to what extent the factory produced or¬ 
ganic coated glass market will be dis¬ 
rupted. However, the economic impact 
in relation to the entire glazing industry 
will be negligible, since this material ac¬ 
counts for less than % of one percent of 
the total volume. 

4. Summary of economic impact. The 
discussions above indicate that certain 
segments of the glazing industry are 
likely to be adversely affected by the 
standard. Specifically, there Is likely to 
be disruption to the wired glass (other 
than Are door uses), the organic-coated 
glass market and. to a lesser extent, in 
the laminated glass market However, 
these markets are small in relation to the 
entire industry. For the glazing industry 
in general, the dlvniptions and disloca¬ 
tions of existing manufacturing and 
commercial practices due to the stand¬ 
ard are expected to be minor. 

5. Cost benefit analysis. A comment re¬ 
ceived from the Council on Wage and 
Price Stability <CWPS> outlined a for¬ 
mal cost benefit analysis arid urged that 
thLs approach be adopted by the Com¬ 
mission. While the Commission is re¬ 
quired by section 9(c) of the CP8A. 15 
U.S.C. 2058(c) to consider and nudee 
Andings regarding certain economic 
matters, the act does not require the 
Commission to conduct a cost beneAt 
analysis. The Commission has made the 
required Andings In & 1201.1 fd> of the 
standard and has discussed economic ef¬ 
fects of the standard In this section of 
the preamble. Because important .social 
costs and benefits have not been ade¬ 
quately identified and quantiAed in the 
present state of the art. the Commission 
believes that there are at this time sub¬ 
stantial questions concerning the useful¬ 
ness of cost beneflt analysis when ap¬ 
plied to product safety. However, the 
Commission has made certain cost bene¬ 
flt calculations, which are part of the 
public record. 

In the comment, CWP8 performed u 
rough calculation which indicated that 
the costs of the standard far exceed the 
benefits. The Commission believes that 
the CWPS calculation contains inade¬ 
quacies and that CWPS has not sup¬ 
ported its conclusion Important benefits 
which are not easily quantifiable were 
ignored and Implicitly assigned a value 
of zero; examples include savings to con¬ 
sumers due to reduced breakage of safety 
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glazing, possible reduction in retail prices 
due to distribution efficiencies made pos¬ 
sible by a uniform national standard, and 
social benefits from reduced pain and 
suffering. In addition, the calculation 
failed to recognize fully the need for dy¬ 
namic analysts when considering both 
cost and beneflt streams over a period of 
time. 

Other potential economic effects of the 
standard taken Into account by the Com¬ 
mission are discussed in an economic 
analysts prepared by the Commission 
And the findings set forth in I 1201 lull 
of the standard. A copy of the Commis¬ 
sion’s Economic Impact Statement Is in¬ 
cluded In the nubile record and may be 
seen in the Office of the Secretary. 

F. Stocknttinq. Section 1201.6 of the 
proposed standard set forth provisions 
relative to what the Commission consid¬ 
ered to be prohibited acts of stockpiling 
within the scone of section 9(d)(2) of 
the CPSA <15 U.8.C. 2058(d)(2)> This 
section authorizes the Commission to 
prohibit manufacturers from stockpiling 
a product subject to a consumer product 
safety standard between issuance of the 
final standard and Its effective date- 
stockpiling is defined as manufacturing 
or importing of a product during this 
time period at a rate sivnificantlv greater 
than the rate at which the product was 
produced or imnorted during a base oe- 
riod (set by rule* ending prior to the 
promulgation dnte. 

The proposed stockpiling provhun»*. 
I 1201.6. .specified that manufacturers, 
fabricators, and importers of certain ar¬ 
chitectural products who Incorporate. 
glazing material into those products <ih*H 
not incorporate <d*zlnq materials which 
do not comply with the requirement* of 
the standard between the date the 
standard is Issued and the date the 
standard becomes effective, at a rote 
which is greater than the rate of nrodne. 
tion or importation during the base pe¬ 
riod plus ten percent 

The Consumer Safety Glazing Com¬ 
mittee. the Glass Division of the Ford 
Motor Company. and the Gloss Temper¬ 
ing Association commented that the fixed 
base period dates proposed In i 1201.6(c) 
(2> were inappropriate. The Commission 
believes that the fixed base period dates 
were appropriate for the proposed stand¬ 
ard. and the earlier timetable for publi¬ 
cation of the final standard. Homer, the 
intent of the stockpiling provision is to 
prevent a manufacturer from circum¬ 
venting the purpose of a consumer prod¬ 
uct safety rule while permitting the 
manufacturer to continue at product bin 
rates that would have been typical in the 
absence of a rule. Therefore, it Is appro¬ 
priate for a base period to be set that 
takes Into account the publication date 
of the standard The Commission, there¬ 
fore. has determined that the stockpiling 
provision be modified to provide for a 
base period related to the publication 
dote as set forth below at 11201 6. 

IV Othzr CnNsrox rations 

A. Environmental effects of the stand¬ 
ard. Prior to publishing the proposed 
standard, the Commission considered the 
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environmental effect* of Ils action and 
determined that there wa§ no potentially 
significant environmental effect associ¬ 
ated with the implementation of the pro¬ 
posed standard. Because the factors lead¬ 
ing to tills determination have not 
changed as ft result of any changes, addi¬ 
tions. or corrections made in the stand¬ 
ard as adopted below, and in view of its 
Economic Impact Statement of Decem¬ 
ber 14. 1976. the Commission reaffirms 
its decision that there is no potentially 
significant environmental effect associ¬ 
ated with the promulgation of the stand¬ 
ard. The factors leading to the original 
determination were set forth in an envi¬ 
ronmental assessment of the pro^ewed 
standard which may be seen in the Office 
of the Secretary. 

B. Certlflcatirm and tnheUnn. l, Com¬ 
ments were received from the Consumer 
Safety Otazing Committee and PPO In¬ 
dustries remitting the Commission to 
specify in the final standard a reasonable 
testing program for pumases of certify¬ 
ing that glaring materials and products 
subject to the standard comply with it* 
reoutrements; and to include provisions 
within the standard for certification and 
labeling of glazing materials and prod¬ 
ucts for compliance wtth the standard. 
Associated Laboratories recommended 
that the Commission Include in the Pro¬ 
visions of the final standard a specifica¬ 
tion of the number of specimens which 
ran«t be tested to determine compliance 
with the standard Fbrd Motor Com- 
panv’s O*ass Division reouest^d the Com¬ 
mission to issue product Identification 
labeling provisos ntirroant to section 
14(e) of the CPSA Additional comments 
and suggestions with respect to numbers 
of specimens, certification, and labeling 
were submitted by the Glass Tempering 
Association, the Fiat Gbu* Marketing 
Association, the Plastic Safety Glaring 
Committee PPO Industrie*, the Ander¬ 
son Mnmifarturipg Company Rohm and 
Haas Company, the Fourro Glass Com¬ 
pany. and Sheffield Poly-Glar. Inc. 

The standard docs not impose any 
testing reouirements imon manufac¬ 
turers of gla'dnq materials. However, sec¬ 
tion 14(a) of the CPSA requires manu¬ 
facturers and private labelers of products 
subject to standards to issue certi«caU*s 
of conformance, based on a test of each 
product or upon a reasonable testing pro¬ 
gram. Section 14(b) authorizes the Com¬ 
mission to prescribe by rule reasonable 
testing nroerrams. The Commission antic¬ 
ipates issuing such a rule under the au¬ 
thority of section 14'b> Tli* rule will be 
Issued In accordance with 5 B S.C. 553 
(Administrative Procedure Act). 

In issuing a rule und°r section 14. the 
Commission will consider, among other 
things, such matters as the number of 
specimens to be tested in any reasonable 
testing program, possible alternative 
tests that industry members mi«dit con¬ 
duct. existing third party certification, 
and labeling both before and after the 
glazing material has been cut. It is an¬ 
ticipated that such a regulation will be 
issued prior to the effective date of the 
architectural glazing material standard 
to become effective at the same time as 


the standard. If l appear* thn the cer¬ 
tification rule un *cr section 1* could 
not be made effective «t the same time 
as the standard. Mir Commission will 
consider an extension in the effective 
date of the standard 

2. Ford Motor Co. and the Gla** Tem¬ 
pering Association requested that provi¬ 
sion be made for permitting the use of 
glazing materials after the effective dale 
of the standard wliieh were certified to 
comply witli previously existing stand¬ 
ards. but which also might meet the re¬ 
quirement* of Part 1201. The Commis¬ 
sion believes that the effective date of 
the standard contains an adequate lead 
time for fabricators to evhau** supplies 
of glazing material that have not been 
certified as complying with the standard 
and for glazing material manufacturers 
to provide glazing materials which have 
been certified as complying with the 
standard. However, the Commission will 
consider these concerns in the develop¬ 
ment of the certification and labeling 
regulation. 

C. Preemption The City of Phoeuix. 
Arizona questioned the wisdom of the 
Commission’s preempting local require¬ 
ments for architectural glazing material. 

Section 26(a) of the Act «15 U.8.C. 
2075(a)) provides that whenever a con¬ 
sumer product safety standard issued 
under the act is in effect and applies to 
a risk of injury associated with a con¬ 
sumer product, no state or political sub¬ 
division of a state shall have any author¬ 
ity either to establish or to continue in 
effect any provision of a safety stand¬ 
ard or regulation which prescribe* 
any requirement* as to the perform¬ 
ance. composition, contents, design, 
finish, construction, packaging, or la¬ 
beling of such products which are 
designed to deal with the same risk of 
injury associated with such consumer 
product, unless such requirements are 
identical to the requirements of the 
standard promulgated under the ad. 
Tills means, in effect, that most state 
standards in existence that are appli¬ 
cable to the same products and risks of 
injury subject to regulation under the 
standard will be completely or substan¬ 
tially preempted by the CPSC standard 
upon it* effective date. Such state stand¬ 
ards that address the same risks of in¬ 
jury dealt with by the federal standard 
must be identical to the federal standard 
to remain in effect.. Thus, the act gives 
the Commission no discretion to avoid 
preemption of slate and local regula¬ 
tions. It is the view of the Commission, 
however, that the preemption provisions 
of the Consumer Product Safety Act 
would not apply to those product* ex¬ 
empted from the scope of tilts standard 
by I 1201.1(c). 

Section 26(c) of the act as amended 
<15 U.8.C. 2075(0), however, provides 
that upon application of a state or polit¬ 
ical subdivision thereof, the Commission 
may by role, after notice and opportu¬ 
nity for oral presentation of views, 
exempt from the preemption provisions 
of section 26(a) (under such condition* 
as the Commission may impose) a pro¬ 
posed safety standard or regulation de¬ 
scribed in the application for exemption 


and which is designed to protect again* l 
a risk of injury associated with a con¬ 
sumer product subject to a consumer 
product safety standard. In such cases, 
the Commission must find that tlie pro¬ 
posed standard or regulation (1) pro¬ 
vides a significantly higher degree of 
protection from such risk of injury than 
the consumer product safety standard 
under the act, and <2) does not unduly 
burden interstate commerce. Thus 
states and local governments may apply 
to the Commission for exemption from 
preemption 

D Jurisdiction. One commenior 
raised the question of what product tli 
Commission Is regulating in its proposed 
standard, and alleges that there are 
*erious questions about the CommissionV 
jurisdiction over glazing material used in 
the architectural products identified in 
the standard. 

The consumer products that are the 
subject of the Commission’s rtandard 
are the architectural glazing material Jt- 
*e l f used In storm doors or combination 
doors, doors, bathtub doors and enclo¬ 
sures. shower doors and enclosure 
glazed imnels and sliding glass dooj 
• patio-type). In addition, the standard 
applies to the above enumerated archi¬ 
tectural product* In which the glazing 
material is incorporated. In that tho^r 
product* must be constructed o* glaxim; 
material that compiles with the stand¬ 
ard. 

In regard to the question of Jurisdic¬ 
tion. it Is the Commission’s view’ that the 
architectural glazing material and the 
architectural product* in which the 
glazing material is incorporated Is pro¬ 
duced or distributed for sale to nnd/o: 
use or enjoyment of consumer* in or 
around a permanent or tern porno 
household or residence, a school, in rec¬ 
reation. or otherwise. Thus, the glazing 
material and architectural products sub¬ 
ject to the standard lire consumer prod¬ 
ucts and within the jurisdiction of the 
Commission. 

E. Reference standards. Certain vol¬ 
untary standards have been referenced 
in this Part 1201. The reference* pertain 
to the voluntary standards Issued on tin- 
cited dates, and not to any prior or sub 
sequent revisions. Revision* to those ref¬ 
erence standards would not be incorpo¬ 
rated into the standard unless the Com¬ 
mission amends the standard to lncor 
porate these revisions. 

G. Metric conversions. TliL standard 
was developed using the English system 
of unit*. Metric equivalents have been 
Included In the text of the standard for 
convenience. Metric equivalents have 
not been added to illustrations 1 through 
5. The conversion factors to be used 
there are: 

1 Inch ~ 2.54 centimeters 

I pound - 4636 kilogram* 

H. Elderly and handicapped Section 
9(b) of the act. 15 CT.SC 2058(b), a> 
amended, requires the Commission to 
consider and take into account the spe¬ 
cial needs of elderly and handicapped 
persons to determine the extent to which 
such persons may be adversely affected 
by tile standard. The Commission ha* 
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don* so and determined that no such 
adverse effect will result from the issu¬ 
ance of the standard, because it Is una¬ 
ware of any situation where an elderly 
or handicapped person would sustain In¬ 
juries of greater severity because safety 
v, lazing had been present, or would be 
inconvenienced by the presence of safety 
glazing. To the extent that the elderly 
and handicapped may be likely to push 
on glazing to operate doors, their protec¬ 
tion would be the same or greater as 
other persons. 

1. Findings. Section *9(c) of the CPSA 
requires that prior to promulgating a 
consumer product safety rule the Com¬ 
mission shall consider, and shall make 
appropriate findings for inclusion in 
such a rule as to: (1) The degree and 
nature of the risk of injury the rule is 
designed to eliminate or reduce; (2) the 
approximate number of consumer prod¬ 
ucts. or types or classes thereof, subject 
to such rule; (3) the need of the public 
for the consumer products subject to 
such rule, and the probable effect of such 
rule upon the utility, cost, or availability 
of such products to meet such need; (4> 
any means of achieving the effect of the 
order while minimizing adverse effects 
on competition or disruption or disloca¬ 
tion of manufacturing and other com¬ 
mercial practices consistent with the 
public health and safety; (5) that the 
rule is reasonably necessary to eliminate 
or reduce an unreasonable risk associ¬ 
ated with such products; and (6> that 
the promulgation of the rule is in the 
public interest (15 U.fl C. 2058(c>>. 

The findings required by section 9(c> 
of the act have been made by the Com¬ 
mission and are incorporated in 3 12011 
below. 

V. Miscellaneous 

In response to a number of comments 
which were received suggesting editorial 
changes, and upon its own review. the 
Commission has made certain revisions 
in the Anal standard. Among these 
changes are the following: 

1 Wired glass and annealed glass have 
been added to the list of products in 
Table 1 of the Anal standard, with a 
notation that both arc exempt from the 
environmental durability tests. 

2. The definition of laminated glass 
contained in proposed I 1201.2(a) (12) 
lias been modified to make it clear that 
laminated wired glass is to be considered 
laminated glass. (See I 1201.2*a h 13» of 
the Anal standard). 

3. A compression tolerance of 10 per¬ 
cent to 15 percent has been added to 
i 1201.4(b)(lMv) and to Figure 3. 

4. In proposed 3 1201.2(a)(31 >. now set 

out at 3 1201.2(a) *33>. the term “• • • 
properly tempered.has been re¬ 

vised to # • highly tempered ♦ • •“ 
and the term “granular pieces” has been 
revised to read “particles* 4 . 

5. The latter portion of proposed 
11201.4(b) (1) (1) lias been deleted be¬ 
ginning with “• • • except that impact 
test frames • • •" to reflect that the 
Commission will only use test frames 
manufactured to the specifications of the 
standard. 
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6. One commenter. the Plastic Safety 
Glazing Committee, recommended the 
deletion of the term “Accelerated” from 
the title heading of I 1201.4(d) (2) (11) 
which is “Accelerated weathering test." 
The Commission has not made tills 
change because all of the testing specified 
in this section is, in fact, accelerated. 
Use of the term “accelerated” in this 
context is consistent with the practice 
of the National Bureau of Standards. 

7. Proposed $ 1201.4(e) <1> (i) <D>. now 
set out as 33 1201.4(e)(1) (iv) and (v), 
provides criteria for passing the Impact 
test. It has been revised first to state 
more clearly that a specimen is con¬ 
sidered to pass the test if “The specimen 
does not remain within the subframe 
and no breakage is caused by the lm- 
pactor" (f 1201.4(e) (1) (iv) >. This revi¬ 
sion covers those situations where the 
glazing material comes out of the frame 
upon impact A new paragraph 3 1201.4 
(e)(1)<v) lias been added, to provide the 
other criterion which was set out in pro¬ 
posed 5 1201.4(e) (1MD). The new para¬ 
graph states. “The specimen does not 
break ” 

8. The definition of glazed panel. 
I 1201.2(a) (10) (1). pertaining to glazed 
panels in residential buildings, has been 
revised so that the definition Includes 
any panel whose nearest vertical edge is 
within 12 inches of the door rather than 
only the first panel. Tills change is con¬ 
sistent with the intent of the Commis¬ 
sion to apply the standard to all glazed 
panels beginning within 12 inches of a 
door in residential buildings. 

9. The labeling language of proposed 
3 1201.5(c) has been revised to read 
“Glaze this side in” and now conforms 
with ANSI Z97.1-1975 entitled “Per¬ 
formance Specifications and Methods of 
Test for Safety Glazing Materia] Used in 
Buildings”. September 26. 1975. approved 
and published by American National 
Standards Institute. Inc.. 1430 Broadway. 
New York. New York 10018. 

10. Definitions for “jalousie door” and 
“leaded glass” have been added as 
33 1201.2(a) (12» and (14». and in pro¬ 
posed 3 1201.2<a) (25). now set out as 
3 1201.2(a) <27). the definition of resi¬ 
dential buildings, has been revised to 
additionally include *•• • • any struc¬ 
ture which is attendant to. a part of, or 
appurtenant to” the buildings described 
in the definition. Other definitions have 
been renumbered as necessary. 

11. In response to comments sub¬ 
mitted by Phenix Manufacturing Co. and 
Ford Motor Co.. 3 1201.1<b) has been 
revised to make clear that Part 1201 does 
not apply to glazing materials manu¬ 
factured on or before the effective date 
of the standard. However, architectural 
products enumerated in the standard 
that are manufactured after the effective 
date must incorporate glazing materials 
that comply with the standard 

Conclusion 

Having considered the offeror’s sub¬ 
mission, the published proposal, the oral 
And written response to the proposal, and 
other relevant material, the Commis¬ 
sion issues the safety standard for archl- 
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tectural glazing materials as set forth 
below: 

Therefore, pursuant to provisions of 
the Consumer Product Safety Act (Sec. 
9<a>. Pub. L. 92-573. 86 Stat. 1215; 15 
UJB.C. 2058(a)), a new Part 1201 is added 
to Title 16. Chapter H, Subchapter B, as 
follows; 

8*c. 

1201.1 Scope, application and finding*. 

1201.2 Definitions. 

1201.3 ocueral requirement*. 

1201.4 Test procedure*. 

12015 - Certification and labeling require* 
meat*. 

1201.6 Prohibited stockpiling. 

1201.7 Effective date. 

AnTHoarrr: Secs. 2. 3. 7, 9. 14. 10. Pub L. 
02-673. 86 Stat 1212-17; (15 U S.C. 2051. 2052, 
2066, 2058. 2063.2008). 

§ 1201.1 Scope, application anil find¬ 
ing*. 

(a) Scope. Tills Part 1201, a consumer 
product safety standard, prescribes the 
safety requirements for glazing materials 
used or intended for use in any* of the fol¬ 
lowing architectural products: 

(1 > Storm doors or combination doors. 

(2) Doors. 

(3) Bathtub doors and enclosures. 

(4) Shower doors and enclosures. 

(5) Glazed panels. 

(6> Sliding glass doors (patio-type). 

It also requires that these architectural 
products which incorporate glazing mate¬ 
rials be constructed with glazing mate¬ 
rials that meet the requirements of this 
part. The safety requirements are de¬ 
signed to reduce or eliminate unreason¬ 
able risks of death or serious injury to 
consumers when glazing material is 
broken by human contact. 

(b> Application. This Part 1201 shall 
apply to glazing materials for use in the 
architectural products listed in para¬ 
graph (a) of this section and to those 
architectural products listed in para¬ 
graph (a) of this section if they arc made 
with or incorporate glazing materials. 
The standard applies to glazing materials 
and architectural products incorporating 
glazing materials that ore produced or 
distributed for sale to or for the personal 
use. consumption or enjoyment of con¬ 
sumers in or around a permanent or 
temporary household or residence or in 
recreational, school, public, or other 
buildings or parts thereof. Tills Part 1201 
applies only to those glazing materials 
manufactured after the effective date of 
the standard; and to those arcliitectural 
products identified in paragraph (a) of 
this section that $re manufactured after 
the effective date of the standard. Thus, 
architectural products identified In para¬ 
graph (a) of this section manufactured 
after the effective date of the standard 
must incorporate glazing materials that 
comply with the standard. For purposes 
of this standard, fabricators and persons 
who assemble glazed panels are consid¬ 
ered to be manufacturers of the archi¬ 
tectural products listed in paragraph (a) 
of this section. Architectural glazing 
materials used in the products listed in 
paragraph (a) of this section and used 
in mobile homes are not subject to the 


FEDiRAl REGISTER, VOL. 42. NO 4—THURSOAY. JANUARY 6, 1977 




1112 


RULES AND REGULATIONS 


provisions of this Part 1201. While this 
Part 1201 prescribes a test method to 
determine whether glazing materials sub¬ 
ject to this Part 1201 standard meet the 
requirements of the standard, the stand¬ 
ard itself does not require that a manu¬ 
facturer test any glaring materials or 
products subject to the standard All 
obligations of manufacturers to perform 
testing are imposed by section 14 of the 
Consumer Product Safety Act and certi¬ 
fication regulations which will be estab¬ 
lished by a separate rulemaking proceed¬ 
ing. However, the Commission intends 
to use the test procedures set forth in thi* 
Part 1201 to determine whether mate¬ 
rials and products subject to the stand¬ 
ard meet the requirements of the stand¬ 
ard 

«c) Exemptions. The following prod¬ 
uct*. materials and uses are exempt from 
this Part 1201: 

< 1 > Wired glass used in doors or other 
assemblies to retard the passage of fire, 
where such door or usscmbly is required 
by a federal, state, local or municipal 
Are ordinance, except that thir. exemp¬ 
tion shall terminate on January 6. 1980 
<2> Louvers of jalousie doors; 

«3> Openings in doors through which a 
3 inch diameter sphere is unable to pass; 

»4 » Leaded gloss panels where no indi¬ 
vidual piece of glass has on area greater 
than 30 square inches; 

«5> Glazing materials used as curved 
glazed panels in revolving doors: 

<6) Commercial refrigerated cabinet 
glazed doors. 

♦ d> Findings —< D The degree and na¬ 
ture of the risk of injury the rule is de¬ 
signed to eliminate or reduce. The Com¬ 
mission Ands that the nature of the risks 
of Injury this standard is designed to 
eliminate or reduce are as follows: 

it) Lacerations, contusions, abrasions, 
and other injury or death resulting from 
walking or running into glazed doors or 
sliding glass doors believed to be open or 
glazed panels mistaken as a means of 
ingress or egress, or pushing against glaz¬ 
ing material In doors or glazed panels 
in an attempt to open a door, 

(ill Lacerations, contusions, abrasions, 
and other injury or death resulting from 
accidentally failing into or through 
glazed doors, sliding glass doors, glazed 
panels, bathtub doors and enclosures and 
shower doors and enclosures. 

(lilt Lacerations, contusions, abra¬ 
sions, and other injury or death resulting 
from the act of installing, replacing, stor¬ 
ing or otherwise manipulating glazing 
material In doors, sliding glass doors, 
glazed panels, bathtub doors and enclo¬ 
sures and show er doors and enclosures, or 
from broken glazing material in doors, 
sliding glass doors, glazed panels, bath¬ 
tub doors and enclosures and shower 
doors and enclosures. The Commission 
estimates that 73.000 injuries associated 
with architectural glazing materials in 
the architectural products within the 
scope of this standard were treated in 
hospital emergency rooms during 1975, 
and that about 2,400 of these Injuries re¬ 
quired the patients to be hospitalized. 
Extrapolating to total injuries in the 
United States the Commission further 


estimates that approximately 190.000 in¬ 
juries were associated with architec¬ 
tural glazing products covered by tills 
standard. Although injuries occur at any 
age, children aged 14 and under appear 
to be at particular risk of Injury since 
as a group they represent approximately 
half the injuries while comprising less 
than 30 percent of the population. Lac¬ 
erations are the most common injuries 
associated with architectural gl a z i ng ma¬ 
terials and account for 72 percent to 93 
percent of the injuries associated with 
the architectural products identlAed in 
paragraph ta> of this section. These iac- 
cratlve injuries span a broad spectrum 
of severity and extent of body part af¬ 
fected. During 1975, an estimated 200 in¬ 
juries were treated in emergency rooms 
for lacerations over 25 to 50 percent of 
the victims’ bodies and over 7,000 per¬ 
son* were treated for lacerations to the 
head or face. On the basis of all injury 
information available to the Commission, 
it is apparent that the severity of the in¬ 
juries associated with architectural glaz¬ 
ing materials ranges from minor cute to 
damage to tendon*, nerves, muscles, and 
blood vessels resulting in extensive sur¬ 
gery. Peripheral nerve injuries result in 
varying degree* of loss in sensation and 
motion which may never be i*estored 
completely. Tendon and muscle injuries 
may involve loss of movement. Some vic¬ 
tims of architectural glazing material in¬ 
cidents are disAgured. and sustain emo¬ 
tional trauma as well. Severing of ar¬ 
teries and veins has led to death. One 
way of quantifying the extent of the pub¬ 
lic health problem relating to Injuries 
associated with products is to estimate 
the total number of disability days re¬ 
sulting from the injuries. Using average 
days of restricted activity by age for 
speclAc injuries and body parts (Vital 
and Health Statistics. 8eries 10. Number 
57. National Center for Health Statistics, 
U.8. Department of Health, Education, 
and Welfare*, it is estimated that about 
230.000 days of restricted activity resulted 
from injuries associated with architec¬ 
tural products which were treated in 
emergency room* alone. 

c2» The approximate number of con¬ 
sumer products , or types or classes there¬ 
of , subject to the standard. The types of 
glazing materials affected by or subject 
to the standard ore laminated glass, tem¬ 
pered glass, wired glass, organic-coated 
glass, annealed glass, and plastics. Ar¬ 
chitectural products that incorporate the 
aforementioned glazing materials that 
ore also affected by or subject to the 
standard are: storm doors or combina¬ 
tion doors, doors, bathtub doors and en¬ 
closures, shower doors and enclosures, 
glazed panels and sliding gloss doors 
(patio-type) (see paragraph <a> of this 
section). The Commission has estimated 
that 13 to 16 percent of the total market 
for glazing material incorporated In 
products within the scope of the stand¬ 
ard will be affected by the standard. Most 
of the glazing subject to the standard is 
currently’ covered by state safety glazing 
legislation. To date, more than 30 states 
have enacted safety glazing legislation, 
but this legislation is neither consistent 


nor completely uniform nmoiu; states 
Annual markets for the architectural 
products which incorporate glazing ma¬ 
terial and that are within the scope of 
the standard have been estimated by the 
Commission In terms of square feet at 
glazed area and number of units. The 
market for glazing material incorpo¬ 
rated in products within the scope of the 
standard was estimated to be 234.8 rail- 
lion square feet in 1975. These Agures arc 
discussed in the Economic Impact State¬ 
ment. pp. 3-7, aqd Appendix A to the 
Economic Impart Statement, pp. 18-30 
which are available for review In the Of- 
Ace of the Secretary of the Commission. 
Washington. D C. 20207. 

<3* The need of the public for th ar¬ 
chitectural glazing material and prod¬ 
ucts incorporating that glazing material 
subject to the standard, and the prolntbl - 
effect of the standard upon the utility . 
cost or availability of those products to 
meet the need of the public —»!» Th'- 
need of the public for the architc ' rot 
glaring rnateriah and products incorpo¬ 
rating that glazing material. The need of 
the public for architectural products 
within the scope of the standard incor¬ 
porating glazing material is substantial 
since these products serve such func¬ 
tions as transmission of light, visual 
communication, protection from weather 
ventilation, and indoor climate control, 
and since reasonable substitutes for these 
products do not exist as a group Each 
of the types of glazing material subject 
to the standard has individual proper¬ 
ties which meet public need*, although 
one type of glazing material Is often an 
acceptable substitute for another. 

ill) Probable effect of the standard 
upon the cost of architectural glazing 
materials and architectural products in¬ 
corporating the glazing material to meet 
the need of the public for the product* 
The probable cost effects of the standard 
for architectural glazing materials are 
listed below. 

• A) The cost impact of the standard 
on consumers will be concentrated in 
those states with no present state safety 
glazing legislation. In those states, the 
average increase in cost per housing start 
resulting from the standard is estimated 
to range from 830 to $50. or approxi¬ 
mately* one-tenth of one percent of the 
price of a typical new house; utid the 
cobt for residential remodeling and re¬ 
placement Ls expected to be in the range 
of $0.25 to $0.30 per household annually 

«B * The Increased cost of glazing ma¬ 
terial for nonresident!*] uses will be pale) 
ultimately by consumers through higher 
prices of goods and services. Generally, 
the increased cost of glazing is not pa.sscd 
to consumers immediately, but is spread 
over the Ufc of the nonresidential struc¬ 
ture. Therefore, the increased cost to 
consumers for glazing material in non¬ 
residential structures will probably rise 
slowly over time to an annual level of 
approximately $1.10 per household in 
states with no safety glazing legislation 
and $0.20 to $0.50 per household in the 
other stales. In many of the states with 
state regulations, the Impact of the 
standard on residential construction and 
new housing prices will be near zero. 
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.since most of the glazing is currently 
covered by the state glazing legislation. 

<C> The probable effect of the stand¬ 
ard on the various glazing materials 
within the scope of the standard will dif¬ 
fer. The retail price of laminated glass 
used in some Category II applications will 
probably increase by 10 to IS percent per 
square foot. The incremental cost to con¬ 
sumers for ungraded laminated gloss Is 
estimated to be approximately $ 0.14 per 
household, annually. The cost to con¬ 
sumers for tempered glass, organlc- 
coated glass, and plastics is not expected 
to increase because of the standard. In¬ 
formation available to the Commission 
indicates that the technology needed for 
producing wired glass which can comply 
with the standard is not readily available. 
See Appendix A of the Economic Impact 
Statement, pp. 45-56. for the incremental 
cost calculation by product category and 
application. 

Uii> Probable effect of the standard 
upon the uliltty of architectural a lazing 
materials and architectural products in¬ 
corporating the glazing materials to meet 
the need of the public for the products, 
The probable effect of the standard in 
regard to the utility of architectural glaz¬ 
ing materials and the architectural prod¬ 
ucts incorporating glazing material 
should be to increase the utility of the 
products. The basic effect of the stand¬ 
ard would be the substitution of certain 
safer glazing materials for annealed glass 
in certain architectural products. The 
Commission believes that such a substi¬ 
tution would increase utility for most 
consumers because of the usually in¬ 
creased durability of the glazing mate¬ 
rial that complies with the Commission's 
standard, and the knowledge that the 
product incorporating the glazing mate¬ 
rial is safer. There will be disutility for 
those consumers w r ho prefer non-comply¬ 
ing wired gloss and organic-coated glass 
when those materials become unavaila¬ 
ble for certain applications due to their 
Ukely inability to comply with the stand¬ 
ard However, the share of the glazing 
material market claimed by organic- 
coated and wired glass is small. 

<tv> Probable effect of the standard 
upon the availability of architectural 
glazing materials and architectural prod¬ 
ucts incorporating the glazing materials 
to meet the need of the public for the 
products. The Commission finds that the 
proposed standard should not have im¬ 
pacts of significant magnitude on the 
availability of architectural products 
within the scope of the standard, since 
domestic production capacity appears to 
be sufficient to handle any increased de¬ 
mand for glazing material to be used in 
those products. In addition, an increased 
demand for raw materials necessary to 
manufacture glazing materials that com¬ 
ply with the standard will be small in 
comparison to the volume of raw mate¬ 
rials currently used for glazing for the 
products that will be subject to the 
standard. Furthermore, no major change 
in demand for the architectural products 
subject to the standard incorporating 
glazing materials which would affect 
production is expected. The Commission 
finds that. In the absence of technologl- 
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cal advances, certain glazing materials 
will no lougcr be available for particular 
applicatioas. Unless technological ad¬ 
vances are made, wired glass will be un¬ 
available for use in the architectural 
products within the scope of the standard 
with the exception of fire door applica¬ 
tions where special provisions of the 
standard apply. Similarly, organic-coated 
glass which has the Aim applied to an¬ 
nealed glass at the factory may no longer 
be available for Category n products due 
to an inability to pass those impact test 
provisions of the standard. The availa¬ 
bility of glass replacement glazing in res¬ 
idential applications may be reduced, 
since plastic glazing often will be the only 
economical material available to con¬ 
sumers when immediate replacement is 
needed. 

(4) Any means of achieving the ob¬ 
jectives of the standard while minimizing 
adverse effects on competition or disrup¬ 
tion or dislocation of manufacturing and 
other commercial practices consistent 
with the public health and safety . The 
Commission has considered other means 
of achieving the objective of the stand¬ 
ard. but has found none that it believes 
w'ould have fewer adverse effects on com¬ 
petition or that would cause less disrup¬ 
tion or dislocation of manufacturing and 
other commerical practices, consistent 
with the public health and safety. For 
the glazing industry in general, the dis¬ 
ruptions and dislocations of existing 
manufacturing and commercial practices 
due to the standard are expected to be 
minor. However. It is possible that indi¬ 
vidual segments of the glazing materials 
Industry are likely to be adversely af¬ 
fected by the standard. Specifically, 
there- is likely to be disruption to the 
wiixd glass market, the organic-coated 
glass market and. to a lesser extent, to 
the laminated glass market. Manufac¬ 
turers of wired glass will face a serious 
problem because technological Improve¬ 
ments in the product will need to be made 
before wired glass can be used in Cate¬ 
gory I applications and because it prob¬ 
ably will not be usable at all in Category 
n applications (see 5 1201.2(a> (3> and 
(4» of the standard». since there appears 
to be little prospect at this time of devel¬ 
oping a wired glass product capable of 
withstanding the Category II, 400 foot 
pound impact test prescribed in * 1201.4 
of the standard. Laminated glass cur¬ 
rently used for Category I applications 
can meet the 150 foot pound impact test 
requirements, but not all laminated glass 
currently used for Category II applica¬ 
tions can meet the 400 foot pound Impact 
test requirements. The price increase for 
technologically' upgrading laminated 
glass will be borne by consumers. The 
Commission believes, however, that the 
competitive impact of the proposed 
changes would not severely weaken the 
position of laminated glass In the market 
place. The wired glass, organic-coated 
glass, and laminated glass markets af¬ 
fected by the standard are small In re¬ 
lation to the entire industry. The stand¬ 
ard Is not expected to have an appreci¬ 
able Impact on foreign or domestic com¬ 
petition. Increased competition » •»- 
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peeled between primary glass temperers 
and regional temperers, with primary' 
temperers taking an increased share of 
the original storm door, sliding door, 
bathtub enclosure and shower door mar¬ 
kets. Sales of nonresldentlal glazing for 
major nonresldentlal buildings will re¬ 
main with the primary glass companies. 
The regional temperers are expected to 
handle almost all the tempering of glaz¬ 
ing for smaller nonresldentlal buildings. 
Thus, they will gain some of this market 
at the expense of local dealers and dis¬ 
tributors. However, the distributors and 
dealers probably will operate as order 
takers for the smallest Job®. It Is expected 
that glazing distibutors and dealers will 
experience reduced market shares in both 
the residential and nonresldentlal new' 
glazing markets. This will occur as a re¬ 
sult of the transfer of business to the 
primary glass manufacturers and re¬ 
gional temperers. since tempered glass 
must be produced to size and it Is not 
feasible to keep In inventory all sizes 
which might be needed. 

(5 1 Summary finding. The Commission 
finds that there are unreasonable risks 
of injury associated with architectural 
glazing materials used In the architec¬ 
tural products listed In paragraph <a> of 
this section. In assessing the question of 
w hether unreasonable risks of injury or 
injury potential are associated with 
architectural glazing materials, the Com¬ 
mission has balanced the degree, nature 
and frequency of injury' against the 
potential effect of the standard on the 
ability of architectural glazing materials 
to meet the need of the public and the ef¬ 
fect of the standard on the cost, utility, 
and availability of architectural glazing 
materials to meet that need. The Com¬ 
mission finds that this standard, includ¬ 
ing its effective date, is reasonably' neces¬ 
sary to eliminate or reduce the unreason¬ 
able risks of injury associated with archi¬ 
tectural glazing materials and that pro¬ 
mulgation of the standard is in the public 
interest. 

§ 1201.2 Definition** 

<a> As used in this Part 1201: 

i 1) '‘Annealed glass" means glass that 
has been subjected to a slow, controlled 
cooling process during manufacture to 
control residual stresses so that it can 
be cut or subjected to other fabrication. 
Regular polished plate, float, sheet, 
rolled, and some patterned surface 
glasses arc examples of annealed glass. 

(2) “Bathtub doors and enclosures" 
means assemblies of panels and/or doors 
that are installed on the lip of or im¬ 
mediately surrounding a bathtub. 

(3> “Category’ I products’* means any 
of the following architectural products: 

Storm doors or combination doors 
that contain no single piece of glazing 
material greater than 9 square feet <0.83 
square meters) in surface area of one 
side of tlie piece of glazing material. 

<U> Doors that contain no single piece 
of glazing material greater than 9 square 
feet <0.83 square meters 1 in surface area 
of one side of the piece of glazing 
material. 

(ill) Glazed panels that contain no 
single piece of glazing material greater 


FEOERAl REGISTER VOL 42, NO 4— THURSDAY, JANUARY 6 . 19 77 




1444 


RULES AND REGULATIONS 


than 9 square feet ‘0.83 square meters) 

In surface area of one side of the piece of 
glazing material. 

(4) “Category n products*’ means any 
of the following architectural products: 

(1) Sliower doors and enclosures. 

<1J> Bathtub doors and enclosures. 

Oil) Sliding glass doors (patio type), 
(tv) Storm doors or combination doors 
that contain any piece of glazing ma¬ 
terial greater than 9 square feet (0.83 
square meters) In surface area of one 
ride of the piece of glazing material. 

(v) Doors that contain any piece of 
glazing material greater than 9 square 
feet (0.83 square meters) in surface area 
of one side of the piece of glazing 
material. 

(\1) Glazed panels that contain any 
piece of glazing material greater than 9 
square feet (0.83 square meters) In sur¬ 
face area of one side of the piece of glaz¬ 
ing material. 

(5) •'Distributor” means a person tq 
whom a consumer product U delivered or 
sold for purposes of distribution in com¬ 
merce. including persons cutting glazing 
material to size, except that such term 
does not include a manufacturer or re¬ 
tailer of such product. 

<6) •'Distribution in commerce” means 
to sell In commerce, to introduce or de¬ 
liver for introduction into commerce, or 
to hold for sale or distribution after in¬ 
troduction Into commerce. 

(7) “Door" means an assembly that 
is installed in an interior or exterior wall; 
that is movable in a sliding, pivoting, 
hinged, or revolving manner of move¬ 
ment; and that is used by consumers to 
produce or close off an opening for use as 
a means of human passage. 

<8> “Fabricator" means any person 
who assembles or otherwise incorporates 
glazing materials into an architectural 
product listed in $ 1201.1m). A fabrica¬ 
tor is considered a manufacturer as de¬ 
fined in paragraph <a)(16> of this sec¬ 
tion. 

(9> 'Glass'* means a hard, brittle, 
amorphous substance produced by fusion, 
usually consisting of mutually dissolved 
silica and silicates that also contains 
sods and lime. It may be transparent, 
translucent, or opaque. 

(10) “Glazed panel" means a glazing 
material used in any building listed in 
5 1201.1(b) that is: 

<1> In residential buildings, any piece 
of operable or nonoperable glazing ma¬ 
terial adjacent to a door whose nearest 
vertical edge is within 12 indies t31 cen¬ 
timeters) from the door in a closed posi¬ 
tion. and whose bottom edge is below the 
level of the top of the door; or 

(11) In all buildings other than resi¬ 
dential buildings, any piece of operable 
or nonoperable glazing material adjacent 
to a door whose nearest vertical edge is 
within 48 inches (1.2 meters) from the 
door in a closed position and whose bot¬ 
tom edge is below the level of the top of 
the door; or 

(111) In all buildings other than resi¬ 
dential buildings, all panes not described 
in paragraph (a) (10Mil) of this section 
where: 


• A) The lowest edge of the glazing ma¬ 
terial is less than 18 Inches (48 centi¬ 
meters) above any floor or any walking 
surface; and 

<B) The exposed glazing material in 
such panel exceeds 9 square feet (0.3 
square meters); and 

<C) There is a walking surface on both 
sides, either of which is within 36 inches 
‘92 centimeters) of such panel and the 
horizontal planes of such walking sur¬ 
faces arc within 12 inches (31 centime¬ 
ters) of each other. 

(iv> Not included in the definition of 
glazed panels are: 

(A) Panels where an Intervening in¬ 
terior permanent wall is between the 
door and the panel(s) described in para¬ 
graph fa) (10) (ii> of this section; 

(B) Panels described in paragraph <a> 
(10) (ill) of this section that have a hor¬ 
izontal member such as a piece of the 
framing or permanent chair rail no less 
than 1 Vi inches (4 centimeters) in width, 
which is located between 24 and 38 Inches 
(61 and 91 centimeters) above the walk¬ 
ing surface. 

(11) “Glazing material" means plas¬ 
tics, glass, including annealed glass, or¬ 
ganic-coated glass, tempered glass, lami¬ 
nated glass, wired glass; or combinations 
thereof where these are used: 

(i) In openings through the architec¬ 
tural products listed in i 1201.1(a), or 
ill) As the architectural products 
themselves, e.g. glazed panels or un¬ 
framed doors. 

(12) "Jalousie door" means a door (as 
“door" is defined in paragraph (a)(7) 
of tins section) having an opening glazed 
with operable, overlapping louvers. Each 
louver is one of a series of overlapping 
pieces of glazing material designed to 
admit ventilation and light but exclude 
rain and is typically operated by a crank 
and gear mechanism. 

(13) “Laminated glass** means glazing 
material composed of two or more pieces 
of glass, each piece being either tempered 
glass, heat strengthened glass, annealed 
glass or wired glass, bonded to an Inter¬ 
vening layer or layers of resilient plastic 
material. 

(14) “Leaded glass" means a decorative 
composite glazing material made of in¬ 
dividual pieces of glass whose circumfer¬ 
ence is enclosed by lengths of durable 
metal such as lead or zinc and the pieces 
of glass are completely held together and 
supported by such metal. 

(15‘ "Manufacture" means to manu¬ 
facture. produce or assemble. 

(16) “Manufacturer" means any per¬ 
son who manufactures, fabricates or im¬ 
ports a glazing material or architectural 
product listed in I 1201.1(a) that incor¬ 
porates glazing material. 

(17) “Mirror" means a treated, pol¬ 
ished or smooth glazing material that 
forms images by the reflection of light. 

(18) * 4 Mobile home** moans a struc¬ 
ture transportable in one or more sec- 

■ lions, which is eight body feet (2.4 body 
meters) or more in width and is thirty- 
tw'O body feet (9.7 body meters) or more 
in length, and which is built on a perma¬ 
nent chassis and designed to be used a*? 
a dwelling with or without a permanent 


foundation when connected to the re¬ 
quired utilities. 

(19) "Other buildings or parts thereof " 
means buildings or parts thereof (other 
than residential, school, public, or recre¬ 
ational buildings) in which all or pari 
of the building Is open to the public with 
or without specific invitation. Included 
are buildings or parts thereof such as 
banks and recreational or retail facilities 
in a building and multiuse buildings that 
contain residential units. 

(20 > “Organic-coatcd glass" means a 
glaring material consisting of a piece of 
glass, coated and bonded on one or both 
sides with an applied polymeric coating, 
slice ting, or Him. 

(21) "Patio door" (See "sliding glass 
doors (patio-type)" in paragraph (a) 
(31) of this section). 

(22) “Permanent label" means a label 
that will remain permanently legible and 
visible after installation of the glaring 
material and that would be destroyed in 
attempts to remove it from the glaring 
material and includes (but is not limited 
to) sandblast, acid etch, hot-stamp, and 
destructible polyester labels. 

(23) “Plastic" means a single sheet of 
organic glazing material, a combination 
of two or more such sheets laminated or 
coextruded together, or a combination of 
such sheets and reinforcement material 
in the form of fiber or flakes. 

(24) "Private labeler" means an owner 
of a brand or trademark on the label of 
a consumer product which bears a pri¬ 
vate label, and includes any fabricator, 
distributor, or installer who cuts certified 
and permanently labeled glaring mate¬ 
rials Into smaller pieces. 

(25) "Public building" means a build¬ 
ing of public assembly or meeting Includ¬ 
ing ‘but not limited to) a museum, place 
of worship, or restaurant. 

(26) “Recreational building" means a 
building used for recreational purpose* 
Including (but not limited to) a theater, 
stadium, gymnasium, amusement park 
building or library. 

(27) “Residential building" mcaas a 
building, permanent or temporary, such 
as a single or multifamUy residence, in¬ 
cluding ‘but not limited to> a house, 
apartment building, lodging home, dor¬ 
mitory, hotel, motel, hospital, sanitarium, 
and nursing home, used as a dwelling for 
one or more persons or families and any 
structure which is attached to, a part of, 
or appurtenant to such a building. Pub¬ 
lic areas of all residential buildings, such 
as lobbies and other common facilities, 
are included within the definition of 
“other buildings or parts thereof in 
paragraph (a) (19) of this section. For 
purposes of this Part 1201. a mobile home 
as defined in paragraph <a>(18) of this 
section is not considered to be a residen¬ 
tial building. 

(28) “Retailer** means a person to 
whom a consumer product is delivered or 
sold for purposes of sale or distribution 
by such person to a consumer; the term 
retailer includes a person who cuts glaz¬ 
ing material to size for consumers. 

‘29> "School building" means a build¬ 
ing designed primarily for the conduct of 
educational instruction and includes the 
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lUatroom*, libraries, administrative of¬ 
fices, auditoriums, eating and sanitary 
facilities* stadiums, gymnasiums and all 
other structures associated with such 
buildings. 

<30> “Shower door and enclosure” 
means an assembly of one or more panels 
Installed to form oil or port of the wall 
and or door of a shower stall. 

(31) *‘8Uding glass door (patio-type) ” 
means an assembly of one or more panels, 
at least one of which is suitably movable 
for use as a means of human ingress or 
egress. The term includes the nonmova¬ 
ble and movable panels of such assembly. 

(33> ' Storm door (or combination 
door)" means a movable assembly, used 
in tandem with an exterior door to jwo- 
tect the exterior door against weather 
dements and/or to Improve indoor 
climate control. 

‘33) “Tempered glass" means a piece 
of specially heat treated or chemically 
treated glass that cannot be cut. drilled, 
•round, or polished after treatment 
without fracture. When fractured at any 
point. If highly tempered, the entire 
piece breaks into small particles 

(34) “Wired glass' means a single 
piece of annealed glass that contains wire 
embedded in the body of the glass. 

*35) “Commission" means the Con- 
turner Product Safety Commission. 

tb> Definitions gtven in the Consumer 
Product 8afety Act. and not repeated in 
this section, are applicable to this Part 
1201. 

(c) Test methods and recommended 
practices published by the American So¬ 
ciety for Testing and Material* <ASTM>. 
and referred to in this Part 1201. arc 
hereby incorporated by reference into 
this Part 1201 ' 

1201.3 Oturnil ntiiurrnt^iK 

<a> All glazing materials to which this 
tundard applies, as described in i 1201.1. 
*hall meet the Impact and environmen¬ 
tal test requirements in 4 1201.4, and 
s hnli be labeled by manufacturers in ac¬ 
cordance with f 1201.5. 

‘b> Glazing materials used m architec¬ 
tural products not listed in 4 1201 l<a> 
are not subject to this Part !?0f 

6 1201.1 Te*t |»riH «'dtir«‘». 

•a» Types of tests—<li Impact test, 
Sfwcimens shall be struck as prescribed 
by paragraph <d >< l > of tins section t»ing 
equipment specified by paragraplut (bi 
‘ 1» and< 2) of thfci section Results of the 
impact test are to be interpreted in ac¬ 
cordance with paragraph <g)fl> of this 
‘'Cctian. The test specimens shall be se¬ 
lected in accordance with paragraph <c> 

• 1 > and f 2> of this section. 

•2* Accelerated rntArvnmental dura¬ 
bility tests Each specimen cf glazing ma¬ 
terial subject to this Part 1201 shall be 


AfTTM test methods and recommended 
[>t Hctlcea are approved by. published by. and 
available for purchaae from the American 
Society foe Tccttng and Material*. 1016 Race 
Street, Philadelphia. Pennsylvania iotas 


tested In accordance with the accelerated 
tests referenced in table 1, “Accelerated 
Tests” of this section. However, tempered 


<3 * Separate testing is required for dif¬ 
ferent glazing materials or for differ¬ 
ences within a type of glazing material 
that could noticeably affect performance 
in the Impact or environmental durability 
tests. Such differences could Include (but 
are not limited to): Nominal thickness 
or thicknesses, method of manufacture 
(in appropriate cases), types and 
amounts of additives, and composition 
of base materials and adhesives. 

<b> Test equipment —<1> Impact test 
frame and subframe . (See figures I. 2, 3. 
and 4.) <ii The impact test frame shall 
be constructed to mtmmtsce movement 
and deflection of its members during 
testing For this purpose, the structural 
framing and bracing members shall be 
steel angles 3 Inches by 5 Inches by V* 
inch (7.7 centimeters by 12.7 centi¬ 
meters by 0.7 centimeters) or other sec¬ 
tions and materials of equal or greater 
rigidity. 

(li> The structural framing shall be 
welded or securely bolted at the comers 
and braced by one of the alternate 
methods shown in figure I and shall be 
securely bolted to the floor. 

CUD The subframe for securing the 
test specimen on all four edges shall be 
reinforced at each corner. The material 
Is shown as wood in figure 3. but other 
materials may be used provided the test 
specimen will contact only the neoprene 
strips. 

Uv) Any reasonable means may be 
used to secure the subframe to the test 
frame so long as the mounting is secure 
and the pressure on the glazing in the 
subframe is not significantly altered 
alien the subframe is removed 

i v) Pressures on the test specimen shall 
be controlled, and the compression of the 
neqprene strips shall be between 10 and 
15 percent of the original thickness of 
the neoprene Securing methods such as 
wing bolts and clamps sluUl be uniformly 
spaced no greater than 18 inches (45 
centimeters) apart with no fewer than 
two on any edge. To limit the compres¬ 
sion of the neoprene and prevent distor¬ 
tion of the subframe, metal shims of an 
appropriate thickness shall be used as 
shown In figures 3 and 4. 

<2> Impactor. »l> ’The impactor shall 
be a leather punching bag as shown in 
figure 5 of this section. The bag shall be 
filled with No. 7Vfr chilled lead shot to a 


glass, wired glass, and annealed glass are 
not required to be subjected to the ac¬ 
celerated environmental durability testa. 


total weight of completed assembly be¬ 
fore taping, as shown in figure 5. of 100 
pounds ±4 ounces (45.36^:0.11 kilo¬ 
grams) . The rubber bladder shall be left 
in place and filled through a hole cut 
Into the upper part. After filling the rub¬ 
ber bladder, the top should be cither 
twisted around the threaded metal rod 
below the metal sleeve or pulled over the 
metal sleeve and tied with a cord or 
leather thong. Note that the hanging 
strap must be removed. The bag should 
be laced in the normal manner. The exte¬ 
rior of the bag shall be completely cov¬ 
ered by V* inch (1.3 centimeters) wide 
glass filament reinforced pressure sensi¬ 
tive tape. (Figure 5). 

ill) The impactor shall be supported 
as shown in figure 2. Provisions shall be 
made for raising the impactor to drop 
heights of up to 48 inches <1.22 meters i. 
At Us release it shall have been supported 
so that the pin going through its center 
was in line with the steel cable. The im¬ 
pactor shall not wobble or oscillate after 
its release. 

(3) Environmental durability test 
equipment —U) Boil test. Two containers 
of water shall be provided with means 
to maintain one At 150* ±5* F (66* ±2* 
C> and the second at a slow boil at 
atmospheric pressure. The containers 
shall be large enough to accept a rack 
holding three specimens, each 12 inches 
<30 centimeters) square, of the glazing 
material in a vertical position. The rack 
shall be positioned so that each specimen 
is surrounded by at least one Inch <2.5 
centimeters) of water. 

<il) Simulated weathering test. The 
equipment shall be a xenon arc (water- 
cooled) Weather-Ometer employing a 
lamp rated at 6500 watts and automatic 
light monitoring and control systems. 
Boros file ate inner and outer filters shall 
be used. An appropriate water spray cycle 
shall be used. Operating procedures shall 
be In accordance with A STM O 26-70. 
“Standard Recommended Practice for 
Operating Light- and Water-Exposure 
Apparatus ‘Xenon-Arc Type) for Expo¬ 
sure of Nonmetallic Materials.” April 13. 
1970, as augmented for plastics by A8TM 
D 2565-70. “Standard Recommended 
Practice for Operating Xenon-Arc Type 
(Water-Cooled) Light- and Water-Ex¬ 
posure Apparatus for Exposure of Plas¬ 
tics.’ Procedure B. June 12. 1970 


Tabu L —A reefer a ted teds (applicable paragraphs ) 
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I lit) Indoor aging test . A teat cham¬ 
ber lame enough to contain four spccl- 
mem of size used In Lite impact test (see 
paragraph (c)(2) of this section) shall 
be used. Hangers shall be provided to 
support the specimens vertically with a 
minimum of 4 inches (11 centimeters) of 
separation for air circulation. The cham¬ 
ber shall be capable of maintaining 140° 

F <60* C) at 95 percent relative humidity 
during testing. 

(c) Test specimens —(1> Condition of 
specimens . All specimens shall be tested 
as supplied by the manufacturer, follow¬ 
ing removal of any temporary protective 
masking materials. No tests shall be com¬ 
menced before the specimens have been 
stored in the laboratory for 4 hours. 
Specimens shall be arranged to permit 
free circulation of air to all surfaces dur¬ 
ing this period. 

(2) Impact specimens. Impact speci¬ 
mens shall be of the largest size manu¬ 
factured up to a maximum width of 34 
Inches <86 centimeters) and a maximum 
height of 76 inches (1.9 meters). Speci¬ 
mens shall be tested for each nominal 
thickness offered by the manufacturer. 

(3) Environmental durability spec¬ 
imens —(i) Boil test. Three pieces 12 
inches by 12 inches <30 centimeters by 30 
centimeters) with nominal thickness 
identical to those submitted for the im¬ 
pact test shall be used. 

(ii) Weathering tests — (A) Plastics . 
Not less than 10 plastic specimens ft 
inches by 5 Inches <1.3 centimeters by 
12.7 centimeters) by nominal thickness 
identical to those submitted for the im¬ 
pact test shall be used. 

(B) Organic-coated glass—il) Orien¬ 
tation specified. 8ix organic-coated glass 
specimens 2 inches by 6 inches <5 cen¬ 
timeters by 15 centimeters) by nominal 
thickness identical to those submitted for 
the impact test shall be used. 

(2) Orientation unspecified . Nine or¬ 
ganic-coated glass specimens, 2 inches by 
6 inches <5 centimeters by 15 centime¬ 
ters) by nominal thickness identical to 
those submitted for the impact test shall 
be used except that when the glazing 
material is symmetric across its thick¬ 
ness, six specimens may be used. 

(ill) Indoor service. Four additional 
samples identical to those submitted for 
the impact test 

<d) Test procedures —(1) Impact test 
procedure. Each specimen shall be struck 
within 2 inches <5 centimeters) of its 
geometric center with the Impactor 
dropped from a single height, designated 
according to the product category. Speci¬ 
mens for Category I shall be impacted 
one time from a drop height of 18 to 18ft 
inches <458 to 470 millimeters). Speci¬ 
mens for Category II shall be impacted 
one time from drop height of 48 to 48ft 
inches < 1.22 to 1.23 meters). For all speci¬ 
mens Uiat are not symmetric from sur¬ 
face to surface, an equal number of speci¬ 
mens shall be impacted on each side. For 
glazing materials which will be evaluated 
by paragraph <e><l)<iii> of this sec¬ 
tion, tills impact test procedure is not 
required. 

(2) Environmental durability test pro¬ 
cedures —<i) Boil test. The specimens 
shall be Immersed In the ISO* F <66" C) 


water for 3 minutes. They shall then be 
quickly removed and immersed In the 
boiling water and left there for 2 hours. 
The specimens shall then be removed, 
cooled, and dried for examination as spe¬ 
cified in 11201.4(e) (2X1) of this 
standard. 

(ii) Accelerated weathering test. The 
specimens shall be retained in the Wea- 
thcr-Ometer (paragraph (b)(3) (ii) of 
tills section) for a period of 1200±1 
hours, and exposed to a radiant flux of 
50 microwatts per square centimeter (12 
calories per second per square centime¬ 
ter) while monitoring at a wavelength of 
340 nanometers. 

<A) Plastics. Five of the specimens 
shall be exposed to radiation and five 
shall be kept in darkness at 73* F <23* C) 
for use os controls. 

<B) Organic-coated glass —<f> Orien¬ 
tation specified. Three specimens shall be 
mounted with the surface that is in¬ 
tended to be oriented indoors faced away 
from the radiation source: the other 
three specimens shall be kept in dark¬ 
ness at 73 - F <23* C> for use os controls. 
Materials so tested shall be labeled ac¬ 
cording to S 1201.5(c) of this Part 1201. 

(2) Orientation unspecified . Three 
specimens shall be mounted with one of 
the surfaces toward the radiation; three 
specimens shall be mounted with the 
other surface toward the radiation, and 
three specimens shall be kept in dark¬ 
ness at 73* F (23* C> for use as controls. 
When the glazing material is symmetric 
across its thickness, three specimens 
shall be irradiated. 

(Ill) Indoor aging test. The specimens 
shall be hung in the test chamber for 10 
complete cycles <480 hours). The proce¬ 
dure shall be in accordance with proce¬ 
dure A of ASTM D 756-56. •‘Test for 
Resistance of Plastics to Accelerated 
Service Conditioning." September 10, 
1956, (Reapproved 197D except that dur¬ 
ing the humid phase of the cycle the 
relative humidity shall be maintained at 
95 percent. 

<e) Interpretation of results —<1) Im¬ 
pact test. A glazing material may be 
qualified for use in both Category I and 
Category n products if it meets the im¬ 
pact requirements for Category II. A 
glazing material shall be judged to pass 
the impact test if the specimen tested 
meets any one of the criteria listed In 
paragraphs (e)<l) <i) through (v) of 
this section: 

(i) When breakage occurs (numerous 
cracks and fissure* may occur) no open¬ 
ing shall develop In the test sample 
through which a 3 inch <78 millimeter) 
diameter solid steel sphere, weighing 4 
pounds ±3 oz <1.81 ±0.08 kilograms), 
passes when placed (not dropped) In the 
ojiening and permitted to remain for a 
period of one second. For this criterion, 
the sample after being Impacted shall be 
placed, while remaining in the subframe, 
in a horizontal, impact side up position 
with a minimum of one foot <31 cen¬ 
timeters) of free space immediately be¬ 
neath the specimen. 

(11) When breakage occurs, what ap¬ 
pear to be the 10 largest particles shall 
be selected within 5 minutes subsequent 
to the test and shall weigh no more than 


the equivalent weight of 10 square 
inches <64 square centimeters) of tb<; 
original specimen. For the purposes of 
this section ••particle" means a portion of 
a broken test specimen which is deter¬ 
mined by Identifying the smallest pos¬ 
sible perimeter around all points in the 
portion of the broken test specimen, al¬ 
ways passing along cracks or exposed 
surfaces. 

(ill) The specimen has: 

(A) a modulus of elasticity lees than 
750.000 psl <5,170 megapascal) when 
measured by ASTM D 790-71. "Stand¬ 
ard Method of Test for Flexural Proper 
ties of Plastics.” October 29. 1971, and 
<B) a Rockwell hardness <M or R 
scale) less than 140 when measured by 
A8TM D 785-65 (Reapproved 1970), 
"Standard Method of Test for Rockwell 
Hardness of Plastics and Electrical In¬ 
sulating Materials/’ August 31, 1965. 

(iv) The specimen docs not remain 
within the subframe and no breakage is 
caused by the impactor. 

(v) The specimen does not break. 

(2) Environmental durability tests— 

(I) Boil test . The gloss Itself may crack 
in this test, but no bubbles or other de¬ 
fects shall develop more than ft inch 
<12 millimeters) from the outer edge oi 
the specimen or from any crack that may 
develop. Any specimen in which the (lass 
cracks to an extent that confuse* the 
interpretation of the results shall be dis¬ 
carded, and another specimen shall be 
tested in its stead. 

(ii) Accelerated weathering test —(A* 
Plastics. <1) Plastic specimens shall be 
evaluated before and after exposure os 
described in Method B, ”8imple Beam 
iCharpy-Typc) Test.” of ASTM D 256 
73, "Test for Iinpact Resistance of Plas¬ 
tics and Electrical Insulating Material* 
November 27, 1973. The exposed speci¬ 
mens shall be tested with the exposed 
surface subjected to tension. In the case 
of thin materials, the span of the speci¬ 
mens shall be reduced to 2 inches (50 
millimeters) to avoid having the speci¬ 
mens bend enough to slip between the 
supports without breaking. For materi¬ 
als that will not break on this 2 inch «50 
millimeters) span the specimens shall 
be notched across the ft Inch (12 milli¬ 
meters) surface prior to exposure. The 
notch shall be a 45 degree angle and the 
radius at the bottom shall be 0.010 ±0.002 
inch <0.25±0.04 millimeters). The thick¬ 
ness of the material.beneath the notch 
shall be uniform within ±0.002 inch 
(±0.05 millimeters) for all specimen 
and shall not be less than 70 percent ot 
the specimen thickness. During exposure 
the notch shall face the radiation source 
(2) Plastic materials shall be accept¬ 
able If the impact strength is not re¬ 
duced by more than 25 percent duri ng 
exposure. Some discoloration is permit; 
sible, but defects other than this discol¬ 
oration shall not be permissible. No bub¬ 
bles or other noticeable decomposition 
shall be permissible in the irradiated 
portion. 

<B) Organic-coated glass. Specimen 
shall be judged satisfactory if they paf 
both the adhesion test and the tenalk 
test described below In paragraph <e> (U) 
<B) (I) and (2) of this section. 
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Adhesion test (organic coated 
glass only )—(1) Specimens . The speci¬ 
men* for Uils test are the 2 inch by 6 
inch (5 centimeters by 15 centimeters) 
weathered specimens and the control 
specimens. The specimens shall be con¬ 
ditioned just prior to the performance of 
the adhesion test at 73 # + 6- P (23* c3* 
C> and 50 ^5 percent relative humidity 
for 24 hours. 

<fi) Apparatus. The teot apparatus 
muiU consist of a constant-rate-of-cx- 
u* ns ion-type (CRE) tensile tester with 
the moving croexhcad set to move at 12 
inches per minute <5 millimeters per sec¬ 
ond) and load range such that the aver¬ 
age pull force will fall at 30 to SO percent 
of full scale. A cutter shall be used con¬ 
taining new razor blades for cutting 1 
inch <25 millimeter) wide specimens o( 
the organic coating on the glass The 
razor blades shall be used one tunc only. 

<ttt) Procedure. Using the razor cut¬ 
ter. rut a straight. 1 inch (25 millimeter) 
wide strip of the organic coating in the 
lengthwise direction of the glass speci¬ 
men along and within V* inch (6 milli¬ 
meters) of one edge. Peel back, cleanly 
and evenly, about 2 inches (50 milli¬ 
meters) of one end of the 1 Inch < 25 mill)- 
tnetcra) wide organic strip. Attach a strip 
of reinforced pressure sensitive tape to 
the side of the organic strip opposite the 
adhesive, to extend tills free end to about 
8 inches (200 millimeters) in length. 
Pluce the end of Uie glass panel from 
which the organic strip was removed in 
the lower clamp of the tensile tester and 
and the free end of the tape in the upper 
clamp. Peel the remainder of the organic 
*trip from the glass mechanically and 
obtain a record of the pull force value. 
iMerminc and record the average pull 
force value for each specimen from the 
chart. Weathered and control specimens 
arc to be tested alternately. 

<to> Interpretation of results. The or- 
k'aiuc-coated glass adhesion shall be 
Judged satisfactory If the average pull 
force for the weathered specimens Is no 
less than 90 percent of the average pull 
force for the control specimens. 

*2) Tensile strength test < organic - 
coated glass only). (4) The specimens for 
this test are the same 2 inch by 6 inch <5 
I'entimetcr by 15 centimeter) specimens 
used in the adhesion test. 

Ui> Apparatus. The CRE tensile tester 
shall be used with the moving crosshead 
&et to move at 2 inches per minute <0.8 
millimeter per second) and the load 
range such that the specimens will break 
at 30 to 60% of full scale. A cutter shall 
be used containing new razor blades for 
cutting Ys inch (12 millimeter) wide 
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specimen* of the organic coating on tfee 
glass. The razor blades shall be used one 
time only. 

(tit) Procedure- U>Jng the ** inch (12 
millimeter) razor cutter, cut a straight 
strip of the organic coating in the length¬ 
wise direction of the glass specimen for 
the full 6 inch <15 centimeter) length. 
Carefully peel this strip from Uie glass 
panel and lest It for breaking strength In 
the tensile tester. 

<fpi Interpretation of results . The or¬ 
ganic coating tensile strength shall be 
judged satisfactory if the average ten¬ 
sile value of the weathered specimens is 
no less than 75 percent of the average ol 
Uie control specimens. Wtathcrcd and 
control *j>cclinens are to be tested alter¬ 
nately. 

<C* Plastic i Indoor service ). Speci¬ 
men* shall be judged satisfactory if, after 
the indoor aging test (paragraph <d)(2> 
‘iii) of this section), they again pass the 
impact test (paragraph (d)(1) of this 
section). 

§ 1201 .<5 (!rrtitH.it>*Mi utul Icdtrltifti: re- 
i|iifr« mi ni*. 

<a> Manufacturers and private labeler* 
of glazing material* covered by this Part 
1201 shall comply with the requirements 
of section 14 CPS A «15 OS.C. 2063) and 
regulations issued under section 14. 

(b) Any glazing material that for 
accelerated environmental durability 
tests meets only the requirements of 
5 1201.4<c> <2) <U> <C) entitled - “Plastic 
(Indoor service >** shall bear the state¬ 
ment ‘ INDOOR USE ONLY” as part of a 
permanent label, 

(c) Organic-coated glass that has been 
tested for environmental exposure from 
one aide only must bear a permanent 
label on the coating stating “OLAZE 
THIS SIDE IN** and shall bear hi Uie 
central 50 percent of the surface area the 
following message In letter* at least Y% 
Inch (7 millimeters) high: “SEE PER¬ 
MANENT LABEL FOR IMPORTANT 
MOUNTING INSTRUCTION.* The 
latter message shall be attached to either 
side of the glazing by any means which 
shall ensure the message will remain In 
place until installation. 

$ 12 ()!.<» rroliiliilnl *itHipiling 

• a) Stockpiling. For Uie purpose* of 
this section, the term “stockpiling*' 
means manufacturing or Importing the 
affected products between the date of 
issuance of this Part 1201 In the Federal 
Register and the effective date set out 
below’ in 8 1201.7 at a rate significantly 
greater (prescribed in paragraph Cb> of 
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this section) than the rate at which the 
affected products were produced or im¬ 
ported during a base period (prescribed 
In paragraph <c) (2) of this section > 

<b) Prohibited acts. Manufacturer* 
and importers of glazing mu term Is. fab¬ 
ricators. and manufacturers or importers 
of architectural products specified in 
8 1201.l«a» who incorporate glazing ma¬ 
terial shall not Incorporate glazing ma¬ 
terials which do not comply with the 
requirements of this Part 1201 into such 
products between the date of issuance 
of this Purl 1201 In the Federal Register 
and the effective dale set out In 8 1201.7 
below at a rate greater titan the rate of 
production or Importation during the 
base period 'defined in paragraph (c) 
<2) of this section) plus ten percent. For 
wired glass used in doors or otlser assem¬ 
blies subject to this Part 1201 and in¬ 
tended to retard the passage of Are. 
when such doors or other assemblies are 
required by a federal, state, local or mu¬ 
nicipal Are ordinance, the rate of pro¬ 
duction during the base period may be 
increased annually by no more than 10 
percent. 

<c> Definitions. A*> used 111 this 3 1201 - 

6: 

(1 > “Rale of production <or importa¬ 
tion)** means the total number of af¬ 
fected architectural products incorjKj- 
rating glazing material not comply in 
with this Part 1201 manufactured or im¬ 
ported during a stated base period. 

<2» “Base period*’ means, at Uie op¬ 
tion of the manufacturer or Importer, 
any period of 180 consecutive days prior 
to January 6. 1977. said i>criod to be se¬ 
lected within an interval which begins 
July 6. 1975. 

$ 1201.7 Effective ilutr. 

The effective date of tills Part 1201 
shall be July 6. 1977; except that for glux- 
ing materials used In doors or other 
assemblies subject to thLs Part 1201 and 
intended to retard the passage of Arc. 
when such doors or other assemblies are 
required by a federal, state, local or 
municipal Are ordlance, the effective date 
shall be January 6. 1980. 

(Sec 9<A|. Pub L. 02 573. 86 SUl 1215: iff* 
U.S.C. 2058(a))) 

Dated: January 3. 1977. 

Sheldon D. Butts. 

Acting Secretary, Consumer 
Product Safety Commission . 

Note: Incorporation by reference provision* 
were approved by the Director of the Federal 
Register on December 20, 1976. and thoee 
materials are on AJe at Uio office of the Fed¬ 
eral Register. 
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ALTERNATIVE CHANNEL MOUNTING HOLES 


IMPACT TEST STRUCTURE 
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FIG l-GLASS IMPACT TEST STRUCTURE 
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FIG 2-TEST FRAME 
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FIG 5-IMPACTOR 
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